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Backergiinge— None. ^ 

Judge. 

Bhagulpore. 

East Burdwan. 

West Burdwan — None. 

Chittagong — Officiating Judge. 

Cuttack — None. 

Dacca. 

Diiiagcpove. 

Ilooghly. 

Jessore. 

Midnapore. 

Moorshedabad. 

Myrnensing — None, 

Nuddea — None. 

Patna. 

Purneah — N one. 

Kajsliahye. 

Rmigpore. 

Sarun. 

Sliahabad. 

Sylhet. 

Tipper all. 

Tirhoot — Judge and Additional Judge. 

Twenty-four Pergunnah s. 

: . * • 

Errata in tfs^^ecisions of the IMoorshedahad Civil Court for IMay 1S4S. 

Pago 25 line 7, for PlaiiltiiT road Plaintiffs. 

„ 10, „ his „ their. 

„ 18, „ Plaintiff „ Plaintiffs. 

and for was „ were. 

„ 19, „ Plaintiff:' „ Plaintiffs, 
and for brings „ bring. 

Page 28 line 1, for Plaintiff* „ Plainliffs. 

Page 27 and 29 Versus Mr. Mascarenlms, late of Hansgarrah Factory, 

read versus Mr, Mascarenbas, late of BaJmdoorpoor Factory. 





Prksknt: F, CARDEW, Esq., Junfii.:. 

Thk Trrn Jitl\ 184S. 

Case No. 12S of 1848. 

Rifjular Appeal from a dension passed by the Moonsiff of Amduftra, 
Ghola?a Bui tool ^ 27 th May 1847* 

Deegaiiibiir Rae Cliowtlhrce, (Defendant,) Appellant, 
versus 

Rajkoomar^lookurjya, (Plaintiff,) Respondent. 

This suit was institi^^'d on the 19th March 1847? to recover the 
sum of Company’s rupm^^b-lO, ])rincipal and interest, on a deed 
dem>minated hinraiat to have been executed by the 

defendant, Deegambur Rae Chowdhree, in favor of the plaintiff, 
Ji ijkoomar Moolairjya, in acknowledgment of a temporary loan of 
bO rupees. 

The deed was drawn up originally on plain paper, a stamp 
liaving been affixed to it subseipicntly. 

The defendant, in unsweg acknowledged the deed stating that 
Radhakishto Cliowdlirec, plainlilV’s wife’s brother, had instituted 
two suits in tlu' moonsiff’s court under Numbers 2()4 ami 328 of 
18 lb, against JVmdrabun Rae Chowdhree, defendant’s father, 
which were amicably settled on tlie date of the deed ; and it having 
been agreed that the latter should pay the costs o\' suit less th(! 
amount of stamp duty, iScc., which it was expected W(juJd be 
refunded on the filing of razeenaviahs, tlie disputed deed was 
drawn up at Radhakishto Chowdliree’s suggestion as between the 
present plaintiff' and defendant, for 50 rupees, frhe amount claimed 
by Radhakishto as costs, on the understanditjg thilt an allowance 
should be made oii account of the usual refuml of stamp dutv, ikv, ; 
that the witnesses to the deed and others wlm were present at the 
time would prove the above facts; and that his (defendant’s) father 
was the real debtor, and was entitled to a refund on account of 
the two suits to the amijunt of rupees 24-4-8. 

The moonsilY decreed the suit to plaintiff in full of bis claim, on 
the evidence of three witnesses, Sheikh Aseer, Sheikh Piiran, and 
Doolubh Mochec, whose names are subscribed to the deed, and 
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who deposed tlial tlie ainoinit of oO was n'coivod by llie 

defendant himself in casli : and in rerj;j^ei‘ to a petition filed by 
tlie defendant on tin? dale of decision. o])jcc1.in<>^ that 1,be above 
witnesses were not jirescnt at tlu' execution of tlie deed and that 
their names had been addt‘d to it snbse(|uensly, be observed that 
it was the defendant’s place to establish lus own jiieas^ lint that 
he had filed no evidence, that the names of the witni‘sses did not 
ap|)(‘ar to him to have been added to the doeunient, and as defen- 
dant acknowledi^ed its e\(‘cntion no further i inoiiry was iu'C(\ssary, 

As tiie defendant eonld not have anticipated that the plaint iif 
Avonid tanijier with tlie deed, which was filed only six days h(T(n*e 
the date of decision^ I was of opinion that the ends of justice 
recjuired tliat the defendant should have been called upon to sub- 
stantiate his cliavirc*; and as there were other suits pendinii^ in this 
court coniK'cted with the same parties, inst‘‘a(l of remandiiiir the 
case to tlie moonsilV, I perinitt.(‘(l the defendant to ])roilnee his 
witnesses before me. lie has accordinjjjly pnxliK'ed in this court 
four of the snhscrii)in^‘ witnesses to the Ambec'ka Churn 

Mnllik. Pnreslmatli Uae, .Seetanatli Cdbikaree and Iveiiarain llae. 
who jj;ave e^idence in support of the answiM*. sajiiii^ tlial tiiey were 
tin* persons who ii;o1 the two suits referred to (w liieb tlu'V desi’rib- 
ed as false} ainieal)ly setth‘d, and that tlie disj)nle(l deed was 
drawn up with tin* s<d(' vii‘w^ of seciirin<i^ to Kadbakishto Ciiow- 
dbree llie ainoniit claimed by him as costs, after d(*dn(‘tini:^ tlie 
amount of refund of stamji duty. The plaintilT has also produced 
in this court a fourth Avitness. Kann liac, wlio epoi in 
iii\ or of his jii’incipal. 

Now^ tliere is not the smalh'st donbi on my mind that the nann'S 
of the four witnesses examined on the plaintilV's part have been 
added to the (h'cd since its execution; the position and appearanct; 
of 1 be nanu‘S alone prove this, they beim; entt'ied in a cramped 
maimer above and below’ the names of tin* live alleged oriiL!^in;il 
attestini*' w'itni'sses, in a dilfereiit band and diiVeia'nt eoloretl ink. 
^'ln* evidence of tlie four w'itness(*s cxiimined on the part (d’ the 
<lefeiuhnit, which was ij^iven in a Siitisfiielory imiimer wdtli (‘\t‘ry 
appearance of truth, is eonfirmed by the fact t liat the two suits 
allnd(‘(l to, Ibo records of which 1 have called for and consulted, 
t\('re a(ljnst(‘d razcvumiAih and aufevuctinah on tiic 2d Pliali^oon 
l2o2, tbre(' days after the date of the deed. , On the other hand 
till* witnesses produced by the plaintilV can assitni no re.-ison for 
the loan of tlie moneys and it is priimi fane most improbable that 
so many as ithnt witnesses should have been required to attest a 
doenm(‘nt of the d(‘serij/tion under litigation. 

On the grounds th.at the deed has he(*ii tampered with, I reverse 
the mooiisilT’s deeision and dismiss the claim, with costs in both 
courts chargeable to respondent. 
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Case No. ir> of 1S48. 

Regular Appeal from, a deetsfon pas'.ved by the 'MoouAff' of Amduhra^ 
Gholani Bui loaf 29/4 December 1 847' 

Sret'iiaUi Chowdlirco and Pyarce Dasya^ (Plain tills,) Appellants^ 

versus 

Sheikh Ziikecooddeen, (Uefendant,) and Seetanath Cliowdhree, 
(third paity,) Respoiid(‘nts. 

Tins suit was instituted by the plaintilVs, Sreenatli Chowdhree 
and Pyarei! Dasya, (appellants,) 1o recover from the defendant., 
Siieikli Zukeeooddeen, tiie sum of rupees lo-7-^k arrears of rent, 
with ijiterest, for B. S., on certain nankitr lands *ituat(‘d in 

inoii/ah llashnra, under a farinini^ kubooleeul dated the ^oth 
Kaiiik of tlnit year. 4'he defendant acknowhaljjred the kuhooleeut, 
and pleaded that he had not received possession of tin* disputcal 
lands, the ryots ha\ini^ refused to pay the rent to him on the 
excuse that they paitl it to Seetanath (Miowdhree (who appeared 
as third party) and another; and the moonsilV havini;* decre(‘d the* 
sum claimed without investii^ating the point as to j)ossession, the 
case was remanded, on appeals preferred by the defendant and 
third party, on the Pith August 1847^ for fiirtlier eiujuiry. See 
Decisions of this court for 1847? where the partic\ilars 

of th(' case are la'corded in full. 

Tlie mootjsilT now nonsuited the plaintifls on lh(‘ grounds that 
it was proved by a local enipiirv, and evid(‘nce of nut nesses ex- 
aminalPon both sides, that the plaintilfs w(*re not in possession of 
the lands at tlie tinu' the farming arrangenumt was ejiteia'd into ; 
and no sullicient reasons having been shown, in my opmion, lor 
interh'rcnce ^vith the decision, I confirm it and dismiss the 

Tino 7i*ti Jc’LY 1818. 

Case No. 221 of 181/. 

Ihgnlar Appeal from a decision passed by the Principal Sadder 
Ameen of Beerbhooin^ Mon! nee Xnjutnul thuj, 31.?/ Aagusi. 1847. 

Bindrahun Rrie Chowdiiree, (Defendant,) Appellant, 
versus 

Madhuh Chund Mookurjya, (Plaintiff.) Respondents 

Tims suit was instituted by plaintiff, Madhub Chund Mookur- 
jya, on the Pith September 1840, to recover from the defendant, 
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Bindrabiin Rac Chowdhrefi^ (appellant,) the sum of Company's 
ru|)(*es 472-12-11, principal and interest, on a bond alleged lo 
liave been executed by the latter in favor of the former on the 
2r)th Kartik 1248 B. S. 

Tiie defendant, in answer, denied the bond. He pleaded that 
jdaintilf had no substance, but was livinuf ii; a dependant static with 
his maternal uncle, Radhakishto (Miowdhrci*, and he never had any 
transactions with him ; that he himself on the otlier hand was in 
aflluent circumstances and had no occasion to borrow money ; that 
he had had a (|uarr(!l of several years’ standini^ with Radhakishto 
Chowdhree and his relations regarding the mokurrurec [jura of a 
sliarc of mouzah Panchsonwa, winch gave rise to much litigation 
in tlic ciVj^ courts, and his quarrel witli Radliakishto Cliowdhree 
having been recently rekindled, he suspected that the suit had 
bee n got up by tlie latter on a forged bond in a spirit of revenge. 

The plaintiif, in his reply, stated that he lived independently of 
his maternal uncle, Radhakishto Chowdhree, and carried on tradij 
separately on capital left him by his maternal grandfather, in con- 
se([uence of his being the son of akoolin brahman and left accord- 
ing to custom dependant on his mother's family ; that defendant 
had constantly borrowed inoiK'y of his (plantilT’s) father, Rajkoomar 
Moolvurjya, who had recently entered a suit in the inoonsiirs 
court at Amdulira to recover a sum of oO rupees borrowed of him 
in 1202 in tlic name of defendant’s son, Ueegambur Rac 
Chowdhree. 

The principal sudder ameen gave judgment in favor of the plain- 
tiif on the following grounds: — that tlie execution of the imputed 
bond and the loan of the money were proved by the evaafcce of 
five attesting witnesses, namely, Deenonath Pal, who was also the 
writer of the bond, Sheikh Azeemooddeen, Sheikh Sadhoo, Sheikh 
Ameeroodd(‘en, and Sadhoo Churn Rac; that defendant had in 
i\‘futation of the claim produced three bonds and some receipts 
with the view of showing that on the date of the disputed bond he 
transacted business in his own village, but those documents were 
all clearly forgeries, for the receipts were for bonds and property 
returned after being pawned, which it was iinnsnal to grant, and 
several of the witm^sses examined on his part were his^ dependants, 
and others liv(‘d at a distance ; that on the other hand the signa- 
ture to the disputed bond corresponded with, defendant’s admitted 
signatures appended to documents filed in other suits; that the 
plea tliat plaintdr’s maternal uncle bore enmity Lo\vards defendant 
was not fit to be heard, for that was no proof of enmity on the 
plaint iff’s part, and moreover the decision of the suit instituted in 
the Auululira court, as alluded to in the reply, showed that defen- 
dant had had money transactions with plaintitY’s father. 
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It is my opifiioii tliat this suit is false, Tlic bare peru- 
sal of the evidence of the witnesses produced in support 
of the bond, iiidependently (»f other considerations^ is sullicient 
Jo lead one to that conclusion. The witnesses all repeated tlie 
same story, nearly trord for irord, beyond which they were una])le 
t(» proceed ; what one remembered they all remembered, what 
one foi’i^ot they all fori^ot, thus shovviiii^ that they had been 
tutored ; they had all repeatedly ^ivcn evidence before, and all 
re})resented themselves as s(‘rvants of plaintilf’s maternal uncle, 
Radhakishto Chowdre(’, {with whom plaintilf lived in conimen- 
sality,) with the exception to Decnonath Pal, who said he had been 
employed as tehseeidar in the service of plaintilV himself from 
the date of the bond up to the present time, but he could ^ive no 
satisfactory explanation of the nature of his duties, and in his 
evidence ij;i\ en in a suit institute*! by Ramchimd Pal and others 
aii^ainst (jopeenaih Chowdhree, Radhakishto Chowdhree, Muthoo- 
ranath Pal, Uajkoomar Mookurjya, and Purnmsookh Rae, decid- 
ed by this court on appeal on the 27th October 184(), he repre- 
sented himself as being, in 1241), in the service of Purmnsookh 
Rae, w ho w^as alleged to be Radhakishto (Miowdhrec's U'namee ; 
Ids testimony is therefore unwa)rthy of confidence. The bond 
itself too exhibits marks of fabricathni in that the signatures of 
the witnesses are written in four different shades of ink, w hich 
shows that they’ w ere not affixed to the document at thesanu^ time. 
The principal sudder ameeids criterion of the genuineness of tlie 
defendant’s signature by a comparison with his admitted signa- 
tures appended to other documents, is at all times an unsafe one; 
for when a man coniinits a forgery la* would endeavour to copy 
the original as eloseiy as possible, and in my opinion the disputed 
signature is more iahored than those produced as a test. Jlis 
(piotation of the decision passed by the Amduhra court, in proof 
of the defendant’s liaving had money transactions w ith plaintifif’s 
father, was premature, for that decision was at the time pending 
in ap|)eal, ami the result of the appeal, as given under the case 
No. 128 of 1847, decided by this court on the 5th instant, is a 
sufficient refutation of the plea. 

For the above reasons I reverse the principal siidder ameeii’s 
decision, and decree the appeal to appellant, with-i-costs in both 
courts. 
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The 7th July 1848. 

Case No. 222 of 1847. 

Regular Appeal from a decision passed by the Principal Sadder^ 

Ameen of Beerbhoom^ Moulvee Nujumul Huq^ 'A\st August 1847. 

Biiulrabun Rae Cliowdhree, (Defendant,) Appellant, 
versus 

Rajkislito Chowdhree, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff, Rajkishto Chowdhree^ 
on the same date as the preceding case, to recover from the same 
party, Bindrabun Rae Chowdhree, the sum of Company's rupees 
341, principal and interest, -on a bond alleged to have been exe- 
cuted by the latter in favor of the former on the 9th Srabon 
12.52 B.S. 

The defendant in answer denied the bond, and pleaded that it 
was a forgery got up through enmity in consequence of quarrels 
with plaintiff^s relations, Radhakishto Chowdhree and others, and 
that it was improbable that he should have borrowed money of 
plaintiff, his father being alive. 

The plaintiff, in his reply, denied the relevancy of the pleas ad- 
vanced in the answer, stating that although he lived in comnieii- 
sality with his father he carried on a separate business. 

The principal sudder ameen gave judgment for the plaintiff, on 
the grounds that the execution of the disputed bond was proved 
by the evidence of six subscribing witnesses, namely, Doosliahuruii 
Sirkar, who was also the writer of the bond, Ramnurayun Surno- 
kar, Bholanath Sirkar, Chundermohun Rujuk, Kuruni Miindul, 
and Piiresh Mundul ; and he added other reasons similar to those 
recorded under the preceding number. 

The features of this case are much the same as the preceding 
one. The evidence of the witnesses, whose story presents a strik- 
ing similarity to that told by the witnesses in the other case, bears 
.the same appearances of their having been tutored. They had all 
of them given /evidence before, four of them repeatedly, and were 
all of them servants and dependants of plaintiff^s father. Ram 
Chund Chowdhree, a first cousin of Radhakishto Chowdhree^s, 
living with him in the same place. The bond too bears the same 
marks of fabrication, the names of the witnesses being written in 
ink of various shades ; and taking the two cases together a more 
barefaced attempt at fraud has never come before me. 

I reverse the principal sudder ameen’s decision, and decree the 
appeal to appellant with costs in both courts. 
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The 13th July 1848. 

Case No. 70 of 1848. 

Regular Appeal from a derision passed by' the Principal Sudder 

Ameen of Reerbhoom^ Moulvee Nvjamul llnq^ 29th February 
1848. 

Isrceiiund Dutt Jha, (Dcfeiulant,) Appellant, 

i^ersns 

Seel) Dutt Jlia, (Plaintiff,) Rospoiulent. 

This suit was instituted by plaintiff, Seeb Dutt Jha, on the 2()tli 
January 1847^ to recover from the defendant, Isreeniind Dutt Jha, 
(appellant,) the sum of Company’s rupees 4,61 7^ under the follow- 
ing circumstances. 

Seeb Dutt Jha and Isreeniind Dutt Jha had for a long time con- 
tended for the ojhaship of the temple of Boidyimath at Deoghur, 
each on the grounds of his being a descendant of a former ojha, 
or superintendent ; and the dispute being likely to induce a breach 
of the peace was brought under Act IV. 1840. On appeal to the 
sessions court from the magistrate’s decision, tlie case was made 
over to arbitrators, who passed an award, with the assent of both 
parties, to the effect that Isreenund Dutt Jha should have posses- 
sion of the ojhaship, paying to Seeb Dutt Jha, as the price of his 
withdrawing his claim, the sum of 5,(K)0 rupees in cash and a 
stipend of 2,000 rupees a year. The award of tlie arbitrators was 
affirmed by the sessions judge on the 21st February 1845, corre- 
sponding with the 1 1th Phalgon 1251 B. 8., and in execution 
thereof Isreenund Dutt Jha was put in possession of the ojhaship, 
and Seeb Dutt Jha received from him the cash payment of ,5,(X)0 
rupees ; and the latter now instituted this suit to recover the 
annual stipend of 2,000 rupees for the years 1251 and 1252, with 
interest. 

The defendant, Isreenund Dutt Jha, in ansvver, objected that the 
suit was undervalued, inasmuch as the value of the stipend ought 
to have been included in the stamp, and that Punchanund Dutt 
Jha and Darimba Dibya, the widow of Uajkishore Dutt Jha, 
deceased, towards whose maintenance also the stipend was award- 
ed by the arbitrators, ought to have I)ccn made parties in the suit. 
He contended that the award of the arbitVatoi;s was not binding 
on him, inas\nuch as it directed the stipend to b(4 paid from the 
offerings of the temple, and the offerings of the temple were 
dewuttur property appropriated to the worslpp of the idol and no 
one could alienate them to other uses; that the claim for 1251 was 
altogether untenable, as the case was decided by the arbitrators at 
the latter end of that , year : and he added that he had instituted a 
suit, No. 31 of 1847, to recover the sum of 5,000 rupees paid by 
him under the award. 
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The plaintiff in hia reply affirmed that the suit was correctly 
valued ; that as the case under Act IV. 1840 was decided between 
himself and defendant only, there was no necessity to make Pun- 
chanund Dutt Jha and Darimba Dibya parties — he was answerable 
to them for the money ; and that defendant, if he disputed the 
award of the arbitrators, must relinquish the ojhaship. 

The principal sudder aineen decided that the suit being for the 
recovery of a sum of money was correctly valued ; and that as the 
award of the arbitrators expressly stipulated that the stipend 
should be paid to the defendant himself, there was no necessity to 
include Punchaniind and Darimba Dibya as parties in the suit. 
With reference to the plea that the award of the arbitrators was 
not binding, he observed that the defendant did not deny that the 
award was made with the assent of both parties, and, as he got 
possession of the ojhaship under that award, it was not just that it 
should on the one side be confirmed and on the other set aside ; 
that the decision of the Sudder Dewanny Adawlut passed on the 
15th March 1829 in the case No. 259, which defendant filed as a 
precedent to show that dewutter property was not alienable, was 
not to the point, for in this case no attempt was made to alienate 
dewutter property ; that the award of the arbitrators per se was 
perfectly just, it being in conformity with a suggestion made by 
the Government in a letter. No. 925, dated the 22d November 
1822, addressed to the Board of Revenue on the occasion of the 
appointment of defendant’s father, Surbanund Dutt Jha, to the 
ojhaship of the temple, to the effect that plaintiff^s fiither, Nitya- 
nund Dutt Jha (whose appointment to the office by the local 
agents on the death of his father, Anund Dutt Jha, had been super- 
seded) should receive a suitable provision from the rcceij)t8 of the 
temple. He therefore decreed the suit in favor of plaintiff by 
awarding to him against the defendant, Isreenund Dutt Jha, the 
sum of Company’s rupees 2,333-5-4, being the amount of stipend 
from the date of the affirmation by the session judge of the ar])i- 
trators’ award to the close of 1252, with interest thereon from the 
date of the institution of suit and costs in proportion. 

I observe that the award of the arbitrators was drawn up accord- 
ing to a private adjusti^ient of the dispute made by the parties 
between themselves ; there was no mention made in^ it how the 
stipend should Be paid, whether from the offerings of the temple 
or otherwise ; the assent of defendant to the award was unequivo- 
cally expressed ; he g^)t possession of the ojhaship under it, and I 
there consider it dishonorable in him to attempt to evade its con- 
ditions. The defendant, in my opinion, is clearly responsible to 
the plaintiff* for the amount decreed by the principal sudder ameen ; 
and no sufficient grounds having been shown for interference with 
the decision, I confirm it and dismiss the appeal. 
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The 14th July 1848. 

Case No. 85 of 1848. 

Regular Appeal from a decision of the Principal Sadder Ameen of 
Reerhhoom^ Moulvee Nujumul Hug ^ March 1848. 

Hurmohun Acliarj and others, (Plaintiffs,) Appellants^ 
versus 

Dolgohind Samiint, Ram Sunkur Bhuttacharj, Ram Dyal Bhiit- 

tiicharj, Bhuwanee Churn Gangoleo, Gopal Das Byragee, and 

Messrs. Erskine and Company, (Defendants,) Respondents. 

This suit was instituted by the plaintiffs, Hurmohun Acharj 
and others, on the 22d July 1847, to recover possession of one 
beegah of alleged rent-free dewuttur land situated in rnoiizah 
Jusra, pergunnah Azmut Shahec. Value of suit Company's 
rupees 27 . • 

The plaintiffs stated that the disputed land, which they describ- 
ed as situated on the south side of a tank called Khan, was part 
and parcel of beegahs 21-12 of rent-free dewuttur land, the subject 
of dispute in a suit instituted by the former talookdar of mouzah 
Jusra, in 1222 B. S., for the recovery of rent, which suit was sub- 
sequently withdrawn in acknowledgment of the validity of the 
rent-free tenure ; that they were forcibly dispossessed of the dis- 
puted land in 1252 by the defendant, Dolgobind Samunt, (in com- 
pany with defendants. Ram Sunker Bhuttacharj and others,) who 
claimed it as belonging to his jumma lands ; that they complained 
to Messrs Erskine and Company, the present talookdars, who 
refused to give them redress: they therefore brought this suit to 
recover possession, praying that it might be tried under Regulation 
II. 1819, to which end they made the talookdars defendants. 

On the plaint being filed, the principal sudder ameen referred 
the suit to the collector of East Burdwan, within whose fiscal 
jurisdiction the disputed land is situated, and in his court the 
pleadings were completed. 

The defendant, Dolgobind Samunt, pleaded that the disputed 
land comprised tlie original site of the south embankment of Khan 
tank, which embankment was washed away in the great flood of 
1223 B. S., and that it was included with his pottah lands. 

The defciKlants, Erskine and Company, pleaffed that the suit was 
collusive : the plaintiffs and the defendants, Dolgofiind Samunt and 
others, were in posseft^sion of different portions of the embankments 
of Khan tank, for which they paid rent as ryots, and the sole ob- 
ject in instituting the suit was to get it declared that Khan tank 
was rent-free. 

The plaintiffs in their reply denied the truth of the facts con- 
tained in the answers asserting that the disputed land was includ- 
ed with their rent-free lands, which were registered in 1209 under 
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iaidads Nos. 29027 and 2iX)39, and that two becgalis of land 
comprising the eastern embankment of the tank were in their 
possession under the same tenure. 

The collector, Jifter receiving the plaintiffs^ exhibits, returned 
the case with a report to the effect that certain lands were regis- 
tered in his office as rent-free under the taidads noted in the 
reply, but whether the disputed land belonged thereunto or not, 
it rested Avith the civil court to decide. 

Subsefiuently the defendant, Dolgobind Samunt, filed a petition, 
confessing judgment to the extent of 16 cottahs of land, but the 
principal sudder ameen regarded it as collusive, and dismissed the 
suit, on the grounds that the plaintiff bad only produced two 
witnesses in support of the claim, Avhose evidence was refuted by 
oral and documentary proof adduced on the part of the talookdars, 
Avhich showed that the disputed land ludonged to the defendant, 
Dolgobind Sanuint^s jote, and this evidence was confirmed by 
two pottahs filed by the said Dolgobind, one licaring date the 1 1th 
Srabon 1228 and the other the 15tb Jeth 1251, the kubooieut, or 
counterpart, of the latter of which was filed by Erskinc and 
Company. 

I observe tluit this suit involves a simple boundary dispute cog- 
nizable by the moonsiff, and the reference to the collector was irre- 
gular, but being of opinion that no sufficient grounds have been 
sliown to impugn the correctness or justness of the principal sud- 
der anieen^s decision, I confirm the same and dismiss the appeal. 

The 15th Jitly 1848. 

Case No. 79 of 1848. 

Regular Appeal from a dccLsum passed by the IMoottsiff of Soar 
Koolodafimid Mookurjea^ 1 1 th March 1 848. 

Gunesh Mundul, (Defendant,) Appellant, 
versus 

Driibu Muyec Dasya, for self and as guardian of Mudhoosoodhun 

Gope, minor, Munee Dasya, and Mehur Khan, (Plaintiffs,) 

Respondents. 

This suit was iivstitu'ted by Kumul Munee Dasya, (who is since 
dead,) Drubu Muyee Dasya, for self and as guardian of her minor 
son Mudhoosoodhun Gope, and Mehur j^han, on the 24th 
August 1846, to recover possession of 14 beegahs of rent-paying 
land, situated in mou/ah Anundpore ; to set aside an order passed 
by the sessions judge under Act IV. 1840; and also to recover 
costs incurred in the criminal courts. Value of suit Company's 
rupees 141-8. 

The disputed land Avas acquired by Jeetoo Mundul, the father 
of Sadhoochurn Mundul, Avho died, leaving a widoAv, Kumul 
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Miiiiee, and two daughters, Munee and Drubii Muyee, the latter 
of whom has a son named Mudhoosoodhuii. 

On the 23d May 1846, plaintilT Mehiir Khan brought a com- 
plaint, under Section 6, Act IV. 1840, against defendant Gunesh 
Mundul, (appellant,) the brother of Kumul Munee, to recover 
l)ossession of the disputed land on the allegation that he (com- 
plainant) had engaged it of Kumul Munee, in sub-tenure, in the 
month of Bysakh 1253 B. S., and that on the 1 0th Jeth, the 
following month, on his proceeding to plough the land, the de- 
fendant dispossessed him by force. Gunesh Mundul pleaded 
possession under a deed of sale executed by Kumul Munee in his 
favor, under date the 24th Poos 1252. Two petitions were put 
in on the ])art of Kumul Munee, as third party, one acknowledging 
the deed of sale, the other denying it; and the magistrate, consider- 
ing the first petition authentic, decreed for the complainant. On 
appeal to the sessions court, the magistrate’s decision was revers- 
ed, and the complaint dismissed, on the ground that no proof of 
possession on the part of the complainant had been adduced : 
hence the origin of the present suit. 

The plaintiffs now alleged that the deed of sale was a forgery, 
and that Kumul Munee had no power under the Hindoo law to 
alienate the property to the prejudice of her daughter’s son, and 
tliat Gunesh Mundul never had possession. 

Gunesh Mundul pleaded that the deed of sale was duly exe- 
cuted by Kumul Munee, on the date set forth, for the spiritual 
benefit of her deceased husband — the sale was consequently valid ; 
that his name was duly recorded in the zemindar’s siirishtah, on 
the 2d Phalgon 1252, and the iiaib, Gopee Kishto Mujoomdar, 
took from him an agreement and gave liiin a rooka^ or note of 
hand, to that effect ; that he reaped the crops and paid the rent 
due for the year 1252, and is still in possession; and that the 
claim on the part of Mehur Khan had been got up by Kumul 
Munee’s daughters, Drubu Muyee and Munee. 

In support of the deed of sale, eight witnesses were produced 
in the lower court, four of whom deposed that the sale was a 
bond fide one, and four that it was nominal, and that the defen- 
dant, in whose house Kumul Munee was living at the time, took 
back the price from her after the deed" was .executed ; and the 
moonsiff’, putting faith in the evidence of these foiv witnesses, de- 
cided the suit in" favor of plaintiffs, by decreeing possession of the 
disputed land, reversal of the sessions judge’s order, and costs 
incurred in the criminal courts to the extent of rupees 8-8. 

Three out of the four witnesses on whose evidence the moonsiff 
has decided the suit, were examined on the part of the defendant, 
Gunesh Mundul, in the magistrate’s court, where they deposed 
to the sale having been positive, without making mention of the 
return of the price ; no confidence can therefore be placed in their 
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testimony. But as the defendant has failed to prove his pica that 
the property was sold by Kiimul Miinee for her husband^s spiritual 
welfare, the sale must be considered null and void under the 
Hindoo law, a widow having no power to alienate her late hus- 
band’s property without the consent of her daughter’s son, and 
such consent was wanting in this case. See case in point recorded 
at page 211, volume II., Macnaghten’s Hindoo Law. I conse- 
quently affirm so much of the moonsifTs decision as awards pos- 
session of tlie disputed land to the plaintiffs ; but I amend his 
order in respect to the costs in the criminal courts. The com- 
plainai\t, Mehur Khan, never had possession of the lands ; his 
action therefore was untenable under the law ; and on the other 
hand there is no doubt from the evidence that Gunesh Mundul had 
possession from the date of the deed of sale ; the plaintiffs arc 
therefore not entitled to the costs. 

The mooiisiff’s decision will be amended accordingly, the costs 
of suit in both courts being charged to the parties in ratable pro- 
portions with reference to the result of this appeal. 


The 18th July 1848. 

Case No. 198 of 1846. 

Regular Appeal from a decision passed by the Acting Sudder 
Ameen of Beerbhoom^ *Mth March 1848. 

Gour Mohun Mookurjya and Ram Tarun Mookurjya, (Defen- 
dants,) Appellants, 

versus 

Hurnath llae, (Plaintiff,) Respondent. 

This suit was instituted by respondent, Hurnath Rae, as the 
putneedar of talook Kushta Kendooa, on the 9tb February 1842, 
to fix the rent of mouzah Surbediya, held by the appellant at :in 
inadequate iumma of rupees 12. The suit was valued at rupees 
7^X>-12-iO. 

On the 3()th March 1848, the acting sudder ameen tried the 
suit eosparte, decreeing to respondent, against the two appellants, 
rent at the rate of/upeVs 7 lb-9-9 per annum, with costs. 

After a lapse.of nearly three years, the appellants, \Vho are father 
and son, filed a petition in this court to the effect that the process 
of the lower court lu^^l never been served on them, and they never 
heard until recently, on their offering the rent for 1252 B. S., 
that a decree had been passed against them ; that Gour Mohun 
Mookurjya, the father, was an inhabitant of Koochmolee, pergiin- 
iiah Purooa, in zillah Hooghly, and came to Surbediya, only occa- 
sionally during the season of cultivation, and Ram Tarun, the 
son, was employed, at the time the suit was pending, as a police 
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niohurir at tkanah Sciipaharee and pharee Patrol^ in zilluh Bccr- 
bhoom^ places 16 and 20 cos distant from Surbediya; but the 
notice of the court was not even taken to the latter place, or they 
ini^ht have heard it ; the return to the notice was altogether col- 
lusive ; and that the aineen, deputed by the court to measure and 
assess the lands, never went to the spot. .4 

After a preliminary enquiry, which raised doubts as to the 
actual service of the notice, the petitioners were directed by me 
on the 1st August 1846, under Construction No. 1048, to prefer 
a regular appeal, which they have done, urging the same reasons 
as those advanced in their petition. 

The respondent pleaded that the notice was duly served on the 
appellants at Surbediya, their usual [dace of residence; that (what- 
ever defect there may have been in the service) they had full 
knowledge of the suit at the time it was pending, they also had 
knowledge that a decree had been passed against them ; that the 
default was wilful, and therefore the appeal could not lie. 

It appears from the record of the suit, that the notice of the lower 
court was twice issued, on the second occasion by the acting 
sudder amecn, on the suspicion, arising from the defendants’ absence, 
that the first notice had not been duly served. On both occasions 
the notice was said to have been taken to Surbediya, and was 
returned each time, bearing the attestation of five witnesses to the 
acknowledgments indorsed on the documents. These witnesses (ten 
in number) deny all knowledge of the matter, with the exception 
to one of them, named Huree Ohose, who deposed that the notice 
was duly served on the second occasion on Gour Mohun, but not 
on the son. Ram Tarun. The witnesses are accused of having 
been suborned ; but conclusive evidence that the notices were not 
served on Ram Tarun is alVordcd by a proceeding of the magis- 
trate of this district, and the police day-books for the period in 
([uestion, which show that on the dates of the alleged service, viz. 
the 8 th Phalgooii 1248, and the 16th Phalgoon 1249, Ram Tarun 
was employed 011 his duties of mohurir at thanah Senpaharec and 
pharee Patrol ; and the service having been proved to be false as 
regards one of the defendants, the presumption is that the notice 
was not duly served on either of them. 

There remahis for consideration the plea as to the appellants’ 
knowledge of the suit. • 

It is beyond dispyte that Gour Mohun has resided with his 
family for several years past at Surbediya, of which place he 
appears to have usually styled himself an inhabitant in papers 
filed by him in court in other suits. That the ameen, deputed by 
the lower tourt, went to the spot, also appears, from the result of a 
local enquiry instituted by me through one of the ministerial 
officers of this court, to be beyond dispute ; although there are 
sufficient reasons for impugning the correctness of his proceedings, 
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find his omission to issue a proclamation requiring the defendants^ 
attendance at the enquiry, which is usually done on such occasions 
whetlier the proceedings of tlie court deputing the ameen be held 
eivparte^ or otherwise, is shown by the record ; and being a resi- 
dent of Surbediya, tlie presumption is that Gour Mohun was aware 
of the ameen^s deputat^yi ; besides which the respondent Inis pro- 
duced in this court several witnesses of respectability, who depose 
to his (Gour Mohun^s) knowledge of the suit both before aiid 
after the decree. I must confess I can find no grounds for doubt- 
ing their testimony ; and I can only account for his silence, after the 
decree was given, by the fact elicited from the evidence of the 
witness, Lala Roop L*al, the trejisurer of the Beerbhoom collector- 
fite, that in attempting to settle the matter amicably he was led 
into the belief that the decree would never be taken out against 
him. 

It is contended that having knowledge of the suit the defen- 
dants should have preferred their appeal within the period pre- 
scribed by law; but admitting such knowledge on the part of Gour 
M(»hun, I do not see how the want of it on the part of Ram T.’irun 
is to be got over, for no proof of knowledge has been adduced in 
respect to him. The respondent’s vakeel’s argument that Ram 
Tarun was only a nominal defendant, his father being the party in 
actual possession, and that the relationship he bore his father 
inferred a knowlege on his part, will not hold, for it is not shown 
by the record that Ram Tarun was a nominal defendant, the de- 
cision of the lower court is as binding on him as on his father, 
and the inference as to his having knowledge of the suit cannot be 
admitted in the absence of direct proof. 

But the knowledge thus imputed to the appellants fortuitous^ 
and the question arises whether a person having a fortuitous 
knowledge of an exparte decree against him is bound, in the 
absence of legal knowledge, such as is wanting in this case, to 
appeal from the decision within the period prescribed by law, or 
whether he would not be justified to let the matter take its course, 
reserving his objections until execution of the decree be taken 
out. I certainly think he would be justified in so doing; and 
as the appellants in this case had, to the best of my belief, no legal 
knowledge of the suit against them, the ends of justice entitle 
them to a re-trial. I accordingly reverse the acting sudder ameen’s 
decision ; and as the sudder ameen’s court iias been abolished in 
this district, direct that the suit be placed on the file of the prin- 
cipal sudder ameen to be proceeded with de novo. 

The delay in the disposal of this appeal is mainly owyng to the 
parties having referred the matters in dispute to arbitrators, who, 
after having had repeated renewals of time, could come to no 
decision. 
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The lOvH July 1848. 

Case No. 116 of 1848. 

Regular Appeal from a decision passed by the Principals Sadder 

Ameen of Beerhhoom^ Moulvee NujumulJIuq, 2bth April 1848. 

Gosliamee Das Byragee and Iliiriiatli llae, (Defendants,) 
Appellants, 
versus 

Radha Mohiin Lai Gosain, Munmohun Lai Gosain, Aniind Lai 
Gosain, and Sookh*Lal Gosain, (Plaintiffs,) Respondents. 

This suit was instituted on the part of the plaintiffs, as the 
heirs of Motee Lull Gosain deceased, on the 27th February 1847, 
to recover possession of mouzah Radhabullubhporc, with wasilat, 
or mesne profits, from 1252 B. S., under the following circum- 
stances as set forth in the plaint. 

The deceased, Motee Lai, the father of plaintiff Radhamohun Lai, 
was an inhabitant of Bindrabun, in zillah Muttra, and lived in 
family partnership with his brother, Koonjii Lai, father of plaintiff 
Munmohun Lai, and his first cousin, Dyal Lai, father of plaintiffs 
Anuiid Lai and Sookh Lai. The disputed mouzah Radhabullubh- 
pore, situated in this district, was held in the name of Motee Lai 
as rent-free, and Motee Lai having occasion to return to his family 
residence at Bindrabun, it was left by him in charge of Jugumo- 
hun Singh on this condition that, after deducting the expenses of 
the hereditary akhuras at Tanteepara and Barooipore, he should 
remit the surplus profits to him at Bindrabun. Jugumohun Singh, 
and after his death, his son, Bisumbhur Singh, accordingly remitted 
to Bindrabun the surplus profits, which were received after the 
deaths of their respective progenitors by plaintiffs themselves. 
Subsecpiently the mouzah was resumed in favor of Government, 
and was measured and assessed in the presence of Bisumbhur 
Singh, who paid the expences of the ameen ; but on the settle- 
ment being about to be made, the defendant, ‘Gooshamee Das, 
calling himself the chela, or disciple, of a chela fif Motee Lai’s, 
filed a petition, praying to be allowed to take the settlement. 
Bisumbhur Singh filed a similar petition on the behalf of plaintiffs, 
which was supported by the collector in so far that he recommend- 
ed the settlement to be made with him (Bisumbhur Singh) on a 
farming lease of 20 years ; but the commissioner of revenue in his 
letter No. 190, dated the 18th July 1845, directed the settlement 
to be made with Goshamee Das, observing that Bisumbhur 
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3ingb had no claim whatever to tJ^. settlement^ that Goshamee 
Das was the chela of Morsingh Das, and Morsingh Das the chela 
of Motee Lai, and as no accounts could be got of the latter, he 
must be conceived to be dead, and that therefore the settlement 
must bd made in perpetuity with Goshamee Das ; should how- 
ever Motee Lai hereafter make his appearance, he was no doubt 
the proprietor, and if he could not obtain possession otherwise, 
might do so by a civil suit/’ The settlement was accordingly 
made with Goshamee Das ; and the plaintiiTs, therefore, on the 
grounds of the commissioner’s letter, instituted this suit to recover 
possessioii of the mouzah, making Hurnath Rae, who had since 
the settlement purchased the mouzah of Goshamee Das in putnee, 
a defendant. 

The defendants (appellants,) in answer, denied the claim m 
toto on the main grounds that the entire produce of the dis- 
puted mouzah went to the support of the akhuras at Tanteepara 
and Barooiporc, of which Goshamee^ Das was the mohunt of 
the guddee in succession to Niirsingh Das, who succeeded the 
founder, Motee Lai ; and that no one save a chela was entitled to 
succeed to a byragee^s estate. They at the same time impugned 
the correctness of the fact that the plaintiffs were the relations by 
blood of the deceased, Motee Lai, and the authority under which 
the action had been brought ; alleging that the suit had been got 
up by Bisumbhur Singh, the plaintiffs being mere men of straw. 

The principal sudder amcen decreed the suit in favor of the 
plaintiffs for the reasons given in his decision, without having dis- 
posed of the point, whether the plaintiffs were the heirs by blood 
of the deceased Motee Lai, which he took for granted, and with- 
out investigating the objections in respect to the authority on 
which the suit had been brought. 

It appears that the suit was instituted under the authority of a 
mookhtarnamah, purporting to have been executed by the four 
plaintiffs in the name of Bisumbhur Singh. The document is 
written in Bengalee, and bears an attestation in the Persian charac- 
ter, signed by the judge of Allahabad, to the effect that the evidence 
of two subscribing witnesses proved it to have been executed at 
Raj-re wah by Gosain Sookh Lai, Nurain Lai, and Gosain Radha 
Mohuii Lai. The names of plaintiffs, Munmohun Lai and 
Anund Lai arc not mentioned in the attestation ; and the signa- 
tures in Nagree of the parties executing the deed are written over 
erasures. Under such circumstances it was the more incumbent 
on the lower court to investigate fully the defendants’ objections in 
this matter. 

Considering the principal sudder ameen’s decision incomplete^i 
I reverse the same, and remand the case for further investigatioi™ 
with reference to the above remarks. 
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The 20th July 1848. 

Case No. 264 of 1847. 

Regular Appeal from a decision passed by the Moonsiff of Kyiha, 
Wvjeeooddeen Mahomed, 20th August 1847- 

Ram Lai Bundhopadhya and Seeba Das Mookhopadhya, 
(Defendants,) Appellants, 

versus. 

Rainjeebun alias Jeebiin Huldar Koiburt, (Plaintiff,) 
Respondent. 

This suit was instituted by respondent on the 20th November 
1846, corresponding with the 5th Agrahun 1253 B. S., to recover 
from appellants the sum of 14 rupees, being the value of a fishing 
net, with damages, with reference to the following circumstances. 

The respqU^lent held the right of fishery in the river Pagla from 
the zemindar of Hoodah Prusotimbatee, and was in the habit of 
taking his fish to sell to a hdt belonging to Ranee Jymunee. On 
the 18th Bhadro 1253, the appellants and others, on the part of 
the zemindar of Pykur, seized hold of him whilst he was fishing, 
and told him to carry his fish for sale to their master’s hat, and 
because he refused to do so, tliey beat him and took away his 
net. He therefore claimed the value of the net, and compensation 
in damages for the inconvenience the loss of the net, by which he 
gained his livelihood, had occasioned him, at the rate of two 
annas a day. 

The appellants, in answer, denied the above facts, stating that res- 
pondent was summoned to the 4 annas zemindaree cutcherry at 
Pykur to adjust an arrear of rent, when he threw down his net in a 
pet and went off leaving It behind him ; that he subsequently set- 
tled for the rent and took back his net, granting a receipt for the 
same, and that he had now been instigated to prefer this suit by 
Ranee Jymu nee’s people. 

The moonsiff, considering the facts of the case* aS stated by res- 
pondent established in evidence, decreed to him the value of the 
net, 3 rupees, and daiirages at the rate of 1 anna 6 pie per diem to 
the date of institution of the suit, and further daily damages at the 
same rate during the time the suit was pending, making a total 
of rupees 35-10, besides costs. 

I concur in the moonsifFs finding on the facts of the case, but 
as a net is an article capable of being replaced, the principle on 
which he has assessed the damages is wrong in my opinion. The 
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question is what is a fair amount of damages for the inconvenience 
occasioned to respondent by the loss of the net ? Taking as a guide 
the regulations relative to abuses on the part of a zemindar towards 
his ryot, 1 consider restitution of the value of the net and twice as 
much again as damages to be equitable ; and 1 therefore, in 
amendment of the moonsiff^s decision, decree to respondent against 
appellants the sum of 9 rupees, and costs of suit in the lower court. 
The costs of suit in this court will be charged to each party res- 
pectively. 


The 22d July 1848. 

Case No. 41 of 1848. 

ReyuJar Appeal from a dednion passed bytheMoonsiffof Gopalpore^ 
Gopeenath Das^ 27th January 1848. 

Chinibas So, (Defendant,) Appellant,^ 
versus 

Manik Chundcr So, (Plaintiff,) Respondent. 

Tins suit was instituted by respondent on the 9th April 1847, 
to recover from appellant the sum of Company’s rupees 29-13-9, 
being the value, with interest, of 18 maps^ 6 sulees of mowah 
blossoms, alleged to have been delivered to the latter by the former 
on the 15th Bhadro 1252 B. S., at the rate of 6 sulees the rupee. 

Appellant, in answer, denied the claim, and pleaded that it had 
been brought forward through enmity in conscqence of a quarrel 
they had regarding a spirit shop. 

The moonsiff decreed the suit to respondent in full of his claim, 
on the grounds that the delivery of the mowah blossoms was 
proved by the parol evidence adduced on his part, which the 
witnesses examined iij support of the answer failed to refute, their 
evidence being^mtjrely hearsay. 

I concur with the moonsiff in considering the delivery of the 
mowah blossoms proved ; but as it has. not been shown that 
interest was claimable under any of the circumstances provided 
for in Act XXXII of 1839, I amend his decision by awarding to 
respondent the principal of the debt with interest from the date of 
service of the notice of the lower court on appellant. The costs 
of suit will be borne by the parties in ratable proportion, with 
reference to the result of this appeal. 
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The 24th July 1848. 

Case No. 21 of 1848. 

liegular Appeal from a decision passed hy the Principal Sadder 

Ameen of Beerbhoom^ Moulvce Nuiumul Hun. 29/4 December 
1847. 

Sreedhur Das, (Defendant,) Appellant, 
versus 

llainkishto Das and Dhunkishto Das, (Plaintiffs,) Respondents. 

In tills case the respondents sued to recover possession of tm> 
annas^ share of lot Lukhindhurpore and lot Miihal Jungle, also 
the sum of 443 rupees, being two annas’ share of the surplus pro- 
ceeds of lot Clobiiidpore, on the allegation that their father, 
Sreedhur Das, appellant, made over the said shares to them at the 
time of their separation, the 3d Bysakh 1243, conditionally to 
their paying a proportionate share of the debts incurred by him 
up to that date. Appellant pleaded that the arrangement referred 
to was iiot^nding on him, as respondents had failed to observe 
the conditl^rto pay his debts. 

On the 28th May, 1847^ the principal siidder ameen decreed 
the suit to respondents in full of their claim, which decision was 
reversed on appeal, on the Pith July 1847, and the case remanded 
to the lower court for further investigation. See Decisions of this 
court for the year 1847, page 109, where the particulars of the 
case are recorded in full. 

The principal sudder ameen now decreed to respondents a one 
anna share only of lot Lukhindurpore and Muhal Jungle, finding 
that a four annas’ share, or one half of appellant’s original patri- 
mony in those estates, had been sold to the defendant, Kalee Pur- 
shad Mookurjya, with respondents’ concurrence, towards the pay- 
ment of joint debts ; and he affirmed his former award in respect 
to the surplus proceeds of lot Gobindpore by decreeing the sum 
of 443 rupees as sued for. 

Against this decision the appellant objects, firsty that the ar- 
rangement entered into with his sons w^s not binding on him, 
because his YS^ife is still capable of bearing children ; and, secondly, 
that a large portion of the surplus proceeds of lot Gobindpore had 
been absorbed in payment of joint debts under decrees of court. 

The first objection was not advanced inr the lower court and 
therefore cannot be heard in appeal ; the second objection is con- 
nected with the condition under which the separation was made, 
and should have been met by the principal sudder ameen by 
declaring his award subject to that condition, instead of decreeing 
absolutely as he has done. 
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The decision^ which appears to be correct in other respects^ will 
accordingly be amended to the extent above indicated, the costs 
in this court being charged to each party respectively. 

The 26th July 1848. 

Case No. 12 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of 
Gopalpore^ Gopeenath Das^ 20ih November 1847- 

Doolubh Mundul, Sonatiin Mundiil, and Ilaradhun Mundul, 
(Defendants,) Appellants, 
versus 

Bindrabun Mundul, Gour Mundul, and Muthoor Mundul, 
(Plaintiffs,) Respondents. 

This suit was instituted by the plaintiffs on the 15th February 
1847j to recover the sum of Company's rupees 82-14, on account 
of a decree of court. 

The decree in question was given jointly against plaintiffs, 
and the defendants, Doolub Mundul, Sonatun Mundi^Haradhun 
Mundul, and Bulram Mundul, for a balance of rent, without speci- 
fication of particular sums, or proportions payable by each. In ex- 
ecution of the decree the sum of rupees 16-14 was realized by the 
decreeholder from the surplus proceeds of joint property, and the 
balance, rupees 82-12-6, including interest, plaintiffs paid on the 
lOth Bysakh 1251 B. S; and as plaintiffs held only a four annas’ 
share in the jumma on account of which the arrears of rent were 
decreed, they instituted this suit against the co-debtors to recover 
a 12 annas’ share of the latter sum, with interest from the date of 
payment. 

The amount of plaintiffs’ share in the jumma and the payment 
by them of the balance due on the decree were not disputed by the 
defendants. Doolubh Mundul and Sonatun Mundul (appellants) 
pleaded that they had paid plaintiffs the amount of their 4 annas’ 
share under a receipt; Haradhun Mundul (appellant) entered a 
similar plea; and Bulram Mundul, four annas’ shareholder, con- 
fessed judgmen|. 

The appellants having failed for the period of three months and 
fourteen days to attend to the court’s requisition, calling upon them 
for proofs in support of their pleas, the moonsiff declined to 
receive the proofs offered on the part of Doolubh Mundul on the 
day preceding the date of decision, and decreed the suit to plain- 
tiffs against the defendants jointly ; and being of opinion that no 
sufficient grounds have been shown to impugn the correctness or 
justness of the decision, I confirm the same, and dismiss the appeal. 
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The 26th July 1848. 

Case No. 40 of 1848. 

Regular Appeal from a decision passed by the Principal Sudder 
Ameen of Beerhhoom^ Moulvee Nujumul Huq^ 29th January 1848. 

Klietronath Ghoonya Kartik Ghoonya^ (Plaintiff,) Appellant, 

versus 

Rani Das Mopkhopadhya, (Defendant,) Respondent. 

This suit was instituted in forma pauperis by appellant, on the 
12th March 1847^ to recover from respondent possession of 12 
beegahs of rent-free land, situated in mouzah Burkutteepore oorf 
Bujurpore, and arrears of rent, with interest, from 1242 to 1252 
B. S., at the rate of 10 Sicca rupees per annum. The suit was 
laid at Company's rupees 386-2-2. 

The appellant stated that the land in question was his hereditary 
rent-free property, and was leased by his father, Purshad Ghoonya, 
to Dwarkanath Mookhopadhya, the father of respondent Ram Das 
Mookhopa^j^a, at an annual rent of 10 rupees, under ,a kuboo- 
Icut written on plain paper, bearing date the 2d Phalgooii 1222 
B. S. ; that his father received the rent up to the year 1241, and 
died in the month of Srabon 1242, leaving him as his heir ; 
and that since that period he had repeatedly demcinded rent of 
respondent, who put off payment with promises. 

The respondent, in answer, denied the claim, pleading that 
appellants father sold the bind to his (respondents) elder brother 
Dhurm Das, under a kuhala, or deed of sale, dated 21st Phalgoon* 
1224; that he succeeded his brother at his death, and as 32 years 
had elapsed from the date of the deed of sale to the date of insti- 
tution of the suit, the claim was opposed to Section 14, Regulation 
III. Regulation II. 1805; that the allegation that 

appellant's father received the rent up to the year 1241 was false, 
appellant’s father having died in the year 1239. 

Appellant, in his reply, joined issue, denying the facts stated-in 
the answer. 

The principal sudder ameen was of opinion that the suit was 
barred by the statute of limitations, and therefore dismissed it. 
He recorded that, although the very suspicious appearance of the 
deed of sale produced* by respondent precluded all confidence in 
the plea that the land was acquired by purcha'fee, yet until appellant 
could satisfactorily prove that he had received rent within the 
period of 12 years antecedent to the date of institution of suit, the 
claim must be held to be barred by lapse of time ; that the evi- 
dence of tfippellant^s witnesses was not satisfactory,, inasmuch as 
they nullified his statement by deposing that he received rent from 
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rcspoiKicnt two or three years after the death of his father in 1242; 
and it was shown by the evidence of two witnesses examined on 
respondent’s part that appellant’s father died 15 or J6 years ago. 

The principal sadder anieeii Iiaving omitted to take evidence as 
to the demand and promise to pay, pleaded in the plaint, appellant 
had permission to produce witnesses on that point in this court. 
He has accordingly brought forward four witnesses, including two 
who were examined before the principal sudder amecn, but their 
evidence fails to establish the point, and is so contradictory and 
unsatisfactory as to destroy all confidence in the claim. And at 
the same time I must observe, in justice to respondent, that the 
appearance of the deed of sale does not seem to me to bear out 
the opinion expressed of it by the principal sudder ameen ; and 
that there are strong grounds for belief, arising from the evidence 
of appellant’s witnesses, that the suit has been got up by a third 
party from motives of ill-will. 

I therefore confirm the decision of the lower court, and dismiss 
the appeal w'ith costs. 

The 27tii July 1848. 

Case No. 51 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Soorecy 
Koolodanund Mookurjea, 21 st February 1848. 

Jugubundhoo Rae, (Defendant,) Appellant, 
vet'sus 

Sheikh Kadir Buksh, Sheikh Nadir Buksli, Sheikh Madhoo, Sheikh 
Hadoo, and Beebee Lai, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiffs. Sheikh Kadir Buksh 
and others, on the 11th August 1846, to obtain the reversal of 
sale, and recover possession of two jack trees, value 16 rupees. 

The sale of the two trees claimed by the plaintiffs was held on 
the 25th May 1846, by the defendant, Jugubundhoo Rae, (ap[)el- 
lant,) abkaree darogah acting under the orders of the superinten 
dent of abkaree of zillah Beerbhoom, to recover an arrear of 
abkaree revenue due from the defendant, Gooroo Churn So. 

' The moonsiff decreed for the plaintiffs, charging appellant and 
the superintendent of abkaree with costs. 

The appellant claims exemption from costs on the plea that he 
was bound to carry out the orders of his superior ; but as he did 
not appear in the lower court, and has assigned no reasons for the 
default, I do not see any grounds with reference to the Circular 
Order of the Sudder Uewanny Adawlut, dated the 12th March 
1841, to interfere with the moonsilf’s decision on tliis appeal, 
which I accordingly dismiss. 
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The 27th July 1848. 

Case No. 68 of 1848. 

Regular Appeal from a decision passed hy the Moonsiff of Sooree, 
Koolodanund Mookurjea^ 21^/ February 1848. 

Superintendent of Abkaree of Zillah Beerbboom^ (Defendant^) 

Appellant^ 

versus 

Sheikh Kadir Buksh^ Sheikh Nadir Biiksh, Sheikh Madhoo^ 
Sheikh Hadoo^ and Bibi Lai, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiffs. Sheikh Kadir Buksh 
and others, on the 1 Ith August 1846, to obtain the reversal of sale 
and recover possession of two jack trees, value 16 rupees. 

The sale of the two trees claimed by the plaintiffs was held on 
the 25tli May 1846 by the defendant, Jugubundhoo Rae, abkaree 
darogah, acting under the orders of the superintendent of abkaree, 
(appellant,) to recover an arrear of abkaree revenue due from the 
defendant, Gooroo Churn So, and the trees \^ere purchased by the 
defendant, Rujub Alee Khan, for the sum of 5 rupees. No objec- 
tions were ^cred to the sale on the issue of the usual notices, and 
the correctness of the superintendent’s proceedings was in no wise 
impugned. The only reason given by the plaintiffs, who are inha- 
tants of the same village as that in which the trees are situated, 
for not having advanced any claim previously to the sale, being, 
that plaintiff Kadir Buksh, who WfHS the manager of their house- 
hold affairs, was absent from home at the time. 

The superintendent, in answer, objected to the suit on the above 
grounds, witliout disputing in direct terms the plaintiffs’ right to 
the trees; but he subsecjuently took up the cudgels on the part 
of the defaulter, Gooroo Churn So, (who in his answer had affirmed 
his own right to the trees,) and brought forward witnesses to prove 
that the trees belonged to him, and were in his possession at the 
time of sale. 

The moonsiff rejected the testimony of these witnesses for the 
reasons given in his decision, and, considering the plaintiffs’ right 
to the trees established by the evidence adduced on their part, 
he passed a decree awarding to the plainItiffR .possession of the 
trees, charging the superintendent and the abkaree darogah (the 
latter of whom did not appear in the lower court) with the coats, 
and directing the superintendent to refund to the purchaser, Rujub 
Alee Khan, the amount of the purchase money with interest from 
the date of decision. 

The superintendent, in his reasons of appeal, objects to being 
charged with costs and with interest on the purchase money 
ordered to be refunded. But I do not see any grounds for inter- 
ference with the mooiisiff’s decision. As the superintendent con- 
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tested the plaintiffs’ right to the disputed trees, and the plaintiffs 
gained their cause, lie is liable to costs agreeably to the practice 
of the courts ; and the award of interest on the purchase money 
from the date of decision appears to me perfectly equitable. I 
therefore confirm the decision and dismiss the appeal. 

The 28th July 1848. 

Case No. 277 nf 1847- 

Reyular Appeal from a decision passed by the Moonsiff of Sarhuty 
Sumeenooddeen Ahmud^ 2iith November 1847. 

Motce Mahato and Phatoo Mahato^ (Defendants^) Appellants^ 

versus 

Nundlal Mahato, (Plaintiff,) Respondent. 

This suit was instituted by respondent, on the 19th April 18475 
to recover from appellants the sum of Company's rupees 63-1-10, 
the balance, with interest, due on a khaia^buhee^ or ledger. 

The appellants, who are father and son, denied the debt in tolo. 

The moonsiff gave a decree to respondent in full of his claim, 
against both of the appellants, on the ground that the claim was 
established by the eviclence adduced. 

TJie claim is founded on a leaf of a khata-biihee (to which a 4 
annas^ stamp has been affixed) bearing an entry to the effect that 

on the 29th Assar 1249, Motee Mahato’s account was adjusted 
in the presence of himself and his son, Phatoo Mahato, and exhi- 
bited a balance of 48 rupees, besides 4 inaunds and 2^ palies 
of paddy.” This is folh)wed by the names of four witnesses, 
namely, Gangoo Mahato, Subooree Rama, Laloo Mahato, and 
Rabee Mahato. 

Then are added other entries, namely, 6 rupees as interest, mak- 
ing the total 54 rupees, and two payments to the amount of rupees 
13-14, under dates the 20th and 27th Assar 1250, followed by the 
names of two witnesses, Gangoo Mahato and Muddun Pare, and 
the amount claimed is made up of the balance of the principal, 
interest thereon, and the value of 5 maunds 2.^ palies of paddy, with 
three quarters as miicli again, by way of pro lit. 

The accountds not signed either by the father or the son, nor 
does it state that either of them acknowledge^ its correctness. The 
claim therefore rests* entirely on the evidence of the \vitnesses, 
which is unworthy of confidence on account of contradictions ; for 
instance, the witnesses who are said to have been present when 
the adjustment noted in the first entry was made, namely, Seeb- 
lol Das, the writer of the account, Gangoo Mahato, Subooree 
Rama, and Laloo Mahato, all mention different localities as the 
place of adjustment. Gangoo Mahato knew nothing of the alleg- 
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ed payments, althouc^h his name is entered at the bottom of the 
ctcconnt as an attestins^ witness, (the other witness, Miiddiin Pare, 
was not produced,) and not one of tl»e witnesses, not even the 
writer of the account, was able to state on what tiie adjustment 
was based. The defendants acknowledged tlie balance; it was 
entered in the Jehata-buhee^ and both father and son (so say the 
three attesting witnesses) touched the pen and got the writer to 
sign their names for them !” This is the pith of their story, which 
I consider not entitled to credit. 

In the above opinion I am borne out by that of a punchaet, the 
majority being composed of respectable inhabitants of the district 
of Sarhut, to whom I reftrred the suit under Clause 2, Section 3, 
Regulation VI. of 1832, in consequence of respondent’s asserting 
that the localities mentioned by the Avitnesses, although differing 
in name, Avere one and the same ; but this does not appear to be 
the case. One of tlie witnesses said that tlie entry in the khata- 
huhee Avas made at plaintiff’s durwazah — which term is explained 
by the punchaet as applied in that part of the country to the place 
at the outer door-Avay used for sitting in ; another that it was done 
in plaintiff’s ^^gooreeghur (corresponding Avith bungaloAv) within 
the homestead” — this the punchaet maintained could not be called 
darwazah ; and another that it took place in plaintiff’s khumar^ 
batee^ or threshing floor, a place perfectly distinct from the other 
tAvo. However, setting aside this discrepancy, there are sufficient 
grounds for doubting the truth of the claim, and I therefore rev-erse 
the inoonsifF’s decision, and decree the appeal to appellants, Avith 
costs in both courts. 
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The 28th July 1848. 

No. 5 of 1848. 

Re.gvlur Appeal from, a decision of Moulvee Mahomed Ihrahim 
Khan liahadoor^ Officiating Principal Sudder Anieen of Behar,, 
dated January 1 848. 

Jcewun Loll, (one of the Defendants,) Appellant, 
versus 

Shaikh Liyakut Allee, (Plaintiff,) Respondent. 

This was an action brought by the respondent as plaintiff, on the 
Kith May 1840, to recover the sum of Company’s rupees 1,700-2-3, 
principal and interest, out of the sum of 2,(X)() rupees as per a 
inuhajunee chittah, written by the appealing defendant, Jeevvun Loll, 
and one Jahoo Loll, who did not appear or answer. 

The plaintiff states that Jahoo Loll and himself were both of 
them mooktyars of Musst. Wulleeoonnissa ; and that they had 
received from the collector’s treasury, on account of their client. 
Company’s rupees 2,840, due to her as surplus sale proceeds of 
inouzah Russheedporc Chandpoorah. As, however, neither the 
Mussumat, nor any one in her behalf, came to receive the money, 
they, the two mooktyars, paid 1,0(K) rupees into the cootee in Saheb- 
gunge, of the defendant Jeewun Loll, on the Gth August 1844, 
or 8th Sawun 1251 F., Sumbut UK)I, and on the 7th of August, or 
day following, or 9th Sawun, another 1,0(X> rupees, in acknowledg- 
ment of which deposit of 2,(KK) rupees, the’ defeyulant gave them a 
chittah, or ineinorandum. Afterwards the defendant Jeewun Loll, 
with a view to evade j)ayment of this sum and other monies, be- 
longing to different muhajuns and landholders, absconded ; and 
Jahoo Loll, the other defendant, also went home. Eventually the 
plaintiff found Jeewun Loll at Hajeepoor, and having, with great 
dithculty, iiidnced him to return, and urged him to pay the money, 
Jeewun Loll kept making excuses, and begging plaintiff to take from 
him either a bond, or kistbundee, as he had no ready money. The 
other niooktyar too, Jahoo Loll, took no steps to get the money. 
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aiul ultimately Musst. Wulleeoonnissa roqnirctl tlie plaintiff to make 
irood the amount. He, accordingly, compromised the matter with 
her, by engaging to pay rupees l,4(X), and giving her 2(X) rupees 
ready cash, executed a kistbundee, binding himself to pay l,20() 
rupees in six years, by annual instalments of 2(X) rupees. The 
plaintiff therefore sues to recover the above sum of 1,40() rupees, 
as principal, and rupees 306-2-3, interest, or total Company’s 
rupees 1,706-2-3. 

The appellant, as defendant, denying the justice of the plaiiitiff^s 
claim, denies also being himself a regular miihajun, or having a 
cootee, and stating that he merely keeps a cloth shop with very 
small money transactions as an inferior muhajun, pleads that this 
case had been got up by Mukhun Lolland Greedhur Sahoo, niuha- 
juns, and Shaikh Oolfut Ilossein, a vakeel of the sudder ameen’s 
court ; that he does net know the other defendant, Jahoo Loll ; and 
that he himself did not abscond, but had proceeded to Calcutta to 
prefer an appeal before the Sudder Court, from a decision of the 
additional judge ; that the plaintiff, in one part of his plaint, states 
that in the chittah both his (defendant’s) name and that of Jahoo Loll 
had been inserted, but in another place only tlie name of the latter, 
lie urges that had the money been bond fide deposited, they 
(the defendants) would have taken a bond from him, or at least a 
chittah on stamped paper. Moreover, the plaintiff states that he 
deposited 2,000 rupees as per chittah for that amount, whereas he 
<jniy sues for 1,4(X) rupees. 

On the 26th January 1848, the suit was decided by the officiat- 
ing principal sudder aiucen, Mahomed Ibrahim Khan Bahadoor, 
who decreed in favor of the plaintiff for the whole amount of his 
claim, — two respectable muhajuns, Mukhun Loll and Greedhur 
Sahoo, having attested the chittah, and deposed to their being 
acquainted with the hand writing and signature of the defendants, 
and two persons, Gridharee and (Jttim, having proved the delivery 
of the money. 

The grounds of appeal are, that the plaintiff has stated that no 
one, on the part of the Miissumat, came to receive the money from 
the collectorate, whereas the witness Greedhur says that he came 
for that very purpose ; that the testimony of the other witnesses is 
contradictory ; that in the chittah is written leka (or ledger) of 
Lala Jahoo Loll, Sumbut 1901, and of Liyakut Alice” — now it 
is not customary to insert any name after tl^/3 year ; besides which 
it is very strange that though the plaintiff has resided a long time 
in Sahebgunge, and never before deposited a single rupee with him, 
he should all at once deposit so large a sum as 2,000 rupees. 

To this it is urged, in reply, by the respondent, that he has had 
dealings with the appellant for a very long time; and that the wit- 
nesses, Mukhiin Loll and Greedhur Sahoo, being respectable men, 
would not perjure themselves to benefit him. 
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Judgment. 

Ill addition to the proof adduced in the court of first instance in 
substantiation of the plaintiff^s claim^ and on which the suit was 
there decreed in his favor, an inspection in this court of the ac- 
count books of the defendant, Jeewun Loll, satisfactorily establishes 
the fact that the plaintiff, Liyakut Alice, has been in the habit of 
transacting business with the former for several years past. I 
uphold the decision of the officiating principal sudder aineen, and 
dismiss the appeal, with costs payable by the appellant. 

The 31st July 1848. 

No, 56 of 1847. 

Appeal from a dvcAaion of Syud Tufuzzul Hossein, Sudder Amecn 
of BthaVy dated September 1847. 

Mya Singh (kutkinadar) Jind Sunker Mowar (his security,) 
(Defendants,) Appellants, 

versus * 

Parbuttce Churn Chukerbuttee, mooktyar and man of business of 
Motee Soondree Dassee, (Plaintiff,) Respondent. 

In this suit, instituted on the 7th June J845, the plaintiff sought 
to recover Company's rupees 305-11-75 arrears of rent and costs 
of suit, by reversal of a summary award of the revenue autho- 
rities under the following circumstances. A tliika lease had been 
given by Motee Soondree Dassee of the 8^ anna share of certain 
villages in pergunnah Surres Kootoomba to Mahomed Hossein, 
for a period of seven yefirs, from 1249 F, S., or 1841-42 E. S., 
to 1255 F. S., or 1848-49 E. S., the lease being dated 9th Febru- 
ary 1841, on a yearly jumma of 55,001 rupees; and in 1249 F. S., 
the thikadar, or lessee, gave a kutkina of the 8-^ anna share of 
inouzahs Gurdee Muhwar and Sindwarah for the same number 
of years, on yearly jummas of different amounts, to the defendant, 
Mya Singh — his co-defendant, Sunker Mowar, being security. 
On the 1st Assin, or beginning of 1250 F. S., the thikadar, not 
being able to carry on the farm, resigned his lease by returning 
the pottah to Motee Soondree Dassee, having written on the back 
of the lease to that effect, in proof of which proceedings of the 
foujdaree court are extant. By the lessee’s relinquishment of the 
farm, Motee Soondree Dassee, having acquired the undoubted 
right of collecting the rents in 1250 F. S., appointed the said 
Mahomed Hossein, or former thikadar, her mooktyar and tehsildar 
from that year ; and he accordingly collected the rents from the 
kutkinadars and ryots from Assin to Assar of that year ; subse- 
qnently, on the dismissal of the tehsildar, the plaintiff was ap- 
pointed to succeed him both as mooktyar and tehsildar, agreeably 
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to Avhich he received from the former various leases of kiitkiiiadars 
and ryots, and made arrangements with otliers. The defendant, 
Mya, however, neither paid the rent due from his kutkina, nor 
took a fresh lease, nor relinquished possession of the mouzahs 
underlet to him. Plaintiff accordingly sued him summarily in the 
collectorate for rupees 2«33-4, as arrears of rent for 1250 F. S., 
after deducting rupees 436-8-3, paid in by the tehsildar, Maho- 
med riossein, out of the total kutkina jumma of 650 rupees for 
that year, and rupees 19-0-7, batta and interest, or total rupees 
249-3-1. This suit was dismissed by the assistant collector, on 
the ground of the kutkinadar^s reply being that he had taken the 
kutkina not from the plaintiff, but from Mahomed Ilossein, to 
whom he {the kutkinadar) had paid the jumma, viz. rupees 665 ; 
and the assistant collector dismissed the suit without enquiring 
into the correctness or otherwise of the receipts. In addition to 
this, the defendant, Mya, had caused him (plaintiff) to incur an 
expense of 7 rupees, 6 annas, on account of costs in the summary 
suit. He therefore now sues to recover altogether rupees 305- 1 1-7. 

The dcfefidants answer by pleading that they took the kutkina 
lease from the thikadar, Mahomed Hossein, who, in consequence 
of the jumma being excessive, remitted 75 rupees per annum; that 
the plaintiff lias no just claim upon them, the rent due for 1250 
F. S., viz. rupees 665-2-3, having been discliarged. Moreover 
there is a surplus of rupees 16-2-3, to be credited in part payment 
of the rent for 1251 F. S. ; and Mahomed Ilossein^s receipts are 
forthcoming. 

On the 2yth September 1847, the sudder ameen gave judgment 
as follows : The defendants’ denial of the plaintiff’s claim is to no 
purpose, because they have admitted in the summary suit both the 
taking of the kutkina and the amount of jumma; while the receipts 
and letter purporting to be from the thikadar, and remitting 75 
rupees of the jumma, and which they had filed in that suit, w’ere 
not proved, the case having been at once dismissed on the mere 
statement of the defendants. The letter said to be written by the 
thikadar is not to the point, because the thikadar had resigned his 
lease before the date on which the letter purports to have been 
written, and what right could the thikadar have in that case to reduce 
the jumma? Mor(5o\er, in the answer in the summary suit, the defen- 
dants made n6 mention of such a letter of remission ; and the evi- 
dence of the witnesses, who have now deposed to its correctness, 
is not trustworthy, or credible. Respecting the receipts too, one of 
them, dated 7th Maug 1250 F. S., for 109 rupees, is clearly a re- 
ceipt for rent of the preceding year 1249 F. S., and thus the state- 
ments of the defendants regarding 100 rupees and 75 rupees are 
clearly disproved. There is, however, one receipt for 50 rupees, 
dated 24th Jeit 1250 F. S., and for which, the plaintiff dis- 
allowing it, the defendiints have not received credit, but which 
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is attested by witnesses. Deducting this latter sum, the sudder 
aineeii gave the plaintitf a decree for rupees 

The grounds of appeal are for the most part a repetition of those 
on which the defence rested, viz. as to the defendants’ having 
nothing to do with the plaintifi*, they having taken the kutkina 
from Mahomed Hosscin, to whom the rent was paid. They, how- 
ever, plead that the letter of remission has been proved, but admit 
tliat the receipt of 100 rupees, dated 7th Maug, was for rent of 
1249 F. S. ; and they also further urge that, according to their 
calculation, out of the yearly jiimma of 650 rupees, the sum of 
rupees 590-2-3 having been discharged, there remained only a 
balance of rupees 59-13-1*, thus making the decree against them 
by tlie sudder amcen’s calculation unjust. 

To this the plaintiff, as respondent, replies that, credit having 
been given in the plaint for the portion of the rent realized from 
tlie defendants’ kutkina lease for 1250 F. S., the suit has been 
laid to recover the balance ; and that Mahomed Ilossein, as tehsil- 
dar, had no authority to remit. Indeed, in proof of his bad faith, 
it may be mentioned that Mahomed Hossein having embezzled 
rupees 8,663-7, out of the revenue for 1250 F. S., he (respondent) 
sued him in the court of the principal sudder amcen, and though 
he only in that court got a decree for rupees 468-13-2, yet on 
appealing to the Sudder Court he recovered the whole of his 
demand. 

Judgment. 

I discover no ground whatever for disturbing the judgment of 
the sudder ameen. 11 is decision is therefore affirmed, and the 
appeal dismissed, costs b(*iiig chargeable to the appellants. 
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Present: W. St. QUINTIN, Esq., Additional Judge. 

The 7tii July 1848. 

No. 23 of 1847. 

Appeal agaimt a decree passed by Moulvee Mahomed Ibrahim^ 
(Jfficiating Principal Sudder Ameen^ on the 22d September 1847* 

LalaMungul Singh, Lala Rohee Singh, Lala Kashee Ram, and Lala 
Teekuin Lai, (Defendants,) Appellants, 

, versus 

Oodim Lai and Doodraj Singh, (Plaintiffs,) Respondents. 

This suit was institued on the 4th February 1846, to recover 
the sum of rupees 1,125-13-16, being the amount, principal and 
interest, due on account of the income of a farm of 8 annas in 
moiizah Doulutpoor, from Assar 1245 up to 1248 F. 

The plaint sets forth that this farm was taken jointly between 
the plaintiff, Oodun Lai, and the defendant, Teekum Lai, in tlie 
name of his son, Jankec Ram, from the proprietor, Meer Ahmed 
Hossein ; that Oodun Lai subsequently admitted the plaintiff, Dood- 
raj Singh, to a third share in his half share of the farm; that the lease 
was from 1243 up to 1248 F., and the potlah, dated 20th Kartick 
1238 F. ; that up to Jeit 1245 these parties occupied accordingly, 
when the estate was put up for sale as the property of Meer 
Ahmed Hossein, in execution of a decree had against him ; tliat on 
this occasion the objections urged by Oodun Lai and Teekum Lai 
were recognized by the officiating principal sudder ameen on the 
12th August 1837 ; that prior to the enquiry into these objections 
the village was sold at the collector’s, on the 2nd August 1^7 y and 
purchased by one Beharee Lai, who again sold it to Mungul Sing, 
Rohee Singh and Kashee Ram (defendants); that Teekum Lai, to 
injure the plaintiffs, and in collusion with these purchasers, entered 
into a deed of partnership with them for 4 annas, and thus ousted 
the plaintiffs from their farm ; that Oodun Lai presented a miscel- 
laneous petition to have their occupancy upheld, when he was 
referred to a regular suit ; and in an action for possession and mesne 
profits accruing from 1245 up to 1247? a decreeVas passed in their 
favor for possession, and they were referred to a separate regular 
suit for the mesne prt)fits : hence the present suit. 

The defendants, in reply, admit the plaintiffs’ claim to a half share 
in these mesne profits, and plead that the jummabundee of the 
plaintiffs is quite incorrect; that after deducting rents due and 
village expcnces, a balance of 526 rupees, 2 annas, 9 pie appears in 
their favor ; and as they were about to institute a suit against the 
plaintiffs to recover this sum, they were anticipated by the present 
action. 
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The officiating principal sudder amcen decides that the merits of 
this case rest on the correctness of the jummabiindees produced 
by both parties ; that the accounts of both for 1245 nearly tally; 
that in the former case the defendants raised no exceptions to tile 
valuation of mesne profits made by the plaintiffs for 1246 and 1247 
F. ; that the witnesses produced by the plaintiffs identify the 
correctness of the valuation for 1246 and 1247^ and also for 1248; 
that the correctness of the plaintiffs’ juinmabundee is proved by 
tlie copy of a petition of Iinut Decal Singh, the brother of Teekimi 
Lai ; that as the amount of wasilaut was not fixed, interest cannot 
be decreed : a decree is therefore passed in favor of the plaintiffs 
for the principal claimed and costs accordingly, with interest from 
the date of the decree up to realization of the amount. 

Against this decree the defendants appeal, but raise no new 
points. 

Judgment. 

I see no reason to distrust this decree. The rent due to the 
appellants has been deducted from the amount claimed by the 
respondents as wasilaut, and the reasons given by the principal 
sudder amcen for the award are just and fully borne out on the 
records of the case. I therefore uphold this decree, and dismiss 
the appeal, with costs, without issuing notice for the attendance of 
the respondents. 

The 7tii July 1848. 

No. 24 of 1847. 

Appeal against a decree passed by Moulvee Mahomed Ibrahim^ 
Officiating Principal Sudder Ameen^ on the 22d September ] 847- 

Lala Mungul Singh, Lala Rohee Singh, Lala Kashee Ram, and Lala 
Teekum Lai, (Plaintiffs,) Appellants, 
versus 

Oodun Lai and Doodraj Singh, (Defendants,) Respondents. 

This suit was instituted on the 19th March 1846, to recover the 
sum of Company's rupees 684-15-2, being the amount, principal and 
interest, due on account of rent for a farm of 8 annas in mouzah 
Doulutpoor from 1245 to 1249, after deducting the. amount col- 
lected and received in cash. 

The plaintiffs here are the defendants in the preceding case, and 
set forth their claim as given in their defence. 

The principal sudder amecn, for the reasons given in the preced- 
ing case, decides against the plaintiffs, who in appeal urge no new 
point. 

Judgment. 

For the reasons given in the former case, I uphold this decree, 
and dismiss the appeal with costs. 
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The 11th July 1848-. 

No. 10 of 1847. 

Appeal against a decree passed by Moulvee Syud Mahomed Fureed- 

ooddcen^ Moonsiff of Aurungabad^ on the 20th November 1846. 

Moost. Buhoreeah Noranee Kooner, Rcedhoo Singh, Nanhoo Singh, 
Nehal Singh, and Sunker Singli, (Plaintiffs,) Appellants, 

versus 

Rajah Heitnarain Singh, (Defendant,) Respondent. 

This suit was instituted on 21st August 1845, to recover 
possession of 12 beegahs, 10 biswas of land, out of 25 bcegahs, called 
pokra Malha, in the village of Kassimpoor, and to set aside a deci- 
sion of the auperintcndaiit of survey, dated 12th October 1844. 
Suit valued at 150 rupees. 

The plaint is that the villages of Kassimpoor and Budurpoor 
were formerly the pro|)erty of Baboo Jeynath Singh, and were sold 
in 121 1 F. to Mitterjeet Singh and Lalla Poknarain Singh, and divid- 
ed by the collector; that the ameeii included the whole of this 
pokra in the village of Kassimpoor; that Kassimpoor was subse- 
quently purchased by the plaintiffs, and in 1260F. the defendant's 
omlah succeeded in getting half the pokra included in tJic village 
of Budurpoor; that the survey deputy collector, without giving 
notice to the plaintiffs, took the dei)ositions of the village autho- 
rities and cultivators, and ruled half the pokra to Kassimpoor and 
half to Budurpoor; that the plaintiffs were prevented from appeal- 
ing by circumstances over which they had no control ; that they 
did eventually petition the superintendaiit of survey, who rejected 
their petition on the plea that they had allowed the period for 
appeal to expire ; that as the whole pokra belongs to Kassimpoor, 
this action is brought to recover possession. 

The defendant, in reply, pleads that he is the proprietor of 14 J 
annas of Budurpoor, and the plaintiffs ought therefore to have 
made the other partners and the Government parties to this suit, 
that half the pokra belongs to Budurpoor,^ and the claim of the 
plaintiffs is not tenable. 

The moonsiff decides that the deputy collector’s* decision allot- 
ting this pokra in equal shares to tliese parties, is good and valid, 
and cannot be disturbed ; and that the khusrtih produced from the 
collector’s office and drawn out at the time the villages were divid- 
ed, is neither signed by the ameen, the proprietors, nor the collec- 
tor, nor is it dated. The claim is therefore dismissed. 

In appeal, the plaintiffs declare the khusrah to be valid, since 
it was on this document that the villages were divided. 
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JrDCMKNT, 

I do not at all aiyrec with the moonsiff in his finding in this case. 
If the division of these estates was not formed on the khusrah pro- 
duced from the collector's office, on what khiisrah was it founded ? 
On the 27th April the respondent was called upon to produce the 
genuine khusrah to shew that half of this pokra was allotted to 
Budurpoor ; the respondent has failed to do this. I therefore re- 
cognize the validity of the khusrah sent by the collector on the 
requisition of the inoonsifT, and which allots the whole of this pokra 
to the appellant’s village Kassimpoor, and pass a decree for the ap- 
pellant with all costs. 

The 15tii July 1848. 

No. 2G of 184/. 

Appeal apaimt a decree passed by Moulvee Mahomed Ibrahim j 
Officiaiiny Principal Sadder Aineen of Behar, on the 2Sth Sep- 
tember 1847. 

Syud Sliah Ullee and Syud Ahmed Hosein, (Plaintiffs,) Appellants, 

t)ersus 

Moost. Sadutoonnissa alias Begma Jan, Moosafir Alice, Mcer 
Ooniyd Alice, Moost. Luteefun alias Khedun, and Moost. 
Hyatun, (Defendants,) Respondents. 

This suit was instituted on the the 1st May 1844, to establish 
a right of pre-emption, and set aside a deed of sale, dated 1st 
April 1844, for 5 annas, 4 dams, 8^ cowrees of mouzah Mohee- 
ooddeenpoor Gillance, and 10 annas, 8 dams of mouzah Koosmun 
Myee and four keeta plaster houses, situated in one of the divi- 
sions of the city of Behar. Suit valued at rupees 1,327-0-9. 

1"hc plaint sets forth that Mahomed Bakur, the uncle of the 
plaintiffs, executed this deed of sale in favor of his daughter, 
Moost. Sadutoonnissa, the defendant ; that the plaintiffs are co- 
sharers in the estates, which were settled as one lot ; that the 
houses are close to the residence of the plaintiffs ; that Mahomed 
Bakur alienated this property to injure the plaintiffs, his rightful 
heirs ; that this deed of sale for 2,000 rupees was presented for 
registry on the 0th April 1844, and on the 15tli Bysack tlie 
plaintiffs became cognizant of the transaction, and' immediately 
went through the required process, and claimed a right of pre- 
emption ; that the defendants would neither accept the cash sent 
nor comply with the plaintiffs’ requisition that the deed of sale 
should be executed in their favor; hence this action. On the 20th 
November 1844, the plaintiffs enter a supplementary plaint, stat- 
ing that through fear that the claim of the plaintiffs should be 
established, Moost. Sadutoonnissa had sold the share of mouzah 
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Gillanee to Meer Oomyd Ally and Meer Moosafir Ally, under 
deeds of sale executed in the names of their wives, Moostn. 
Luteefun and Hyatun. 

Sadutooiiissa, in reply, pleads : first, that she alone is the heiress 
of Mahomed Bakur her deceased father; secondly, that to esta- 
blish a claim of pre-emption, the law requires that the prelimi- 
nary steps to establish this right, should be complied with immedi- 
ately on the information of the sale reaching the claimant, and in 
this instance, on the plaintiffs^ own showing, they became privy to 
the sale on the 6th April, and did not fulfil the requirements of 
the law till the 15th By sack, corresponding with the 18th April ; 
thirdly, that the sale in this instance was not a ready money trans- 
action, but a barter for the marriage portion of the defendants^ 
mother, that there are other partners in the estate who do not 
advance claims of pre-emption. 

The defendants, Syud Oomyd Alice and Syud Moosafir Alice, in 
reply, plead that the}^ are neither sellers nor buyers ; and that the 
action against them is untenable. 

Moostn. Luteefun and Hyatun, defendants, in reply, plead in 
support of the allegations of Moost. Sadutoonnissa, and add that 
they purchased Moost. Sadutoonnissa's share in mouzah Gillanee, 
for 1,600 rupees; and that the plaintiffs should have claimed a right 
of pre-emption on the re-sale. 

The principal sudder ameen decides that the sale is a mere 
nominal one between father and daughter, and a trifiing sum named 
as the price of valuable property ; that the claim of pre-emption is 
not good in this case according to a precedent of the Sudder, dated 
] 1th December 1837^ and in which a fiitwa is given, which supports 
the futwa of this court^s law officer, and that declares that the 
plaintifiV claim for pre-emption is untenable ; that besides this, the 
requirements of the law to make a claim of this nature valid were 
not complied with ; the plaint is therefore dismissed. 

Against this decree the plaintiffs institute this appeal, dn grounds 
similar to those set forth in the plaint, with the addition of a 
lengthy attempt to gainsay the reasoning of the principal sudder 
ameen. 

Judgment. 

The vendor ^nd vendee in this instance being father and daugh- 
ter, and the palpably inadequate sum for which this property was 
bartered, as shown more especially in the al^^ged re-sale of an 
insignificant portion of it for rs. 1,600, affords the strongest pre- 
sumptive evidence that the transaction was a bye^mamlah^ or bye^ 
tuljeea, or mere nominal sale, and not a bond sale ; and as 
such sales are not valid in law, this claim for a right of pre- 
emption falls to the ground. Besides this, the precedent of the 
Sudder produced by the respondents, and the futwa of the law 
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officer of this district^ fully warrant the principal sudder anieen in 
dismissing this claim^ and this court in confirming the award. 1 
therefore dismiss the appeal^ with costs, without causing the attend- 
ance of the respondents. 

The 20th July 1848. 

No. 17 of 1847. 

Appeal against a decree passed by Moulvee Syud Mahomed Ibra- 
him Khan, Acting Principal Sudder Ameen of Gya^ on the 2^d 
July 1847. 

Chukowree Lai, agent of Oomut-ool-Hossein Begum, Moost. 
Tukeeah Begum, Ulunioonnissa Begum, the daughters, and 
Moost. Mohuiudec Begum, the grand daughter, the heirs of 
NuwabSyud Akber Alice Khan, deceased, ^ Plaintiffs,) Appellants, 

versus 

Diiripnath Singh, Anunt Singh, Bishundharee Singh, Futeh 
Nuraiii Singh, Purshad Singh, Hurdeeal Singh, and Soobururi 
Singh, (Defendants,) Respondents. 

This suit was instituted on the 18th February 1845, to obtain 
possession in the altumgah village of Koormeepoor, valued at 
1,620 rupees, being eighteen times its income, and to recover 
mesne profits, valued at 1080 rupees, accruing between the month 
of Phalgoon 1240 F. and the 27th Maugh 1252 F. The whole 
suit with interest valued iit 2,880 rupees. 

The plaint sets forth that this estate was given in farm by Syud 
Akber Ally to Surubjeet Singh, the ancestor of the defendants, on 
a lease for his life; that during the life-time of Surubjeet, the rent 
was regularly paid, and subsequently up to 1240 F. the defend- 
ants, the heirs of Surubjeet, have paid the rent ; that as the plain- 
tiffs have resided for a length of time in Calcutta and other 
cities, they have had no opportunity of cancelling their lease since 
the death of Surubjeet : this action is brought for that purpose, 
and to recover possession. 

The defendants, in reply, claim to hold as perpetual mokururee- 
dars, under a deed, dated 11th Zehij 1169, and plead that Surub- 
jeet died in 1?37, and consequently this action is barred by the 
statute of limitations ; that the rights and interests of the defendant, 
Anunt Sing, in this^niokururee were put up for sale in satisfaction 
of a decree, when no objections were urged on the part of the 
plaintiffs. 

In their rejoinder the plaintiffs plead that Surubjeet died in 
1240, and the suit is therefore cognizable ; and that a deed of 
agreemeht, dated 6th April 1823, entered into by Surubjeet proves 
that he only had a life interest in his farm. 
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The cazee, whose seal is attached to this ikrarnameh, petitions 
the court, declaring the deed to be a' forgery. 

The principal sudder ameen decides that between farmer and 
tenant a pottah and kuboolecut are required ; and tlie plaintiffs in 
this case have no kubooleeut to shew — their claims rest solely on 
the validity of the ikrarnameh ; that the stampt paper, on which this 
deed was written at Benares, was purchased at Behar ; that the 
cazee^s seal was attached to the document one year after its 
date, and the authenticity of the sealing is denied by the cazee, the 
deed is therefore not trustworthy ; that to the sunnud produced by 
the defendants is attached the seal of Heydaet Ullee, and the deed 
confers an hereditary mokururee title on the ancestors of the de- 
fendants ; that two of the plaintiffs^ witnesses depose to the ex- 
istence of this mokururee deed : the plaint is therefore dismissed 
with costs. 

Against this decree the plaintiffs appeal, in which they attempt 
to prove that the mokururee sunud is a fictitious one. 

Judgment. 

The points to be decided in this case are, first, whether the action 
was brought within the statute of limitations ; second, and whether 
Surubjeet Singh held a life or a perpetual interest in this estate. 
The witnesses for the defence depose that Surubjeet died in 1237 ; 
and as I am inclined to believe them, and the suit was not instituted 
till 1252, this action is barred by the law of limitations. Again as 
regards the second point, I quite agree with the principal sudder 
ameen in rejecting this claim, the only document to prove that 
Surubjeet held only a life interest in this estate is the ikrarnameh, 
which is not trustworthy. Besides, it is impossible to believe the 
allegation of the appellants, that they only heard of Suriibjeet^s 
death in 1245, seven years, according to their own shewing after 
it occurred, although their agents were residing next door in charge 
of other portions of the appellants^ estates ; and it is still more im- 
probable, if there was any truth in their claim to set aside this 
holding, that they should have refrained from instituting this suit 
till 1252 F. For these reasons I uphold this decree, with all costs 
on the appellants. 

The 21st July 1848/ 

No. 43 of 1847. 

Appeal against a decree passed by Syud Tvftizzul Hoseiny Sudder 
Ameeuy on the 26/A May 1847. 

Gopaul Pearee and Ramchurn Lai, (Defendants,) Appellants, 

versus 

Buhoree Bhya, (Plaintiff,) Respondent. 

This suit was instituted on the 6th February 1846, to recover 
the sum of 686-14-4, being the amount, principal and interest, due 
on a summary decree dated 6th December 1844. 
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The plaint sets forth that the rights and interests of the plain- 
tiff in the village of Bubhun Poorah Khoord were leased to the 
defendant; Gopaul Pearee, at an annual rent of 900, on the security 
of the other defendant, Ramchurn Lai, the lease to extend from 
1248 to 1252 F. ; that the rents were duly paid up to 1250 F., 
and in 1251, the defendants having fallen into arrears, a summary 
action M'as brought and a decree obtained ; that since real property 
cannot be sold in satisfaction of a summary decree, this action is 
brought to recover the amount awarded. 

The defendants, in reply, plead that this action is contrary to 
law, and that they have paid all rents due and hold receipts. 

The sudtler ameen decides that from the precedents produced 
from the sudder ameen and principal sudder ameen^s court, it ap- 
pears that a suit of this nature is cognizable ; and since the defen- 
dants do not produce their receipts, a decree is passed in favor of 
the plaintiffs. 

Against this decree the defendants institute an appeal, in which 
they plead that their agent was prevented from producing their 
receipts, and request to be allowed to enter them and have the 
case re-investigated. 

Judgment. 

It was superfluous to call on the appellants to produce their 
receipts, since this claim is established by a judicial award already 
passed, and the sudder ameen is quite right in decreeing issue of 
that award upon the appellants. Taking case No. 189 of 1841, 
at page 415, of No. 10, of the Decisions of the Sudder Dewanny 
Adawlut for November 1845, as a precedent to shew that an action 
of this nature will lie, I confirm this decree, and reject the appeal, 
with costs, without issuing notice for the appearance of the 
respondents. 

The 22d July 1848. 

No. 44 of 1847. 

Appeal against a decree passed by Syud Tufazzul Hosein^ Sudder 

Ameen oj Behar^ on the 1847. 

Junglee.Ram, (Defendant,) Appellant, 

' versus 

c 

Shewdyal Sahoo and Sewah Sahoo, (Plaintiffs,) Respondents. 

This suit was instituted on the 21st May 1845, to recover the 
sum of rupees 391-3-9, due on an account current. 

The plaint sets forth that the sum of 213 Sicca rupees, 4 annas, 
was due to the plaintiffs from the late Rajah Mitterjeet Singh, for 
goods supplied ; that the rajah included the plaintiffs^ names and 
dues with other creditors in an order on the defendant, the rajah^s 
treasurer, for 10,000 rupees ; that the order was dated 24th Assar 
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1246^ on which date the defendant transferred this item from 
the rajah^s account to the credit of the plaintiff’s account, which 
has not been settled : hence this action. 

The defendant, in reply, denies this order for payment, and pleads 
that if the claim was just the item u^ould have been identified by 
the signature of the defendant ; that this item never was entered 
in his separate account with the plaintiffs ; that the accounts 
between the plaintiffs and the defendant were settled by chittah, 
which contains no memorandum of this item. 

The sudder ameen decides that the evidences, oral and docu- 
mentary, fully prove the claim of the plaintiffs, as also does the 
result of the investigation of the ameen appointed to inspect the 
account books of the parties ; and that on inspection by the court 
of the plaintiffs’ khata buhee for 1246 F., the claim is established ; 
a decree is therefore passed in their favor. 

Against this decree the defendant appeals on the pica that the 
sudder ameen ought to have called for the plaintiff's’ daily account 
for 1246 F., and in that this item would not be found. 

Judgment. 

Since the merits of this claim have been fully investigated by 
the appointment of an ameen in the regular form, and the investi- 
gation shews the claim to be a just one, and this is confirmed by the 
sudder ameen’s own inspection of the account book for 1246 F., I 
can see no reason for further enquiry, and therefore confirm the 
decree, and dismiss the appeal, with costs, without issuing notice 
for the attendance of the respondents. 

The 25th July 1848. 

No. 45 of 1847. 

Appeal against a decree passed by Syud Tafuzzul Hosein^ Sudder 
Ameen of BehaVy on the 23d July 1 847- 

Kutohul Sing, (Defendant,) Appellant, 
versus 

Goshyeen Gunput Pooree, (Plaintiff,) Respondent. 

This suit was instituted on the 11th September 1846, to recover 
the sum of 615-1 1-1, being the amount, principal and interest, due 
on a putwarce’s account for cultivation in ttte village of Jogah 
Chuk for 1252 F., and to set aside a decree bf the revenue 
authorities. * 

The plaint sets forth that this and other villages were leased out 
to the plaintiffs by the proprietors on a lease from 1252 F. up to 
1262 ; that the deed of lease was drawn out in the names of 
Girdharee Muhto and Meelun Raoot, dependants of the plaintiff; 
that the defendant is a kashtkar kudeem, or an old cultivator, in 
this village, and cultivated in 1252, and only paid 12 rupees of his 
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rent; that a distraint was taken out a^^ainst the defendant for the 
balance due from him according to the village accounts, and the 
sequestration was removed in a summary decree by the revenue 
authorities ; that the objections then urged by the defendant that 
Meelun Raoot and Girdharee Muhto were the fanners, was 
groundless. 

The defendant, in reply, denies having cultivated in this village in 
1252; that the pottah in which his property was sequestrated, was 
in the name of Meelun Raoot and Girdharee Muhto; and that 
Durgahee Lai, who has drawn up this account, is not the village 
putwaree. 

The sudder ameen decides that the decree passed by the revenue 
authorities was an exparte one, and proofs were not taken from the 
plaintiff, and no investigation was made ; that the gomashta, the 
putwaree, and the residents of the village depose to the cultivation 
of the defendant ; that there does not appear to be any valid 
objection to the amount of the demand : a decree is therefore 
passed in favor of the plaintiff. 

Against this decree the defendant appeals on the pleas set forth 
in his first reply. 

Judgment. 

I agree with the sudder ameen in considering the summary 
decree of the revenue authorities withdrawing this sequestration, to 
have been passed without sufficient consideration, and therefore 
not to be binding. It is proved that the appellant is an old culti- 
vator in this village, and that he did cultivate in 1252 F. ; and as 
the account against him appears to be fair and proper, there can 
be no reason to disturb this decree, which is hereby upheld, and 
the appeal dismissed, with costs, without issuing notice for the 
attendance of the respondent. 

The 27th July 1848. 

No. 41 of 1847. 

Appeal against a decree passed by Syud Tufuzzul Hosein, Sudder 
Ameen of Behar^ dated *I6th June 1847. 

Baboo Deeanut Roy and Baboo Jykurun Lai, (Plaintiffs,) 
Appellants, 

versus 

Sheikh Hydur Buksh and Roy Joogul Keshwur, (Defendants,) 

Respondents. 

This suit was instituted on the 1 2th June 1845, to establish a 
right to a water-course and embankment, flowing from Nuddee 
Tatee, appertaining to the village of Buleeharee. Suit valued at 
600 Company's rupees* 



ZILLAII BEHAR. 


157 


The plaint sets forth that this water-course from time immemo- 
rial has been the means of watering the lands appertaining to the 
plaintiflFs^ village of Buleeharee ; that another water-course from 
Nuddee Tatee supplies water to the defendants’ village of 
Mohsinabad Korawan ; that the mouth of the defendants’ pyne 
was stopped up, when the defendants opened it out and supplied 
themselves with water ; that in 1251 F. the plaintiffs were 
inehding their pyne when they were hindered by the defendants, 
who charged them before the criminal court with opening a new 
water-course ; that the charge was dismissed by the magistrate, 
and this order was subsequently reversed in appeal before the 
sessions judge, who referred either party who might be aggrieved 
to a regular action in the civil court; that this order is an injury 
to the plaintiffs, hence the present action ; that the maps of the 
professional survey shew the existence of an ancient water-course 
on the plaintiffs’ estate. 

The defendants, in reply, deny the existence of this alleged pyne 
on the plaintiffs’ estate, and plead that the plaintiffs were open- 
ing out a new water-course, which gave rise to the complaint to 
the magistrate ; that the plaint does not state on what land this 
claimed water-course and bank are situated, nor where they com- 
mence, nor where they end ; that the plaintiffs are supplied with 
water from the reservoir of Meer Chuk, and that is the pyne 
exhibited in their map. 

The sudder ameen decides that, from the maps produced by 
both parties and the discrepancy in the evidence of the phiintiffs’ 
witnesses, no trace of this alleged pyne is to be found, further 
than in the survey map it is mentioned that a pyne for the Tatee 
Nuddee is situated on the southern side of the plaintiffs’ village, 
but no mention is made as to where it flows, or whence it springs ; 
that the map of the defendants shews that where the plaintiffs 
allege the mouth of the pyne to be (which they were opening 
out,) in the middle of the reservoir of the defendants’ village, and 
quite a new pyne ; that if there is truth in the existence of a 
pyne at this spot, and the defendants have dispossessed the 
plaintiffs, they, without doubt, would sue for possession. The 
plaint is therefore dismissed. ’ • 

In appeal> the plaintiffs plead that the existrtice of this pyne is 
recorded in the survey map, and it is not usuM to record the 
extent of a water-course ; that the sudder ameen ought either to 
have gone himself or sent some trustworthy Individual to conduct 
a local investigation. 

Judgment. 

The simple question to be decided in this case is whether or no 
a pyne from Tatee Nuddee to the village of Buleeharee exists or 
not. It is certainly marked in the appellants’ map of Buleeha- 
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ree ; and if the sadder aineeii was not satisfied as to the correct- 
ness of this map of the professional survey, he ought to have 
visited the village, and tested the point by an inspection ; and 
until this is done, the investigation is incomplete. I therefore 
reverse this decree, and return the case for re-investigation, with 
reference to the above remark. The usual order will issue for a 
refund of the stamp value to the appellants. 

Tjie 28tii July 1848. 

No. 46 of 1847. 

Appeal against a decree passed by Syed Tufuzzul llosein^ Sadder 
Ameen of Bthar^ on the 21a/ July 1847- 
Oodwunt Singh, Dowlut Singh, Brij Lai Singh, and Lutchmun 
Singh, (Defendants,) Appellants, in the suit of Dhuttoo Singh 
and Chutturdharee Singh, (Plaintifts,) Respondents, 

versus 

The Appellants and Lochun Singh, Sudhoo Singh, Puiyag Singh, 
Bhoop Singh, Gumbheer Singh, Gungoo Singh, Miihesh Singh, 
Thukoree Singh, and Bhurut Singh, (Defendants,) 

This suit was instituted on the 11th July 1846, to recover pos- 
session in two shares out of three shares in 40 becgalis of land 
out of 150 beegahs of cultivation in the village of Unjoonar, ex- 
cluding the third share of their own brother, Boolakce Singh ; and 
to recover the sum of rs. 188-14-2, as the cultivator's share for 1253 
F., by setting aside the decisions of the criminal authorities pass- 
ed in an Act IV. case. Suit valued at 488-14-2. 

The plaint sets forth that Kotohul Singh, the plaintiffs^ grand- 
father, died, leaving four sons, viz. Jograj Singh, Moheeput Singh, 
Oodwunt Singh, and Assa Singh, who in 1228 F. divided their an- 
ccstrel domains in this way — the farm and cultivation of Unjoo- 
iiar was allotted to Moheeput Singh, the father of the plaintiffs ; 
the cultivation of Khyrah was allotted to Jograj Singh, wliilst the 
cultivation in Bulooah fell to the share of Oodwunt Singh, and the 
cultivation of Kudhiir to AssaSiugh ; — that according to this division 
each party occupied ; that Sudhoo Singh and Puryiig, the sons of 
Jograj Singh^SfSecond wife, denied the division and instituted a 
complaint under Act IV., and on the 18th March 1846, the com- 
plaint was dismissed;, that the defendants dispossessed the plaintiffs 
of 35 beegahs of their cultivation in Unjoonar on the 5th Bhadoo 
1252 ; that the plaintiffs and their brother, Boolakee Singh, com- 
plsdned under Act IV., and after the institution of their complaint 
they were ousted from 5 beegahs more ; that the magistrate dis- 
missed their complaint, and this award was upheld in appeal 
before the sessions court : hence the present suit. 
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The defendants, Oodwunt Singli, Dowliit Singh, Brij Lai Singli, 
and Lutchimin Singh, in reply, plead that, after the death of Koto- 
hiiJ Singh, in 1228 F., 150 beegahs of cultivation in Unjoonar was 
divided into four ccjiial shares ; that 27 beegahs, 10 biswas was their 
right of cultivation ; that the present claim for the whole land is 
groundless; that the plaintiffs under Act IV. claimed 35 beegahs, 
and they now allege that they were subsequently dispossessed of 
5 beegahs — the two claims therefore in one suit is irregular ; that 
in the Act IV. case they offered the wager of law to Boolakee 
Singh, and their case was dismissed as not proved ; that Boolakee 
Singh is no party to this suit. ^ 

Sudhoo Singh,*in his rqjly, admits the claim of the plaintiffs, and 
pleads that he has no concern in the matter at issue. 

The other defendants allow their case to go by default. 

The sudder ameen decides that the objections set up by the 
defendants against this claim, are not trustworthy, because it is 
proved that tlie plaintiffs^ father had no cultivation in any of the 
other villages where the defendants and their brothers held a 
right of cultivation ; that the defendants’ witnesses give discrepant 
evidence, whereas the plaintiffs’ witnesses fully prove their claim ; 
that the heir at law of Oodwunt Singh in the Act IV. case, ami 
Sudhoo Singh in the present suit, .admit the riglit of the plaintiffs; 
that in the Act IV. case Oodwunt Singh himself admitted that the 
oath of Boolakee Singh was not emergent since his brothers would 
urge objections : the Act IV. decision is tlu'refore reversed, and a 
decree given in favor of the plaintiffs against the defendants who 
plead to the suit, who will give possession of 35 beegahs, 10 bis- 
was to the |)laintiffs, Jind pay 100 rupees, which appear to be the 
equitable value of mesne profits. 

In appeal the defendants urge that the plaintiffs did not produce 
.any iukseemiumtehy that the sudder ameen ought to have pointed 
out on what points the evidence of their Avitnesses was discrepant. 

J IT DOME NT. 

I see no reason to disturb this decree. Here we h.ave four dis- 
tinct and separate plots of cultivation descending to these parties 
from their common ancestor, Kotohul Sing.» Now the appellants 
do not preten J to say that the respondents luavc any right or interest 
in three of these plots, nor do the respondents claim any right in 
them ; — this affords strong presumptive evidence that this fourth 
plot descended to the respondents from their father, Moheeput 
Singh, and that the division of the anccstrel property, as alleged by 
the respondents, was bond fide. Boolakee Singh, the brother of the 
respondents, appears to have sacrificed his right and interest in 
the cultivtation of Unjoonar in the Act IV. case ; but his act is in 
no way binding on the respondents. The sudder ameen’s reason- 
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in^ is fully borne out on the record of the case. I therefore uphold 
the decree, and dismiss the appeal, with costs, without issuing 
notice for the appearance of the respondents. 

The 28th July 1848. 

No. 47 of 1847. 

Appeal against a decree passed by Syed Tufuzzul Hosein^ Sadder 
Ameen of Behar^ on the 29th July 1847. 

Biinsee Lai, (Defendant,)# Appellant, in the suit of Durshun 
Singh and Purshun Singh, (Plaintiffs,) Respondents, 
versus 

Bunsee Lai, Lutchmun Lai, and Mohun Lai, Defendants. 

This suit was instituted on the 23d July 1845, to recover the 
sum of rupees 612-9-16, being the amount, principal and interest, 
due on an instalment bond, dated 4th Jeit 181)6 Sumbut. 

The plaint sets forth that a debt of Sicca rupees .595-12-1 was 
due from Peearee Lai to the plaintiffs^ father ; that on the demise 
of Peearee Lai, the defendants Lutchmun Lai and Mohun Lai, 
for themselves and as the guardians of Bunsee Lai, a minor, the 
sons and heirs of Peearee Lai, acknowledged the debt and entered 
into this instalment bond; that 141 rupees have been subsequently 
pjiid, and this suit is brought to recover the balance. 

Mohun Lai, one of the defendants, in his reply, pleads that 
Bunsee Lai has nothing to do with tliis claim, as he did not suc- 
ceed to any of the effects of Peearee Lai ; that 297-12-2J is due 
from himself to the plaintiffs, out of which 141 rupees have been 
paid, and he is now ready to pay the balance of his portion of the 
liability. 

Bunsee Lai, in reply, pleads in objection his minority and liis 
non-succession to any ancestrel property ; and that his brothers 
arc the responsible party. 

The defendant, Lutchmun Lai, allows the suit to go by default. 

The sudder ameen decides that the defendants admit the claim 
of the plaintiffs, and .it is proved on evidence, that Bunsee Lai 
did succeed to ailcestrel property ; and as it is reccjrded on the 
back of the instalment bond, that 141 rupees were paid through 
Mohun Lai, a decree is passed, holding Mohun Lai responsible 
for half the debt mihus the 141 rupees paid, and the other two 
defendants jointly answerable for the balance. 

Against this decree Bunsee Lai alone appeals, on the plea that 
the ancestrel houses in his possession were made over to him as 
a maintenance by his brothers, Mohun Lai and Lutchmun Lai ; 
and that he ought to be exempted from ail responsibility. 
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Judgment. 

Tlie simple question to be decided in this appeal, is, whether 
or no the appellant is responsible for this debt ; he is the joint 
heir to Peearee Lai with the other two defendants ; and the allega- 
tion that the ancestrel property occupied by him was made over 
by his brothers for his maintenance, is worthy of no consideration. 
I agree with the sudder ameen that these heirs are jointly respon- 
sible for their father^s debt, and therefore uphold the decree, and 
dismiss the appeal, with costs, without issuing notice for the 
attendance of the respondents. 


The 29tu July 1848. 

No. 19 of 1847. 

Appeal apainst a decree passed hy Mr. E, DaCostay the then 
Additional Principal Sudder Ameeny on the hth April 1843. 

Dilleram Kuturyar Gyawal, (Defendant,) Appellant, 
versus 

Juguriiath Rae, (Plaintiff,) Respondent. 

The merits of this case are of a peculiar nature, and require to 
be detailed in an irregular way. A house belonging to the 
defendant, Dilleram, was rented by the plaintiff, Jugurnath ; Jind in 
consequence of the rent not being paid Dilleram brought his action, 
when Jugurnath objected to the demand on the plea that lie had 
been put to expence for repairs and the erection of out-houses. 
On the 26th January 1835, the moonsiff of Gya passed a decree in 
favor of Dilleram for the balance of rent, and referred Jugurnath 
to a separate suit to recover his outlay for repairs, &c. 

Dilleram instituted a second suit to recover a further balance of 
rent and to oust Jugurnath. On the 9th August 1842, the inoon- 
siff of Gya passed an exparte decree in favor of Dilleram in full of 
his demand. This decree went up in^ appeal before Mr. DaC-osta. 
On the 17th January 1843, Jugurnath instituted a suit against 
Dilleram to recover 150 rupees, the value of his ou^ay in repairs, 
&c., which was also made over to Mr. DaCosta; both the appeal 
and the regular suit were decided by this officer on the same date. 
The decree appealed against was upheld in all its integrity, and in 
the regular suit a decree was passed, dismissing the claim of 
Jugurnath, and at the same time ruling that if Jugurnath chose 
to remain in the house in question, he must pay rent to Dilleram, 
or vacate it, and take away his umlah. Here we have conflicting 
orders. In the appeal case a final order is passed, ousting Jugur- 
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iiath ; and in the regular suit Jugurnatli is allowed the option to 
occupy as a tenant. Dillerain took out execution of the final decree, 
when Jugurnath produced Ins decree to shew that he had the 
option of staying in the house. However on the 30th January 
1847, tlie inoonsifT passed an order on the petition for execution; 
that an ameen should assess the rent and obtain an agreement to 
pay from Jugurnath, who should then be allowed to tenant the 
house. Dilleram appealed against this order to the judge. Mr. 
Forbes very justly remarked that the moonsiff ought to have made 
the discrepancy in the two decrees passed by the additional 
principal sadder ameen, a subject of reference to this court, instead 
of passing orders in the case. The moonsiff’s miscellaneous order 
was reversed, juid the option given to Dilleram under Construction 
No. 1048, to appeal within one month from the date of the judge’s 
order. From this order originated the present appeal, in wdiich 
Dilleram prays to have his decree to oust Jugurnath executed, and to 
cancel the option given subsequently to Jugurnath to tenant the 
house in question. 

Judgment. 

This decree must be amended, and the appellant is clearly 
entitled to have his decree against the respondent executed ; and 
the subsequent order giving the respondent the option of 
tenanting the house ill question, must be declared null and void. 
Ordered accordingly, and the appellant must pay his own expenecs. 


The 31sr July 1848. 

No. 50 of 1847. 

Appeal against a decree passed by Sped Tufuzzul Hosein^ Sudder 
Ameen of Behar^ dated July 1847- 
Baboo Kishun Singh, (Plaintiff,) Appellant, 

versus 

Eamsuhae Singh, Choolhun Lai, and Jugoo Lai, (Defendants,) 

Respondents. 

This suit was instituted on the 27th January 1847, to recover 
the sum of rupees 716-6-3, being the amoulit, principal and inter- 
est, due on a bond, dated 12th Assar 1252 F. 

The plaint sets forth that the defendants borrowed 600 rupees 
from the plaintiff, gave this bond, and will not pay the debt. 

The defendants, Jugoo Lai and Choolhun Lai, deny the claim 
and the validity of the bond, and Jugoo Lai offers the plaintiff 
the wager of law. 
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Ramsuhae allows the case to go by default. 

The suddcr ameen decides that the plaintiff, in support of his 
allegations, produces a proceeding of tlie criminal court to slicw 
that this bond was stolen from him with other property ; which 
is all very plausible, but since the witnesses for the prosecution 
are not trustworthy, and no mention of this theft was made in the 
plaintiff^s rejoinder, although the theft is said to have happened 
prior to the rejoinder, the claim is dismissed with costs. 

Against this decree the ])laintiff appeals on the plea that Ram- 
suhae, who was arrested for this theft, did not take any exception 
to tlie plaintiff’s list of stolen property, in which this bond was 
inserted ; and that the hotice of the way in which this bond was 
lost, was omitted from his rejoinder by an r)versiglit. 

Judgment. 

The proceedings of the criminal court, noticing tins alleged theft, 
are dated 23d March 1847, and is entered in this suit by the 
appellant on the 16th June following. The appellant's rejoinder 
is entered on the 8th of May, and no mention is made of the loss 
of this bond. This is all very suspicious. Besides this, the evidence 
goes to shew that the two respondents who plead to the suit arc 
village servants of the appellant ; and of the witnesses named to 
prove the bond, one is a servant of the appellant, another a dosad, 
and the third a cultivator. 

I therefore agree with the sudder ameen that the claim is not 
proved, and confirm the decree, dismissing the appeal, with costs, 
without issuing notice on the respondents. 

The 3l8T July 1848. 

No. 53 of 1847- 

Appeal agamst a decree passed by Syed Tufuzzul Hoseiriy Sudder 
Ameen of Behar^ dated 31.^/ August 1847- 

Musst. Nuseebun, (Defendant,) Appellant, 
versus , 

^ Roop Chund (Plaintiff,) Respondent. 

* • 

The merits of this suit are fully detailed at page 126 of the 
printed Decisions of tfiis district for August 1^347- 

The case was returned to the then sudder ameen, requiring him 
to award interest to the plaintiff according to the circular letter. 
No. 171^ dated 4th March 1836. 

This has been done by the present sudder ameen, and the defen- 
dant institutes an appeal on the pleas that no notice of the institu- 
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tioii of this suit was given ; that the bond is not valid ; that it is 
sealed by tiie cazee of another purgunnah ; and that the suit 
originates in einnity. 

Judgment. 

This suit was instituted on the 19th March 1845, and the appel- 
lant makes her hrst appearance in the case on the 2nd October 
1847, more than a month and a half after the case was returned 
to have the legal interest awarded to the respondent. 

The appellant is quite too late with her objections, and the 
decree must be upheld, and the appeal dismissed, with costs, witli- 
oiit issuing notice for the attendance of the respondent. 
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Present: W. S. ALflXANDElR^ Judge. 


Tub 3d July 1848. 

Case No. 243 of 1847- 

Appeal from the decision q/ Gunga Gobind 'Burbadhikareey former 
Moonsiff of Kishengunge, 

Ooree Lall^ (Plaintiff^) Appellant, 
versiis 

Brijbhookun Singh and another, (Defendants,) Respondents. 

Claim, on note of hand: instituted 1st May 1847, decided 6th 
September 1847. 

Plaintiff brought this action on a note of hand, bearing date the 
15th Phagoon 1254 F. S., executed by defendants after settling 
former accounts. The note was for rupees 300, being the amount 
of the adjusted balance due to plaintiff, and was made payable in 
two months. Defendants had discharged 25 rupees only within 
the stipulated period. Plaintiff accordingly sues for rupees 275 
principal, and rupees 7-8 interest thereon, altogether rupees 282-8. 

Defendants, in their answer, admit the execution of the note of 
hand, which was given on account of three former bonds and a 
cash transaction, but demur to the payment on two grounds ; Ist, 
the illegal rate of interest, amounting to two rupees per centum 
per mensem, charged by plaintiff on the former transactions, and 
included in the note of hand $ and 2ndly, the payment to Chundee 
Deen Pandy, the gomashtah of plaintiff, on the 15th Bysack 1254 
F. S., of rupees 225, for which they held his receipt. 

Plaintiff, in his replication, denies the <;harge of taking illegal 
interest, or of Chundee Deen Pandy being his gomashtah. 

The moonsiff dismissed the clmm under the provisions of Section 
9, Regulation^ XV. of 1793, it appearing from the evidence that 
illegal interest had been charged by plaintiff on fsrmer transac- 
tions and included in tjie note of hand. ' 

Against this decision an appeal has been preferred on general 
grounds, and a summons was issued for respondents to attend. 

Judgment. 

This was a note of hand given by respondent for a balance due 
to appellant on former transactions. It must therefore be viewed 
as a new obligation incurred by the respondents, unless there be 
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dear proof that, at the time of adjusting the balance, a greater degree 
of interest had been received^ or stipulated to be received, on that 
balance than is authorized by law. The evidence of respondents’ 
witnesses goes to shew that the plaintiff^ who is a braniin, sat 
dhurna at respondents’ door, and made a demand of two rupees 
monthly interest per centum — threatening to commit suicide 
unless the note of hand for 300 rupees was executed; that 
respondents, through fear of the consequences, agreed to give the 
note of hand ; but none of these persons were witnesses to the 
instrument. Nor were they present when the adjustment of 
accounts took place. On the part of appellant, the evidence to the 
execution of the note of hand is clear ; indeed, that point is admitted 
by respondents themselves. Moreover, none of the witnesses 
state that at the time of executing the document objections were 
brought forward by respondents, nor were any questions put to 
them by respondents to shew that they were unwilling parties to 
the transaction. There is no proof that Chundee Deen Pandy was 
the gomashtah of appellant. I am therefore of opinion that 
respondents, by executing the note of hand, have incurred a new 
obligation, which nothing but the strongest and clearest proof of 
the contravention of Section 9, Regulation XV. of 1793, would 
justify a court in declaring void, and, in the absence of that proof, 
reverse the decision of the lower court, and decree the full amount 
sought to be recovered, to appellant, with costs of both courts, 
with interest till date of payment. 

The 3d July 1848. 

, Case No. 280 of 1847- 

Appeal from the decision of Moulvee Furhut Alee^ Moonsiff of 

Soorufgurrah, 

Syud Reaz Alee, and after his decease, Syud Syud Mahomed, 
(Plaintiff,) Appellant, 

versus 

Muddun Singh, (Defendant,) Respondent. 

Claim on an instalment bond, bearing date 4tb April 1846 : 
instituted 16th July 1847, decided 1st December 1847. 

The plaint states that, ^ter an adjustment of accounts for rent 
from the Fusily year 1244 to 1246, a balance of Sicca rupees 24 
8 annas appeared against the defendant, who, being unable at the 
time to satisfy the same, executed an instalment bond, stipulating 
to repay the balance in three instalments. The defendant having 
failed in his obligation, plaintiff sues for the amount of the bond, 
and interest accruing thereon. 
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Defendant, in his answer, states that in the year 1247 F. S., 
he'^^pdged a complaint against plaintiff in the criminal court ; a 
summons was issued for his appearance, on which plaintiff sent 
for defendant and compromised the matter by granting him 
acquittances, which he had hitherto withheld for the rents paid to 
him, (plaintiff,) for the years on account of which he now alleges 
a balance to have been due and the instalment bond executed. 

The moonsiff dismissed tlie claim, because it was evident from 
the acquittances filed by defendant that no balance was due. 

In appeal from this decision, the appellant urges, among other 
grounds, that the putwarree had no authority to grant the acquit- 
tances. 

Judgment. 

This appellant should have pleaded the above issue in liis repli- 
cation. A plea not urged in the lower court, cannot be entered upon 
in appeal. It has been clearly shewn by respondent from the- 
accpiittances filed, that no rent was due from him from 1244 to 
1246, inclusive; it would be absurd, therefore, to suppose that a 
decree could be given on an instrument, in the absence of any suf- 
ficient consideration or reason why the contracting party entered 
into such an obligation. The decision of the lower court must be 
upheld. Order accordingly. 


The 61 ST July 1848. 

Case No. 35 of 1846. 

Appeal from the decision of Moulvee Mahomed Majid^ late Priuripal 
Sadder Ameen of Bhaugulpore. 

Thakoor Singh, (Defendant,) Appellant, 
versus 

Ilurdj^al Singh, (Plaintiff,) Respondent. 

AHaff Hossein and Girdharree Lall, Vakeels of Appellant. 

Zukeeooddeen Ahmed and Muddun Mohun Takoor^ V ^keels of 
Respondent. 

Claim, possession of land : instituted 24th February 1845, 
decided 21st July 1846. . ^ 

This appeal was before heard by this court, and the particulars 
of the case were given at page 55 of the Decisions for August 1847, 
as follows : Plaintiff brought this suit apinst defendant to obtain 
possession of one anna share of mouzah Kutha, pergunnah Moolkee, 
with its original villages and dependencies, together with mesne 
profits from the Fuslee year 1246 to 1252. Suit laid at Company’s 
rupees 2,822-2-9. 

The plaint sets forth that, on the 21st July 1838, a sale of the 
4 anna share of the aforementioned estate for arrears of public 
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revenue was effected by tlie collector of Monghyr; that one Debee 
Purshaud and the defendant Thakoor Singh became the jofht 
purchasers ; that on the same day the said defendant transferred 
to plaintiff a one anna share out of the two annas — the moiety 
acquired by defendant on the aforementioned purchase. 

That defendknt received from plaintiff Company's rupees 162^ in 
the shape of earnest money; that^ on the 15th November 1838^ a 
petition was presented to the collector by Amanee Lall, the mokh- 
tar of defendant^ setting forth the above particulars ; that the 
remainder of the purchase money was made good oh the 2«ld 
September^ 1839. Notwithstanding^ the said defendant refused 
to put plaintiff in possession. 

The defendant) in his answer, pleads the general issue, and 
specially that no written authority was granted by him to his 
mokhtar to present a petition to the collector, stating that he 
(defendant) had admitted plaintiff as a one anna shareholder in the 
property purchased at the sale. 

The principal sudder ameen, on the 6th March 1846, proceeded 
to dismiss the suit, in consequence of the failure of the plaintiff to 
adduce proof of the claim brought forward in hfs plaint. 

Plaintiff, on the 30th March, ensuing, submitted an application 
to the principal sudder ameen for review of judgment passed, filing 
a summary decision of the court of Sudder Dewanny, under date 
the 22d March 1842, in which it was ruled that a decree-holder, 
having bound himself in his vakalutnamah to abide by the acts of 
his vakeel, must be held to that engagement. By this dictum 
therefore, of the Superior Court, the defendant in the present 
suit was bound by the act of his mokhtar ; he having bound himself 
in his niokhtarnamah to abide by the acts of his mokhtar. Under 
Clause 1, Section 19, Regulation V. of 1831, the papers of the 
case having been forwarded to the then judge, with an opinion 
that the review prayed for should be granted, the principal sudder 
ameen on the 13th April 1846 was authorized to review his 
judgment passed. 

The case again came before the principal sudder ameen, when 
he set aside his former judgment ; being now of opinion, from the 
summary decision of 4.he Sunder Court, that defendant was bound 
by the act of his* mokhtar. Accordingly he pronounced the sale a 
valid one, and directed possession to be given to plaintiff, leaving 
the question of mesne profits to be hereafter adjusted. 

Against this decision an appeal was preferred by the defendant, 
on the grounds that the mokhtarnamah, or power of attorney, 
furnished the mokhtar with no authority to convey an estate; 
moreover that the principal sudder ameen had misapplied the 
decision of the Sudder Court, which was no precedent in the 
present case. 

* This is an error : it should be February. 
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In reply to the above the respondent insists on the validity of 
the sale of the one anna share^ us set forth in the petition of the 
mokhtar to the collector. 

The sole point for consideration in the present appeal rests on 
the construction to be put on the mokhtarnamah^ which is drawn 
out in nearly the following terms : We, Debee Purshaud Singh 
and Thakoor Singh, purchasers of the 4 anna share of niouzah 
Kutha : whereas an appeal from the order of the deputy collector, 
relative to the sale of the above property, is now pending before 
the commissioner of Bhaugulpore, we, therefore, with our esteem 
and consent, constitute Amanee Lai as mokhtar in our behalf. 
We accordingly declare* that whatever the said mokhtar says 
or does in the above case, to that we consent and agree. We 
will make neither excuse nor artifice therein. Given under our 
hands, &c. Now the above is the customary power, which a party 
delegates to a mokhtar in cases before the authorities ; and it is 
written on an 8 annas stampt paper. Moreover, it is the act not 
uf one individual but of two. To allow, therefore, the conveyance 
of the real property of one of the subscribing parties upon such a 
power, must, in my opinion, be pronounced illegal. The precedent 
of the Sudder Court filed by respondent, rules that a client, who 
had bound himself to abide by the acts of his vakeel in a particu- 
lar case, could not be released from his engagement ; but in the 
present instance the act of the mokhtar goes far beyond attending 
to the interests of his clients in the case before the commissioner. 
The sale of the property was upheld by that functionary ; here 
the power granted to Amanee Lai ceased and determined. When 
the matter again came into the hand of the collector, a special 
power drawn out by appellant alone, was necessary to render valid 
such a conveyance. Ordered, that the appeal be decreed, and the 
decision of the principal sudder amecn reversed, with all costs 
chargeable to respondent. 

From this decision a special appeal was preferred to the Sudder 
Dewanny Adawlut; and on the 28th March 1848, the case was 
remanded for further investigation with the following observations : 

The judge appears to have mistaken, the real point at issue, viz. 
whether the sale to the plaintiff was effected or not. This did 
not rest solely* upon the authority of the mokhtar Jto give in the 
petition alluded to ; but upon the general evidence to the transac- 
tion. The mokhtarnamah and petition are p^rt of the evidence, 
but they are not to be substituted for the deed of sale. Admitting 
that the mokhtarnamah should be rejected altogether, the rest of 
the plaintiff^s evidence should be considered ; and if he can prove 
the sale, he is entitled to a decree in his favor, independently of 
the question of admissibility or otherwise of the power given to 
t he agent of the defendant.” 
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The usual notices were issued for the attendance of the parties, 
and the case again came before this court. The vakeel of respon- 
dent (appellant before the Sudder Court) was first called upon to 
state whether any deed of sale had been eflected. He replied that 
his client luid no deed of sale to produce. He was then directed to 
suggest tiie reading of any papers or documents in support of the 
sale. The mokhtarnamah given to Ainauee Lall, a note written 
by one Ram Furshaudto Hurdyal Singh and called a receipt of the 
purchase monc}, and the evidence of the witnesses were referred 
to and read. The vakeel of the appellant was heard in reply. 

Judgment. 

The respondent (plaintiff) has no bill of sale to produce, but 
rests his claim on the strength of the evidence, oral and clocii- 
iiientary, which he has brought forward to sliew that, notwithstand- 
ing the absence of any deed, a hotm fide sale did occur. Now in 
the absence of a bill of sale it is very necessary that the fact of the 
sale should be satisfactorily established. In the present instance 
the evidence of respondent’s (plaintiff’s) witnesses to the transac- 
tion, and his own account of it, materially differ. The former, 
especially the evidence of Amaiiee Lall, mokhtar, who has figured 
throughout the whole transaction, goes to shew that the parties 
now before the court and Debee Purshaiid Singh purchased the 
property jointly at the public sale, paid the money jointly into 
the treasury, and jointly acquired possession. The receipt of 
the collector for the purchase money shews at a glance that 
two parties only paid the money into his treasury, viz. Benee 
Purshaud Sing, on the part of Debee Pursliaud, and Thakoor 
Singh in person ; besides respondent has no where in his plaint 
])retended that the acquisition of the property was a joint one 
at the public sale, but a subsequent and distinct transaction 
effected solely with the appellant, Thakoor Singh. Respondent 
therefore has failed to prove the fact of the sale by the evidence 
of witnesses. The last point on which the respondent’s case 
may be said to rest is the receipt of the purchase money, and 
the documentary proof on this head is a rookka, or note, from one 
llam Purshaud Singh to the, address of Hurdyal Singh, informing 
him that he had received rupees 950, and had transferred it to the 
banking housp of Meetun Lall, on account of Thaka-or Singh ; this 
would have been so far satisfactory evidence, had it been followed 
up by shewing that Ram Purshaud Singh Ifad received distinct in- 
structions from the appellant to receive the above amount from 
Hurdyal Singh on account of the sale, and that Ram Purshaud did 
actually receive the amount stated, and lodged it with the banker 
o!i Thakoor Singh’s account : but respondent has not shewn this. 
Lastly, in the absence of a bill of sale, and considering the contra- 
dictory accounts of the alleged sale as stated by respondent in 
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his plaint, and that fiirnislied by the evidence of Iiis witnesses, 
the proof adduced by the claimant appears to me insiifhcient^ and 
I see no grounds for altering my former judgment. Ordered, that 
the appeal be decreed, and that the decision of the principal 
sudder ameeii be reversed, with all costs to be paid by respondent. 

The 22d July 1848. 

Case No. 2/6 of 1847. 

Appeal from the decision of Moulvee Furhut Alee^ Moonsiff of 
Soorifj(jurrah, 

Bohore Sahoo, (Plaintiff,) Appellant, 
versus 

Dookun Sahoo, (Defendant,) Respondent. 

Abdoolla Khan and Girdharree Lal^ Vakeels of Appellant, 
Ztikeeooddeen and Iltaf Hosein^ Vakeels of Respondent, 

Claim, on an instalment bond : instituted 29th July 1847, 
decided 23rd November 1847. 

Plaintiff brought the present action to recover from the defend- 
ant 49 rupees, 9 annas, 7 pie, 4 cowrees, on an instalment bond 
bearing date the 3d Cheyte 1253 F. S., by the provisions of which 
defendant acknowledged himself to be indebted to the plaintiff, on 
account of former transactions, to the amount of 45 rupees, which 
sum he covenanted to repay in five instalments, at the rate of nine 
rupees per each instalment, to be paid in each successive year, 
commencing from the year 1253 F. S., until the sum due on the 
bond should be fully satisfied. 

Defendant, in his answer, denies the transaction, and attributes 
the suit to enmity, arising from his having lodged a complaint at 
the ttanna against the plaintiff for seizing cloth belonging to him, 
defemlant. 

The moonsiff dismissed the claim — the bond, in his opinion, hav- 
ing been extorted from defendant without sufficient consideration. 

From this decision an appeal was preferred by plaintiff on 
general grounds, and summons w^jis issued for respondent to 
attend. * , 

• Judgment. • 

The decision of thewmoonsiff cannot, in my opinion, be upheld by 
this court, because the plea of extortion, on which he has founded 
his decision, has no where been pleaded by the respondent. One 
witness to the bond certainly states that the respondent did not 
sign very willingly, but this is not sufficient to invalidate the whole 
transaction. Besides, had the bond been extorted, respondent, it is 
only reasonable to suppose, would have preferred a complaint on 
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the subject before the criminal court. Respondent^ however, 
denies the transaction altogether^ and by this defence he must 
stand or fall. The execution of the bond has been fully proved, 
and the evidence shews that it was given in consideration of a 
balance of a former account. Under these circumstances, ordered, 
that the appeal be decreed, and the decision of the moonsiff be 
reversed, and that respondent do at present make good the two 
instalments due at the time of bringing this action, viz. those for 
1253 F. S. and 1254 F. S., with interest thereon from the period of 
their falling due, and that respondent do hereafter, at the regular 
dates Axed in the instalment bond, satisfy the amount remaining 
due on the said bond, that is to say, 27 rupees, and interest thereon 
from the date on which the said instalments may fall dVie but 
remain unpaid. 

The 27th July 1848. 

Case No. 256 of 1847. 

Appeal from the decision of Moulvee Amjud AlleCy Acting Moonsiff 

of Bhaugulpore* 

Sheik Niamutoollah and Musst. Rahecmun, (Defendants,) 
Appellants, 

versus 

Musst. Pulassoo, widow of Meah Jan deceased, and guardian 
of Saheb Jan, minor, (Plaintiff,) Respondent. 

Abdoolah Khan^ Vakeel of Appellants. 

Altaff Hossein^ Vakeel of Respondent. 

The plaint sets forth that Sheik Lochun, Niamutoollah, Rehemat, 
and Meah Jan were four brothers. In 1241 F. S. they sepa- 
» rated and divided property. Lochun and the husband of plaiii- 
tilf joined stock together. In Sawun 1248, however, they sepa- 
rated, and plaintiff^s husband commenced cultivating on his own 
account : for this purpose he provided himself with two pair of 
bullocks and two carts, and other implements of husbandry. In 
Pous 1251, plaintiff^s husband died, leaving Saheb Jan an infant him 
surviving, and of whom plaintiff became guardian. Plaintiff was 
at her father’s house on a visit when her husband died, and all his 
movable propefty was taken possession of by the defendants, who 
refused to resign it to plaintiff. She therefore sues for its restora- 
tion, valuing the sam£ at Sicca rupees 60, or Company’s rupees 64. 

Musst. Raheemun states, in her answer, that the property in ques- 
tion belongs to her. The defendant Niamutoollah has no interest 
in the matter. Defendant is the sister of plaintiff’s late husband, 
and is married. Plaintiff, after the decease of her husband, carried 
away all her husband’s property in the presence of a punchaite. 
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Niamutoollali answers to the same effect as Musst. Raheeniiin. 

The moonsiff, on the evidence adduced by the plaintiff, decreed 
10 rupees the value of a bullock that had died^ and the restoration 
of three other bullocks^ and two carts^ and 16 ghutteas (for load- 
ing bullocks) and one paklee^ (a net for holding bhosah) ; if not 
restored the amount claimed in the plaint, viz. Company's rupees 
64, to be paid to plaintiff by the defendants, with costs of this 
action, and interest thereon from date of decision to date of pay- 
ment. 

From this decision an appeal was preferred by the defendants 
on general grounds, and a summons was issued on the respondent. 

* Judgment. 

The evidence adduced by respondent proves that the property 
rcmained^appellants’ hands ; and Musst. Rahecmun states in her 
answer that plaintiff carried away all her husband^s property after 
his decease in the presence of a punchaite. This point, however, 
she has entirely failed in substantiating, and 1 therefore see no 
grounds for interfering with the decision of the lower court, which 
is accordingly confirmed, with costs, to be paid by appellants. 

The 27th July 1848. 

Case No. 203 of 1847. 

Appeal from the decision of Gunga Gobind Surbadhikaree^ former 
Moonsiff of Kishengunge, 

Nundoo Komar Misser, (Plaintiff,) Appellant, 
versus 

Baligrani Pattiik, and on his decease, Gopal Puttuk, for self and 

guardian of Bodee Pattuk, minor, (Defendant,) Respondent. 
Girdharree Lull, Vakeel of Appellant^ 

Ashrut Alice, Vakeel of Respondents. 

Claim, debt on note of hand: instituted 8th March 1847, 
decided 13th July 1847* 

Plaintiff sued the defendant on a note of hand, bearing date the 
14th Bhadoon 1253 F. S. Defendant received Sicca rupees 85 in 
advance, and covenanted to supply the plaintiff w^th grain, called 
dhan, at the rate of two maunds per rupee. Defendant had failed 
in his contract, consequently plaintiff brought this action for the 
recovery of the 85 Sicca rupees^principal, and S5 rupees, 6 annas, 10 
pie being the amount of loss sustained, at the then market price of 
the grain, by the non-fulftmeiit of the contract. 

The defendant, in his answer, denies the transaction. On the 
date of the alleged note of hand, his son Sham Pattuk died. At 
such a season it was not probable that he, defendant, could be 
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enteriiifi; into a contract to supply grain ; moreover his son, Sham 
Pattuk, had dealings with plaintiff, and on his demise, plaintiff 
called on him^ defendant, to pay his son’s debt, which he refused. 

The moonsiff dismissed the claim, on the grounds of discre- 
pancies in the evidence of the witnesses to the transaction, and on 
the improbability of the defendant making such a contract on the 
very day of his son’s death — the fact of the death of Sham Pattuk 
on the 14th Bhadoon 1253, being established by evidence and local 
enquiry. It was further shewn in evidence that plaintiff, after 
Sham Pattuk’s demise, made a demand on defendant to pay his 
son’s debt, which defendant refused to do, and then plaintiff com- 
menced the present action. 

From this decision plaintiff preferred an appeal on general 
grounds, and a summons was issued on respondent ; and on notice 
of his decease, his heir, the present respondent, was allowed to 
defend the appeal. 

Judgment. 

After a careful perusal of the whole of the papers, and evidence 
in this case, and taking into consideration the advantage enjoyed 
by the lower court of personally examining the witnesses, I sec 
no just grounds for interfering with the decision now appealed 
from, and vvliich is accordingly confirmed, with costs to the appel- 
lant. 


The 31st Julv 1848. 

Case No. 5 of 1848. 

Appeal from the decision of Moulvee Mahomed Haneef first grade 
Moonsiff of Bhavyulpore. 

Neeladhur Shookul (Defendant,) Appellant, 
versus 

Chand Khan, (Plaintiff,) Respondent. 

Abdoolah Khan^ Vakeel of Appellant. 

Moonshee Zukeeoipdeen Ahmed^ Vakeel of liespondent. 

Claim onhpnd: instituted 25th August 184/, decided 31 st 
December 1847* 

This action was cpmmenced by plaintiff to recover from the 
defendant Company’s rupees 46-10-7, principal and interest, on 
a bond bearing date the 28th Bysak 124^F. S. 

The defendant, in his answer, denies the transaction, and urges 
as a plea against the validity of the bond that his signature is 
written in the Hindee character, whereas he always signs his 
name in that of the Deb Nagree. 
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The nioonsiflF, considering* the transaction fully proved, dec reed 
the amount claimed, in plaintiff^s favor. 

From this decision an appeal has been preferred by the defen- 
dant, who urges, among other grounds, tliat the whole of the wit- 
nesses to the execution of the instrument were not examined in 
the lower court. 

Judgment. 

It appears from the record that the witnesses whose attendance 
respondent was able to procure, were examined, and no objection 
on the point now urged was made in the lower court. Tlic signa- 
ture of appellant was attached to the instrument by liis own 
brother, who engrossed the bond ; and I can therefore see no 
grounds for interfering with the decision of the moonsiir, which 
is hereby confirmed, with costs to be paid by appellant. 

The 31st July 1848. 

Case No. 253 of 1847. 

Ap/)rnl from the decision of MouJvee Amjud Alhjy Aclimj Moonstff 

of Bhaugulpore. 

Chand Khun, (Plaintiff,) Appellant, 
versus 

Guiigadhur Shookul, (Defendant,) Respondent. 

Moonshee Znkeeooddcen Ahmed^ Vakeel of Appellant. 

Abdoollah Khan^ Vakeel of llcspondent. 

Claim on bond: instituted 25)th June 1847, decided 3()th 
September 1 847- 

The plaintiff brought this action to recover from Ihe defendant 
Coinpanv’s rupees 20, 5 annas, on a bond bearing date the 28th 
Bysack 1248 F. S. 

The defendant admits the execution of the bond, but pleads that 
plaintiff acted in contravention to Sections 8 and 1), Regidation XV. 
of 1793. 

The moonsiff, on the evidence of two of the witnesses to the 
bond, who depose that the transaction was not for ready money, 
but on account of grain, and that illegal interest was ijtipulated for, 
proceeded to dismiss the claim. 

From this decision aiT appeal was preferred on general grounds, 
and a siimnions was issued on respondent to attend. 

Judgment. 

The execution of the bond is admitted, but respondent states 
that he received from appellant 5 rupees in cash only, for which 
appellant took from him a bond for () rupees, 14 annas. Appellant 
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subsequently sold him some grain, by which he raised the debt to 
8 rupees. Appellant then drew out a fresh bond, raising the 
amount due to rupees 11. These are the principal objections 
urged by respondent in his answer, and two of the witnesses to the 
execution of the instrument depose in their evidence very minutely 
to tliese details. Appellant, on the other hand, and the remaining 
witnesses to the bond, declare that the transaction was a simple 
loan ; that the money, viz. Sicca rupees 11, was made over to the 
respondent ; and that the legal interest alone was stipulated to be 
received. In a case with the evidence so conflicting, the question 
is whether the evidence adduced by the respondent is sufficient to 
bring this claim within the prohibitory Clause of Section 9, Regu- 
lation XV. of 1793 . In my opinion it is not ; because that section 
is applicable to loans of money only, (vide Construction No. 487^) 
but by the respondent's shewing the bond under dispute was given 
on account of a former balance, and not for a money loan. More- 
over, the facts recited in the bond itself coincide with the plaint 
and the general evidence. Ordered, that the appeal be decreed, 
and the decision of the moonsiff reversed, with costs to be paid by 
respondent. 

The 31st July 1848. 

Case No. 6 of 1848. 

Appeal from the decision of Moulvee Mahomed Haneef first grade 
Moonsiff of Bhaugulpore. 

Neeladhur Shookul, (Defendant,) Appellant, 
versus 

Chand Khan, (PlaiiitiflF,) Respondent. 

Claim on bond : instituted 25th August 1847^ decided 31st 
December 1847. 

This suit was commenced by plaintiff to recover Company's 
rupees 13-1, on a bond bearing date 28th Bysack 1248 F. S. For 
the reasons given in appeal case No. 5 of 1848, the present trans- 
action having occurred on the same date between the same parties, 
and witnessed by the same individuals, ordered, that the appeal 
be dismissed,^ and the decision of tlic nlooll'^iff confirmed, with costs. 
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Present: W. LUKE, Esq., Officiating Judge. 


The 3d July 1848. 

No. 2. 

Appeal from a decision of the Officiating Sudder Amern, Nazeeroo-^ 
deen Mahomed, dated \Hth April 1848. 

Choonee Beebec and others, (Defendants,) Appellants, 
versus 

Bishen Kooinaree and others, (Plaintiffs,) Respondents. 

This is a suit to recover possession of intestate property, and 
to set aside a summary award of the civil court. Suit laid at 
rupees 649-6-5. 

The plaintiffs state that Rampersaud Dass Mohunt came in the 
year 1215 B. S. to settle at Burdwan, accompanied by his mother 
and sister Pecaree Beebee. That he rented a piece of ground and 
a tank from Mirza Dillower Beg, khadim, or manager, of the 
wukf Peer Bahram. That on a part of the said ground he 
erected a dwelling house in which he, his mother, and his sister 
resided. That the said Rampersaud subsequently married three 
wives (plaintiffs,) who likewise resided with him. In 1239 Ram- 
persaud died, his mother having also, previously died, leaving the 
said Pccaree in possession of the property, together with the 
plaintiffs, one*of whom always, and the others occasionally, lived 
with Peearce. In the month of Bhadun 1253 B. S. Peearee also 
died ; the plaintiff, Bii^ien Koomaree, performed the funeral rites, 
as heir of the deceased. Peearee^s property was, however, attached 
by the court, and subsequently made over to the defendant, Choo- 
nee, to the prejudice of the plaintiffs, who, as heirs of the deceas- 
ed, now sue to recover. 

The defendants deny that Rampersaud had any interest in the 
property of the deceased, Peearee Bebee, or that he, or the plain- 
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tiffs, ever resided with her, and state that the said Peearee gained 
her livelihood by prostitution, and acquired the property in dis- 
pute by the wages of it. They further state that the defendant, 
Choonee, was brought up, clothed, and fed by Peearee, and was 
regarded as her heir .and adopted daughter. 

The officiating sudder ameen considers it proved on the part of the 
plaintiffs, that the property of the deceased Peearee was ac([uired 
jointly by her and Ranipersaud, and that the plaintiffs, as the widows 
of the latter, are legally entitled to a moiety of it, and the state to 
the other half. In the absence, however, of any claim in behalf of the 
latter, he decrees the whole to the plaintiffs. Rampersaud’s title to 
any share in Peearee Beebee^s estate, is grounded on the pottahs said 
to have been granted by the miitowolee of the wukf land on the 1 1 th 
Falgoon 1215 B. S., the testimony of the witnesses, and the by- 
Avusta of the pundit, given by desire of the court of first instance. 
The pottahs bear all the appearance of forgeries; they are written 
on old paper, and though dated 1 1th Falgoon 1215, forty-live j^ears 
ago, the ink is perfectly fresh ; neither the extent nor position of 
the land leased is specified; they all bear the same date, (a circum- 
stance which adds to the improbability that three pottahs, instead 
of one, should have been granted,) and they are not verified in any 
way whatever. The testimony of the witnesses that Rainpersaud 
lived with his sister in his life time, and that his widows, the 
plaintiffs, also resided with Peearee to the date of her decease, is 
unworthy of credit, as the plaintiffs distinctly state in their phiint 
that their husband, Ranipersaud, was a mohunt .and a byragee, and 
performed all religious ceremonies according to the sliasters ; if lie 
held the property in dispute in joint tenancy with the deceased, 
who is .avowed by all parties to have been a prostitute, and conse- 
quently excluded fr(im Hindooisni, he must have forfeited his caste 
and jdl the privileges attached to it. The plaintiffs^ assertions, in 
regard to one fact or the other, must therefore be untrue and 
unworthy of belief. The sudder ameen has also lost sight of a 
most important feature in this case, that on the decease of Peearee 
Beebee the plaintiffs laid claim in the first instance to her estate as 
he?' heirs, though the present suit is preferred as heirs of Ramper- 
saud ; and they are unable to reconcile the discrepancy. Under 
all these circumstances recorded in the missil, I cannot arrive at 
the same conclusions as the lower court. I am of opinion that 
the intestate property was acquired by, .-ind exclusively belonged 
to Peearee Beebee, and that Choonee Beebee, as the adopted heir 
and daughter of the deceased, has the best title to succeed to it. 
Under any circumstances the award of the sudder ameen was 
improper and cannot be upheld, opposed as it is to his own record- 
ed opinion that the state is entitled to a moiety of the property. 
Ordered, therefore, that the appeal be decreed, with costs, and the 
decision of the officiating sudder ameen reversed. 
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Tub 13th July 1848. 

No. 111. 

Appeal from a decision of the Moonsiff of Cutwa^ Ilahee Bukshy 
dated \Ath March 1848. 

Unath Buiidoo^ (Defendant,) Appellant, 
versus 

Radhagoviiid Udhikarry, (Plain lifF,) Respondent. 

The plaintiff sues to recover a bond debt with interest, bond 
bearing date 3d Asin 1253 B. S. The defendant denies the debt. 
The moonsiff, in the absence of all proof to the contrary, deems 
the bond a valid document, and decrees for the plaintiff. 

The appellant urges ifb other grounds for setting aside the 
decision than those very properly overruled by the moonsiff, viz. 
as to incredibility of the witnesses attesting the bond, and the 
informality of the registration by the kazee ; and I therefore see 
no reason to disturb the decision of the lower court, whicli is 
hereby afl&rmed, and the appeal dismissed without serving a notice 
on respondent. 

The 13tii July 1848. 

No. 112. 

Appeal from a decision of the Moonsiff of Samuntecy Sreekunt 
Singhy dated Sth March 1848. 

Chundee Churn Singh Roy, (Plaintiff,) Appellant, 
versm 

Kulee Churn Goopt and others, (Defendants,) Respondents. 

Tins suit is brought to recover arrears of rent, with interest, 
from 1250 to 1252 B. S., amounting to rupees 139-11. 

The plaintiff states that the defendants are liable, in the name 
dlPheir common ancestor, Ram Mohun Goopt, for Company's 
rupees 44-13 annually; that in failure of payment for the years 
above specified he now seeks to recover. The defendants reply 
that they hold their lease in perpetuity at an annual rent of 
Sicca rupees 27-10-14, at which rate they have paid and hold 
plaintiff's receipts for the same. 

The moon^jff dismisses the case. The defendants, in support 
of their right to cultivate at the rate stated by thefti, produce a 
copy of a decree passed in 1834, in which the extent of their liabi- 
lities is defined, viz. to be Sicca rupees 27“10-»»14, and in proof of 
their having paid rent at this rate in the years sued for, file 
receipts signed by the plaintiff's gomasta and verified by witnesses. 
To nullify their evidence the plaintiff files a decree passed by the 
collector in a summary suit, in favor of plaintiff, on 30th October 
1843, in which the defaulter's jumma is represented to be rupees 
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44-13. This decision, however, was given expartCy on an ikrar- 
nania of the defendant, (which document, however, the plaintiff 
declines producing,) and the testimony of the gomasta, which is at 
variance with that given in the present case, and is unworthy of 
credit. It is also highly improbable that the defendants should 
have been permitted to remain two years in possession of their 
land without paying any rent, as plaintiff asserts is the case; 
more particularly as he lost no time, after obtaining possession of 
the estate, in summarily suing the defendants for their rent on 
account of 1249. I see no reason whatever to interfere with the 
decision of the lower court, which is hereby affirmed, and the 
appeal dismissed without serving a notice, on the respondents. 

The 13th July 1848. 

No. 113. 

Appeal from a decision of the Moonsiff of Samuntee^ Sreekunt Sing^ 
dated Sth March 1848. 

Chundee Churn Singh Roy, (Plaintiff,) Appellant, 
versus 

Kalce Churn Goopt and others, (Defendants,) Respondents. 

The parties in this case are the same as those concerned in No. 
112, and the cause of action is similar, with this difference that 
the rent sued for is on account of the year 1252 B. S. The plain- 
tiff appeals from the award of the lower court in regard to the 
extent jumma for which defendants are liable. This point has 
been disposed of in case No. 112, and the decision in the present 
instance will follow that in No. 112. The appeal is accordingly 
dismissed without serving a notice on the respondents, and y^e 
moonsiff^s award affirmed. 


The 18th July 1848. 

PTo. 168. 

Appeal from a decision of the Moonsiff of Culna, Khoda Bukshy 
/• dated 8th April 1848. 

Deeno Nath Mitter, (third party,) Appellant, 

versus 

Kasseenath Jogee and others, (Plaintiffs,) Respondents. 

This is a suit to recover rent of a tank for 1253 and part of the 
year 1254 B. S. Suit laid at rupees 7^ 12 annas. 
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The plaintiffs state that in 1252 B. S., lltli of Falgoon, they 
purchased from Oodyto Churn Dullal sundry property, consist- 
ing of a dwelling house, lands, &c., in which the tank aforesaid 
was included; that the defendant. Deb Kooinaree, leased the 
latter at an annual rent of 10 rupees on the I5tli Jeit 1253, and 
in failure of her paying the same the plaintiffs seek to recover. 
The said Deb Koomaree confesses judgment. 

The moonsiff decrees for the plaintid^s, grounding his decision on 
a summary award passed by him in a claim case No. 59, preferred 
in an execution decree suit No. 166, in which the appellant is the 
decreedar. In neither of the cases adverted to, which appear to 
have been disposed of oft the same day, viz. 8th April 1848, has 
the moonsiff inquired into its merits; and it is therefore diffi- 
cult to understand why he should ground his decision of the 
regular suit, on that of the summary suit, and vice versa, 
without having done so. In the summary suit the moonsiff 
is of opinion that the fact of possession of the plaintiffs is 
established by the deed of transfer executed in their favor by 
Oodyto Churn ; but he makes no investigation as to the validity 
of that document, which, in justice to the appellant, he was bound 
to do. It appears that the deed of transfer executed by Oodyto 
Churn in favor of plaintiffs, though dated 1 1th Falgoon 1252, 
was not registered till 14th June 1847, corresponding with 1st 
Asar 1254 B. S., or five days subsequent to that on which the ap- 
pellant (decreedar) applied to the court for the sale of the said 
Oodyto Churn’s property, which excites suspicion that the deed 
of transfer was not in existence till the attachment of Oodyto’s 
property had been solicited- It is also evident from the records 
of the case that the said Oodyto Churn is stUl in possession of 
the house, a part of the property alienated, though he states he 
holds it merely as a tenant ; but he fails to prove this satisfacto- 
rily, or that any other portion of his estate is in the hands of the 
purchasers. On the contrary the appellant establishes, by docu- 
ments filed, that subsequent to the date of the kuballa, viz. on 
1st Jeit 1254, the said Oodyto Churn sued summarily in the 
collector’s court, in his own name, for arrears of rent accruing on 
the property included in the deed of sale .produced by plaintiffs. 
I am of opinion, therefore, that both the kuballa- and the suit now 
under rcvie\^ have originated in a fraudulent attcTnpt of Oodyto 
Churn, in collusion wij:li the plaintiffs, to alienate the property of 
the former in order to prevent the execution of appellant’s decree ; 
and for this reason I decree the appeal with costs, and set aside 
the decision of the lower court. 
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Tub I8tii Jcjly 1848. 

No. 169. 

Appeal from a decision of the Moonsiff of Culna^ Khoda Buhh, 
dated Sth April 1848. 

Deenonath Mitter, (third party,) Appellant, 
versus 

Kasseenath Jogee and others, (Plaintiffs,) Respondents. 

Tuts is a suit to recover house rent from Chyte 1252 to Sawun 
1254 B. S. Suit laid at 25 rupees. 

The defendant confesses judgment. The circumstances attend- 
ing this case arc precisely similar to those recorded in case No. 
168, and need not be here recapitulated. For the reasons therein 
assigned, the appeal is decreed with costs, and the decision of the 
mounsiff set aside. 

The 19th July 1848. 

No. 7- 

Appeal from a decision of the Principal Stidder Ameen^ Moulvee 
Fuzzul Rubbee^ dated 15/A March 1848. 

Maharaja Mehtaub Chunder, Buhadoor, (Plaintiff,) Appellant, 

versus 

Basirooddeen Chowdree, heir of Mahomed Akram, and Syudoon- 
nissa Beebee, (Defendants,) Respondents. 

This is a suit to recover possession of mouzah Beldanga, with 
mesne profits. Suit laid at rupees 4,643-7-7* 

The appeal is preferred, not with reference to the merits of the 
case, but on a point of law, whether the suit under the statute of 
limitations is or is not cognizable. It appears that from 1223 to 
1226 B. S., one Hushmut Ali held a putnee lease from the 
plaintiff of lot Nikoonjpore, in which the lands of mouzah Beldanga 
were comprised. In the year 1225, (1819,) the defendant’s 
ancestor, Akram Chowdree, instituted a suit against Hushmut 
Ali for 64 beegahs, 15 cottahs of land, as part and parcel of his 
estate, niehal Sopsur, which it was asserted he, Hushmut Ali, 
had usurped, end obtained a decree for the same, which was duly 
executed. In 1240 B. S. one Amanut Ali took a putnee lease of 
the same lot, formerly held by Hushmut All, at a rental of rupees 
1541-2 annually ; in failure of his obtaining possession of 
inehal Beldanga, a portion of his lease, he sued, in 1835, the 
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aforesaid Akram Chowdree and the plaintiff^s predecessor. Ranee 
Kumiil Koomaroe, in the nioonsiff^s court, and obtained a decree ; 
which was modified at the plaintiff Amanut Ali^s request to a 
deduction of rupees 129-14-10 annually from his jumma — the 
inoonsiff giving the aforesaid Maharanee the option of suing for 
possession in a separate suit, in virtue of which the plaintiff has 
instituted the present case. 

Tlie principal sudder amecn is of opinion that the cause of action 
arose in 1819, when Akram Chowdree sued HushinutAli; and 
that as the said Hushinut was the putneedar, and consequently 
the representative of the grantor of his lease, the present plaintiff’s 
predecessor must have consequently been aware of the existence 
of the suit, and that it was not requisite otherwise to make him 
a party to it ; and that the pica of defendant, of the statute of 
limitations, is fatal to plaintiff’s claim. In this decision I cannot 
concur. The rights of the malik in moiizah Beldanga arc totally 
distinct from those of the putneedar, and cannot be alienated 
without his being a party in the transaction ; and it is by no means 
a sequitur that, because Hushmut Ali was the plaintiff’s putnee- 
dar, the latter was necessarily aware of the suit that had been filed 
by Akram Chowdree. It was incumbent on Akram Chowdree to 
have made the zemindar as well as Hushmut Ali a party to the 
suit ; and his decree against the latter cannot, under the circum- 
stances, prejudice the rights of the zemindar, as it might have been 
and was no doubt obtained by the fraud and collusion of the parties 
concerned. The Construction of the Sudder Court, No. 744, is 
clearly applicable in this case, and the plea of statute of limitations 
invalid. The appeal is accordingly decreed, and the decision of 
ilic lower court reversed, and the case remanded to be investigated 
on its merits. 

The 19th July 1848. 

No. 9. 

Appeal from a decision of the Principal Sudder Ame€?i, Moulvee 
Fiizzul Rubbee, dated \ \ih May 1848. 

Sreemuttee Goluck Monee Dassce and ^others, (Defendants,) 
^ Appellants, 

versus • 

Kasseenath Chunder, (Plaintiff,) Respondent. 

The plaintiff sues to recover possession of a tank and mesne 
profits, and to reverse an order made by the magistrate under Act 
IV. of 1840. The plaintiff states that the aforesaid tank forms part 
and portion of his zemindaree, of which the defendants, aided by 
the authorities, have dispossessed him. Some of the defendants, in 
reply, state that the tank is lakhiraj, and formerly belonged to one 
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Bcepro Churn, who bequeathed it to them. Others admit the 
tank to be mal property. 

The defendants fail, however, to produce a particle of evidence 
to prove the tank to be lakhiraj, or their right of holding. On the 
other hand, it is established by plaintiff that the tank is part of 
Ghose Hat, which pertains to his mal estate. I therefore sec no 
grounds for disturbing the decision of the lower court, which is 
hereby affirmed, and the appeal dismissed without summoning the 
respondent. 

The 20th July 1848- 
No. 92. • 

Ajqieal from a decision of the Moorisiff of Suleemabady Guneja Churn 
Shomey dated 26//* February 1848. 

Roop Chand Sircar, (third party,) Appellant, 
versus 

Kishen Kishub Ghose and others, (Plaintiffs,) Respondents. 

The plaintiff sues for possession for 3 annas, 14 gundas, 2 
cowrees, in a tank. Suit laid at rupees 6-11. 

The plaintiff states that the defendants, Neel Madub Ghose and 
Rada Monee Dassee, granted him a lease in perpetuity of the afore- 
said interests in a tank, bearing date the 2d of Bysak 1254 B. S. 
On the 3d Srabun following, the defendants resisted plaintiff^s 
possession, which he now seeks to recover. The defendant, Neel 
Madub, denies having granted a mokurreree lease to the plaintiff. 
That, on the 7th of Bysak 1254, he and Dhun Kishen, a co-partner, 
granted a lease of their and Rada Monee’s interests in the tank 
to Roop Chand (the appellant) for seven years. The defendant 
Rada Monee, and Dhun Kishen (a third party,) confirm the 
plaintiff^s statement as to the mokurreree. The defendant, Neel 
Madub, ill his deposition before the moonsiff, in contradiction of 
his reply, states that he did grant a mokurreree lease, and further 
that he wrote both the pottahs — that of the 2d Bysak in favor of 
plaintiff, and that of the 7th Bysak 1254, in favor of appellant; 
that he wrote the latter when he was under the influence of some 
intoxicating drug and not in his right senses. His word cannot 
be relied on, and the decision of the case must rest on other 
evidence. The defendant, Rada Monee, admits having granted the 
lease and received the value of it ; and both she and Neel Madub 
agree in saying they, were appropriated to the service of the idol. 
The fact of the pottah being given to plaintiff on the 2d Bysak 
1254, and his taking possession of the tank, and his subsequent 
dispossession by defendant Neel Madub, is proved by the evidence 
of witnesses, which the appellant fails to invalidate. I therefore 
see no reason to interfere with the decision of the lower court, and 
it is hereby affirmed, and the appeal dismissed with costs. 
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The 20th July 1848. 

No. 96. 

Appeal from a decision of the Moonsiff of Samuntee^ Sreekunt 
Sirighj dated 6th March 1848. 

Roop Churn Roy and others^ (Defendants^) Appellants^ 

versus 

Shew Pershad Chattoorjee and others, (Plaintiffs,) Respondents. 

This is a suit to recover compensation for loss sustained in the 
produce of four beegahs of land. Suit laid at Company’s rupees 
118-9. 

The plaintiff states he holds possession of 22 beegahs of land in 
the village of Koruiida. That in 1248 B. S. the defendants forci- 
bly cut and carried off the crops of four beegahs of the said land, 
and prevented the plaintiffs’ cultivating them in 1249 B. S., and 
he now sues to recover the loss sustained thereby. The defen- 
dants deny plaintiffs’ right to the land, and enter into a detailed 
statement of the circumstances of plaintiffs’ connection with it, and 
proceed to explain that the land belonged to one Rugoomonee, and 
how they, the defendants, acquired an interest in the property. 

The moonsiff decrees for the plaintiff to the extent of 56 rupees 
and costs. The appellants, in their petition of appeal, make no 
allusion to the grounds on which the moonsift* has made his award 
(who has very properly confined his judgment to the point at issue, 
VIZ. the loss plaintiffs have sustained by the acts of the defen- 
dants,) but enter into a great deal of irrelevant matter as to their 
right in the land, a question not before the court. On a review 
of the proceedings, I see no reason whatever to interfere with 
the decision of the lower court, which is hereby affirmed, and the 
appeal dismissed with costs. 

The 21st July 1848. 

No. 94. 

Appeal from a decision of the Moonsiff of Culnuy Moonshee Khoda 
Buksh, dated 21^/ February 1848. 

Anund Moee Dassee, (Plaintiff,) Appellant, 

^ vei'sus 

Madub Chunder Dutt and others, (Defendants,) Respondents. 

This is a suit to reverse a sale made in satisfaction of a decree, 
and to recover possession and value of certain property. Suit laid 
at rupees 125-8. 

The plaintiff states that her husband, Bhyriib Chunder Nundee, 
and Bykoontnath Nundee andNilmonee Nundee held in joint ten- 
ancy certain property, consisting of a share in a tank, lands, bricks. 
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&c. ; that her husband died in 1248, and in the year 1846, De- 
eeniber, the defendant, Madiib Chiinder, having previously served 
an attachment on the property of Nilinonee, against whom he had 
obtained a decree, caused lier interests, as well as those of the 
said Nilmonee, to be sold in the aforesaid property, which she 
now sues to recover. The defendant, Madub Chunder Dutt, in 
reply, states that the decree was sued out in the usual manner, 
and that the property belonged to Nilmonee. The other defen- 
dants reply to the same effect. Tlie moonsiff dismisses the case 
on failure of plaintiff proving her right in the property sold. 

The defendant does not deny that the property sold is hereditary, 
nor the plaintiff^s title, as the widow of Nilmonee^s brother. The 
point for consideration is, whether the plaintiff has, through the 
instrumentality of the defendants, been deprived of her rights in 
that property. The witnesses depose to the plaintiff’s rights and 
interests and possession, in joint tenancy with Nilmonee, of the 
building materials and the tank, to the attachment and siibseipient 
sale of the same at the instance of the defendant, Madub Chunder; 
and I see no grounds to question their testimony. The whole 
proceedings of the decreedar, Madub Chunder, and the sale pur- 
chasers, the other defendants, appear from the record of the case 
to have been based in collusion and fraud. There can be no 
doubt that the defendants have usurped the rights and interests 
of the plaintiff under the false pica of their belonging exclusively 
to Nilmonee. TJie appeal is accordingly decreed, witli costs, and 
the decision of the lower court reversed. 

The 24th «Tul,y 1848. 

No. 8. 

j^ppeal from a decision of the Principal Sudder Amee/iy Moulvce 
Fnz:zul Rubhee, dated 30/4 March 1848. 

Shah B Hilda Alee, (Defendant,) Appellant, 
verms 

Goolain Kullunder, (Plaintiff,) Respondent. 

The plaintiff sues for possession of 4J beegahs of lakhiraj land, 
with mesne profits from 1244 to 1252 B. 8. He states that his 
father purchased 2 beegahs, 13 cottahs of the disputed land from 
one Bahur Khan in 1206 B. 8.; that the remainder I heegah, \^ 
cottahs is hereditary property ; and that in the year 1244 B. 8., 
the defendant forcibly dispossessed him ; he now seeks to recover. 
The defendant replies that the disputed land is part and parcel of 
his ayma estate, Bonpara ; that Bahur Khan was formerly his 
servant and held the said lands in lieu of services rendered ; that 
in the year 1244, his, Bahur Khan’s, son, 8heik Noeem, resigned 
his, defendant’s, service, and he took possession of the land. 
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The principal sudder anieen is of opinion that the plaintiff has 
established his right, and decrees accordingly. 

The plaintiff in this case must prove two points; first, that the land 
in dispute is lakhirsij ; and secondly, his right of possession. In 
support of the former his only evidence is a copy of the taidad register 
of 1209 B. S., which, unsupported by asuiinud, or a char, or other 
document of a like nature, is insufficient. In proof of the latter 
plain tiff files a kuballa, or deed of transfer, executed by Bahur Khan. 
It is therein stated, however^ that the land alienated is in the village 
of Piiddompoor Nowgong, no allusion whatever being made to 
Bon para, in contradiction to what the plaintiff asserts and the 
taidad records, viz. that the land is in Bonpara. The principal 
sudder ameen gets over this difficulty by saying it is evidently a 
mistake of the writer who drew out the deed, who substituted one 
name for the other, — an inference, without some reason, he was not 
warranted in drawing. The deed of sale, as evidence of the plain- 
tiff’s claim, is worthless in my opinion, and must be rejected. 
Under these circumstances the appeal is decreed with costs, and 
the decision of the lower court reversed. 


The 24th July 1848. 

No. 368. 

Appeal from a decision of the Moonsiff of Burdwan^ Mr, J, B(U^ 
dated 16M November 1846. 

Puleet Pabiin Banoorjeea and others, (Defendants,) Appellants, 

versus 

Radha Mohun Gossaiii and others, (Plaintiffs,) Respondents. 

This was a suit to recover rent due on a babuk mehal from 
1243 to 1247 B. S., and remanded on special appeal, ^^iii order that 
the judge should, under the Circular Order, No. 216 of the 27th 
October 1837, and Construction No. 1147, give the holders of the 
document proper time to have it duly’stampt, instead of deciding 
upon it in it^ present imperfect statc.^^ The 'plaintiffs having 
adopted the necessary course in regard to the kifbooleeut, by 
having the proper stamp affixed, the only proceeding now requisite 
is to reiterate the order given in the case by 'my predecessor on 
3()th March 1847. The parties preferring the special appeal argue 
that the case is open to a re-trial ; but as the order remanding the 
case specially restricts the inquiry to a particular point, the argu- 
ment is overruled. 

The appeal is therefore dismissed, and the moonsiff’s decision 
affiniied. 
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The 25th July 1848. 

No. 116. 

Appeal from a decision of the Moonsif of Cutwa, Ilahee Buksh, 
dated \Ath March 1848. 

NuflFer Chunder Sadhoo, (Defendant,) Appellant, 
versus 

Gooroo Churn Nath, (Plaintiff,) Respondent. 

This is a suit to recover a bond deb^, bond bearing date 14th 
Kartik 1251 B. S. The defendant denies all knowledge of the 
transiiction, asserting that at the date the bond bears he was at 
Burdwan. 

The inoonsiff, from the evidence of the attesting witnesses and 
the writer of it, and from the fact of the signature of the defendant 
on the vakalutnama and bond corresponding, and in the absence of 
all proof to the contrary, is of opinion that the bond is good and 
valid. 

In appeal, the defendant impugns the conduct of the moon- 
siff, and says he declined summoning defendant's witnesses, 
though this wakeel filed a list of their names in the usual manner — 
because the case had been pending upwards of a year. From the 
records of the case it would appear that the appellant's vakeel was 
called on for proof on the 26th February, 8th and I4th March 1848, 
respectively ; and in failure to produce it, the case was disposed of. 
Appellant's assertion, grounded, as it must be, on the mere verbal 
statement of the vakeel, is not worthy of credit. On a review of 
the proceedings, I see no reason to differ with the inoonsiff as to 
the validity of the bond. His decision is therefore affirmed, and 
appeal dismissed without serving a notice on respondent. 


The 25th July 1848. 

No. 116. 

Appeal from a decision of the Moonsiff of Mahomedpore^ Hamid- 
ool-Hukj dated 10//i March 1848.*^ 

Neel Kumul Qaldar and others, (Plaiiitiffs,) Appellants, 

versus 

Tripoora Debeea and others, (Defendants,) Respondents. 

The plaintiff sues to recover rupees 144-11-15, principal and 
interest, as per deed of instalment, dated 5th May 1243 B. S. 
He states that Digumberee Debeea, the widow of Moochee Ram 
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Haidar, executed the aforesaid kiatbuiidee in liquidation of certain 
sums due to plaintiff by her deceased husband. The defendant^ 
Dripo Moee, daughter of the said Diguniberee, replies that the 
plaintiff, Harradun Haidar, is married to her sister, Tripoora 
Debeea^s (also defendant) daughter ; and that she, in collusion 
with the plaintiff, has fabricated the deed of instalment, in which 
sundry property is pledged as security, to defraud her sons, who 
are the legal heirs to it. Tripoora Debeea acknowledges the kist- 
biindee. 

The moonsiff rejects the evidence of the witnesses attesting 
the deed of instalment, as unworthy of credit ; and, enter- 
taining the strongest suspicion that the acknowledgment of the 
defendant, Tripoora, is a collusive act to deprive Dripo Moee of 
her rights, gives judgment in favor of defendants. On a review of 
the proceedings I agree with the lower court in the conclusion 
it has drawn. The appeal is accordingly dismissed, and the 
nioonsiff^s decision affirmed, without serving a notice on the 
respondents. 


The 25th July 1848. 

No. 117. 

Appeal from a decision of the Moonsiff ofSamuntee^ Sreekunt Sinffh, 
dated 27th March 1848. 

Sumbhoo Nath Bose and others, (Defendants,) Appellants, 

versus 

Bungsee Buddun Bose and others, (Plaintiffs,) Respondents. 

The plaintiff sues to recover rupees 31-4, agreeably with a deed 
of instalment, bearing date 17th Bhadoon 1246 B. S. 

The moonsiff^s inquiry appears incomplete. The plaintiffs set 
out by stating that the deceased Kistahund Bose was in the habit 
of borrowing money from them; and that the deed of instalment 
was made for balance due after adjustment of accounts. The de- 
fendants deny that their brother ever liad money transactions with 
the plaintiffs; and the latter should therefore have been called on 
to prove by accounts, or other documents, that there had been 
pecuniary transactions between them and the deceased defendant. 
The moonsiff was likewise required to summon defendant's 
witnesses ; and his reasons for not doing so are not satisfactory. 
After hearing their evidence he could reject it, or otherwise, as he 
might deem proper. The appeal is therefore decreed, and the case 
remanded with a view to the moonsiff^s proceeding with reference 
to the foregoing remarks. The costs of stamp incurred in prefer- 
ring this appeal, to be refunded in the usual manner. 
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The 26th JuiiV 1848. 

No. 118. 

Appeal from a decision of the Mooiisiff of Burdwan^ Mr. J. Belly 
dated V6th March 1848. 

Mudoosooclun Puramanick^ (Plaintiff,) Appellant, 
versus 

Mudoosooclun Doy, (Defendant,) Respondent. 

This is a suit to recover a book debt with interest, amounting 
to rupees 13-9-10. The defendant denies having ever had any 
transactions with the plaintiff (who is shop keeper,) and states 
that this suit has originated in ill-will, which the plaintiff bears 
him for giving evidence in some suit pending in the civil court. 
The moonsiff^s iiicjuiry is incomplete, as he has omitted to call for 
and examine the plaintiff’s account books for the year 1253, in 
the month of Bysak of which the plaintiff asserts the defendant 
first had dealings with him. The plaintiff states that the khata for 
1254 B. S., procluced in court, exhibits the balance brought forward 
from the previous year, for which defendant is liable. Its correct- 
ness should have been tested by a comparison with the accounts 
of the latter^ as upon the result the truth of plaintiff’s claim must 
mainly depend. The appeal is accordingly decreed, and the case 
remanded to the nioonsiff, who will proceed with reference to the 
foregoing remarks and then dispose of the case. The value of the 
stamp to be refunded in the usual manner. 


The 26th Jhly 1848. 

No. 119. 

Appeal from a decision of the Moonsiff of Culnuy Khoda Bukshy 
dated 2Sd March 1848. 

Khoondkar Mahomed, (Plaintiff,) Appellant, 
versus 

Sheik Mukbool, (Defendant,) Respondent. 

This is a suit for defamation ; damages laid at 16 rupees. 

The defendant denies and pleads justification. Plrom the evid- 
ence of plaintiff’s witnesses it would appear that the plaintiff' is in 
needy circumstances, and does not hold a position in society that 
would suffer by abusive epithets being applied to him, nor is it 
proved that the offensive terms, used by defendant towards him, 
have in any way injured him. The witnesses for the defence 
depose to plaintifTs having been in jail in irons, and to his being in 
his domestic life a disreputable character; and under such circum- 
stances opprobrious epithets applied to him, admitting plaintiff’s 
statement to be correct, would not entitle him to damages. The 
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iiioonsiff diainisses the case ; and in this judgment I concur. The 
appeal is dismissed^ and the decision of the lower court affirmed^ 
without serving a notice on the respondent. 

The 27th July 1848. 

No. 122. 

Appeal from a decision of the Moonsiff of Kyiee, Peearee MoJmn 
BanoorjeCy dated 16//^ March 1848. 

Gunga Persad Chowdhree, (Pluintift*,) Appellant^ 
versus 

Dhurm Doss Gope and others, (Defendants,) Respondents. 

The plaintiff sues for arrears of rent, accruing from 12.W to 
1253, amounting with interest to rupees 4-4-5- 1-1. The plaintiff 
states that the defendants occupy a house belonging to himself 
and his brothers ; that for the years stated they have failed to pay 
liim his share of the rent. The defendants, in reply, state that 
they leased the house from one Kalee Pershad Mookerjeea, a third 
party in this case, to whom they have paid their rent to the 
present time. Kalee Pershad confirms their statement, and adds 
that the house is his property, and was given to him by the late 
father of plaintiff, and in support of his claim files a deed of gift 
duly signed and attested. 

The moonsiff dismisses the case in regard to the claim for rent, 
— the plaintiff failing to prove that he ever received rent or his title 
to claim it. The moonsiff has, however, entered also into the 
(question of right to the property for which rent is claimed, and 
])ronounces judgment on tlnat point in favor of the third party. 
The plaint being solely one for rent, the moonsiff should have con- 
fined his irupiiry to that point. The right of possession is another 
matter altogether, of which the court cannot in the present case 
take cognizance. The appeal is therefore decreed, and the case 
remanded to the moonsiff, with a view to liis passing orders in 
reference to the previous remarks. The cost of stamp to be re- 
funded in the usual manner. 

The 27tii Juity 184g. 

No. 125. 

Appeal from a decision of the Moonsiff of Culna^ Khoda Bukshy 
dated YJth March 1848^ 

Bilesur Nath Puramanik, (Plaintiff,) Appellant, 
versus 

Jye Narain Bhuttacharj and others, (Defendants,) Respondents. 

The plaintiff sues to recover rupees 97-4-5, as per deed of in- 
stalment, bearing date 18th Aghun 1245. The defendants deny 
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that their father, Durup Narain, executed the said deed, and state 
that tliese proceedings have originated in a dispute and ill-will. 

The moonsifF observes that, according to the purport of plaintiff^s 
replication, the kistbundee was for a balance due on a bond, exe- 
cuted by the deceased Durup Narain in 1235 B. S. This bond is 
not forthcoming ; nor is there any allusion in the kistbundee, 
which, the moonsiff observes, there would have been had such a 
bond ever existed. The witnesses also depose that when the deed 
of instalment was executed, there were no other documents pro- 
duced by plaintiff. He further remarks that the plaintiff, from 
his appearance, cannot be more than 24 years of age ; and he 
must have therefore been a minor when the deed of instalment was 
drawn out, and that the latter accordingly must be worthless. 
On the other hand the defendants^ witnesses prove that a feud has 
existed for some time past between plaintift' and defendants ; and 
under these circumstances he gives a decree for defendants. 

The appellant admits in this court that he was a minor when the 
deed of instalment was executed ; adding that his mother, as his 
guardian, had caused the deed to be dniwn out in his name. As, 
however, this demurrer was not raised in the court of first instance, 
it can have no weight now. The plaintiff has, in my opinion, 
utterly failed to prove his claim ; and I agree with the lower court 
tliat this case has originated to gratify revenge and to annoy the 
defendants. 

Tile appeal is dismissed, and the decision of the moonsiff aiiiriii- 
ed, without serving a notice on the respondents. 
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Present : F. SKIPWITft, Esq., Officiating Judge. 

TiIe 3d July 1848. 

No. 509. 

Appeal from the decision of Mr. Vlnney^ Moonsiff of second Town 
Divisiony dated "Jth September 1847- 

Bachenee Bebee, Appellant, 
versus 

Sanaoolluh, Respondent. 

This was an action for the value of some nifuigocs appropriated 
by appellant as her own property but claimed by the respondent. 

Several witnesses were produced by both parties to jjrove 
their respective right ; but the moonsiff gave a decision in favor of 
the respondent because not only his own witnesses but two of the 
appellant’s declared the tree belonged to him. 

The appellant urges that her possession is proved I)y the 
measurement papers, but these she neglected to file ; and after 
going through the e\ideiice, I concur with the moonsiff in the 
decision given by him and dismiss the appeal. 

The 3d July 1848. 

No. 525. 

Appeal from the decision of Khyroollah ,Shah Budukshanee, 
Moonsiff of ZorowargungCy dated 31^^ August 1847. 

Musst. Almas Banoo, Appellant, 
versus 

Musst. Koorshed Banoo, Respondent. 

The respondent brought this action to obtun possession of 
1 krant 1 gunda of land, which she stated belonged to her talook 
of Inayut Ally. 
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The appellant pleaded that the land was part of her khas talook, 
but failed to produce any proof in substantiation of her plea in the 
moonsifF^s court. 

In her appeal she says she had filed her proofs in a suit broiij^ht 
by Nujmoodeen, the cultivator of the soil, and which is pending 
in appeal. On examining the record of that case, however, I can 
find no exhibits but simply a reply filed on her behalf by her 
husband. As the appellant failed to support her plea in the 
lower court, her objections to the decisions cannot now be enter- 
tained, and 1 therefore dismiss the appeal. 

Thk 4th July 1848. 

No. 511. 

Appeal from the decision of Baboo Poonio Chunder^ Moonsiff of 
Hoiolah^ dated "TPith September 1847* 

Hyder Alii, (Defendant,) Appellant, 

versus 

Waridoollah and Musst. Budroonnissa, (Plaintiffs,) Respondents. 

The respondents, as heirs of Syud Bussuroollah, sued upon a 
bond dated Chyte 1200, for rupees 16, payable upon the 24th 
By sack 1201. 

The appellant denied all knowledge of the transaction, and 
pleaded that he was at enmity with the respondent and was about 
to sue him for the value of betelnuts and other goods due to him. 

The moonsiff gave a decree for part of the amount claimed, ob- 
serving that, although the defendant had been repeatedly called 
upon to prove his allegation, he had omitted to do so. 

The appellant urges that the moonsiff did not take the evidence 
of his witnesses and only examined two of the five witnesses to 
the bond. 

From an examination of the record I observe that the appellant 
was called upon oh the 6th and 31st August to file his proofs, and 
that he has omitted to do so, and he has stated no reason for his 
omission in appeal. If the plaintiff considered his case proved by 
two witnesses, it was unnecessary for him, or at least, optional 
to him, to have the other three examined, so that this plea is in- 
admissible. 

The appellant in his juwab admits that he has traded with the 
respondents and their deceased relative, and I therefore see no 
reason to doubt the correctness of the decision, which 1 confirm. 
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The 4th July 1848. 

No. 512. 

Appeal from the decision of Moulvee Gudah Hossein, Moonsiff of 
first Town Division, dated Qth September 1847* 

Einoodeen^ (Defendant^) Appellant, 
versus 

Kalecnath Biindopadeah, (Plaintiff,) Respondent. 

The respondent sued appellant for rent for the years 1202,1203, 
1204, and 1205. ^ 

The appellant pleaded that he has been a resident of Akyab for 
20 years, and did not return to Chittagoni? till 1205 ; but the 
moonsiff, without calling upon him to prove his plea, gave a decree 
against him agreeably to the report of an ameen deputed by him 
to hold a local investigation. This report was filed on the 7th 
September, and the case decided on the 9th, so that the appellant 
had no opportunity of stating his objections to it. I therefore 
reverse tlie moonsiirs decision, and return it that he may take 
evidence to the absence of the appellant during the time stated by 
him, and {dso to listen to any objections he may offer to the ameen^s 
report. The appellant is entitled to receive back the value of his 
stamp. ' 

The 4x11 July 1848. 

No. 514. 

Appeal from the decision of Moulvee Alii Newaz, Moonsiff of 
Bhutiearee, dated ^th September 1847. 

Saduk Alii, (one of the Defendants,) Appellant, 
versus 

Musst. Soobudrah, (Plaintiff,) Respondent. 

The respondent sued the appellant and four or five other per- 
sons for the rent of a tank called liimmut Singh. Several of the de- 
fendants appeared and admitted the justice of the claim ; and the 
moonsiff gave a decree accordingly, releasing, however, the appel- 
lant from the -claim. 

The appellant urges that the tank is his, and that* although no 
decree has been passed against him, his interests are thereby injured, 
lie also states tl at he was not served with the* usual notices. 

On examining the record it appears that the peons who served 
the notices at his house reported that the appellant was not at 
home ; but the moonsifl’ omitted to take evidence to the fact of the 
issue of the notices. The moonsift’^s decision, therefore, must be 
reversed, and the case returned that the moonsiff may receive the 
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appellant’s reply to the action and pass such orders thereon as he 
may think proper# The appellant is entitled to the value of his 
stamp. 

The 8th July 1848. 

No. 620. 

Appeal from the decision ofKhyroollah Shah Budukshanee^ Moonsiff 
of Zorowargunge^ dated 2i)th September 1847. 

Nizamooddeen, (Plaintiff,) Appellant, 
versus ^ 

Ameenooddeen and others, (Defendants,) Respondents. 

The appellant stated that in 1838 he had obtained a decree of 4 
cowrees of land, which formed part of his tiippah, and that the 
defendants had, during ^the absence of his ryots, dispossessed him 
of it. 

The moonsiff in his decision says that it is unnecessary to en- 
cpiire whether this land formed part of the former decree or not, 
because the appellant did not apply for an aineen to give him 
possession of it, and that moreover the copy of the decree filed is 
altered in the very place where is stated the (piantity of land obtain- 
ed by him, and he therefore dismissed the suit. 

The appellant offered to get an authenticated copy of the de- 
cree from the judge’s court, but the moonsiff refused him permis- 
sion, stating that he had made the application with the view of 
delaying the decision of the suit. 

This decision is manifestly improper, and I therefore return the 
case that the moonsiff may allow the appellant to file another 
authenticated copy of the decree, and then ascertain whether the 
land claimed forms part of it or not. The appellant is entitled to 
the value of his stamp. 

The IItii July 1848. 

No. 521. 

Appeal from the decision of Khyroollah Shah Budukshanee^ Moon- 
siff^of ZorowargungCy dated 9\st August 1847* 

Ahmud Allee and Dununjee, (Dcfenda,nts,) Appellants, 

' versus 

Punoollah Booeah, (Plaintiff,) Respondent. 

The I'espondent states that although he does not cultivate any 
land of the appellants, they attached his property and compelled 
him to pay rupees 8. 
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Ahniud Ally, in h\%jowab^ says that his wife purchased the land 
and that the respondent settled with her for 7 rupees per kance, 
and that he has never attached his property. 

Dununjee similarly denies that he ever attached the respon- 
dent's property, but says he cultivated 15 gundahs of land, and on 
his instituting a suit against him he voluntarily paid him 5 rupees 
rent for the years 1207 and 1208. 

As the moonsilT considered the attachment of the property to 
have been proved and to have been illegal, he gave a decree for the 
amount claimed. 

Dissatisfied, the appellants urge that they were not called upon 
to file their proofs, but this appears to be untrue. They were 
ordered to file their proofs on the 14th August, and Ahmiid Ally 
filed a kuballa on behalf of his wife and an old kubooleut given to 
a former tiippadar in the year 1177- They did not file a list of 
witnesses, nor any kubooleut given by the respondent to Musst. 
Ahmednissa for the year for Avhich the rent is claimed, and I there- 
fore confirm tlie moonsiff’s decision and dismiss tlic appeal. 


The 11th July 1848. 

No. 522. 

Appeal from the decision of KhyrooUah Shah Badukshanee^ Moon- 
siff of ZorowaryimgCy dated 20/4 September 181/. 
Mahomed Wassil and others, (Defendants,) Appellants, 

versus 

Musst. Altaf Bebee and Nujeemooddeen, (Plaintiffs,) Respondents. 

The respondents brought this action to recover possession of 
a tank dug by their ancestor, Saduk Chuklahdar, from whicli tliey 
were ousted as they allege, by the appellant, in the month of Poos 
1208 M. 

The appellants pleaded that though .the tank was dug by Saduk 
Ally he had received compensation for doiifg sc^, and had never 
asserted his right to it durmg his life time or held possession of it, 
and that the right of it is vested in them. 

The moonsiff, after hearing the evidence on .both sides, decreed 
possession of half the tank to each party and from this decision 
each has appealed. 

The respondents, in support of their claim, filed aroobukaree of 
a deputy collector, dated the 27th April 1839, in which the right 
of the tank is declared proved to be vested in the respondent, and 
both parties produced witnesses. 
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From the evidence adduced, it is proved that the appellants 
have lonjr cnjo 5 x*d tlie use of the tank, and Jiavc buried their dead 
in its banks; and tliat it is close to the house of the appellants, and 
distant from that of the respondents. There is no evidence to shew 
that Saduk Ally Chuklahdar ever exercised any right of owner- 
ship during his lifetime, nor satisfactory evidence that the respon- 
dents have done so. Their witnesses only state generally that 
tliey have done so, but have not described any specific act from 
which their right can be presumed. They attempted, it is true, to 
fish the tank in the year 1208, hut were opposed by the appellants; 
and that attempt is the cause of the present action. The roobu- 
karee of the deputy collector sets forth chat it is proved that the 
tank belongs to the respondents; but it does not specify the nature 
of the proof, &C .5 it moreover declares that the use «f the tank 
and the right of burial of their dead is vested in the jippellants. 
Under these circumstances I reverse the moonsilT^s decision, and 
dismiss the respondents^ claim. The costs of both courts to be 
defrayed by the respondents. 

The 11 Til July 1848. 

No. o2G. 

Appeal from the decision of Kht/rooHah S/tnh Baduhshanee^ Moon- 
sijf of Zorowuryuape^ dated \li)lh Sepiember J 847 « 

Altaf Beebee and Nujeemooddeen, (Plaintiffs,) Appellants, 

iJcrsus 

Mahomed Wiissil and others, (Defendants,) Respondents. 

Tins case is the same as the one reported above. The appeal 
is dismissed with costs. 

The 11 Til July 1848. 

No. .^>24. 

t 

Appeal from ike decision of Mr, Finney, Moonsiff of second Town 
^ Division^ dated Hih Sept^nher 1847 - ‘ 

Golam Hossein, (Defendant,) .Appellant, 

versus 

Miikbool Ally, (Plaintiff,) Respondent. 

The respondent brought this action, to reverse the measurement 
papers of a tank of 13 gundahs, 1 cowree of land, and the appel- 
lant brought a counter suit to obtain possession of the tank. 
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Both suits were pcndiiur in the moonsiff’s court; but instead of 
deciding both toircther, he ii^ave a decree in tlie present case in 
favor of the respondent^ observing, ‘^and be it borne in mind that 
sliould the said defendant (Golani llossein) be able to establish lus 
claim on the land on which the dags are, this order shall not affect 
his right.^^ The appellant very naturally objects to this conditional 
decree against him, and urges that all his documentary evidence is 
filed in the suit instituted by himself to obtain possession of the 
disputed tank. The conditional order of the moonsiff is irregular, 
and as both cases are so intimately connected he ought to have 
decided both at the same time. 1 therefore reverse his decision, 
and return the case to hint, that he may, witli referen(‘e to the above 
observation, decide both cases at the same time, so that one deci- 
sion may not be opposed to the other. The appellant is entitled 
to the value of his stamp. 


Tiiic lira July 1848. 

No. 528. 

Appeal from the decAsion of Moulvee Alll Newoz^ Moomiff of 
Bhutlearce^ dated \Ath iSeptember 1847- 

Nussiiroollah Lclamdar, (Defendant,) Appellant, 
versus 

Mahomed Koresh, (Plaintiff,) Ilespondent, 

The respondent brought this suit to compel the appellant to 
renew his poltah for 12 kanees of land upon an amiual jmmiia of 
rupees the ground of its being a junglehooree tenure. 

The appellant denied that the respondent held Jiis lands at a 
fixed rent, and moreover stated that he was in possession of I d., 

1 k., 4 g., 2 e., for which lie ought to pay rent at the rate of 

2 rupees per kanee. 

As the respondent could give no proof of right to hold his lands 
at a fixed rent, tlie inoonsilT deputed an ameen to measure the 
land in Ins possession, and also took evidence to the rates iisnally 
paid for land -in the neighbourhood. The ameen reported that 
14 k., y g., 2 c., I k.,4 d., was in the respondent’s pcjssession, and 
the moonsiff fixed the •rent to be paid for it at the Kites of the 
village, or rupees 13-14-2. 

The appellant objects that the rate is too low and that 2 rupees 
per kanee is the proper rate. Of this, liowTvcr, he could give no 
evidence whatever, nor of his statement that the respondent holds 
more land than he is rcp(u'ted to do by the ameen. I therefore 
confirm the decision, and dismiss the appeal. 
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The 12th July 1848. 

No. 530. 

Appeal from the decision of Moonshee Abool Hossein, IMoonsiff of 
Bhojpore^ dated 20th September 1847. 

Sluunsher Ally Chowdree, (Dcfeiulaut,) Appellant^ 
versus 

Mahomed Alii, (Plaintiff,) Respondent. 

Tuts was an action by the respondent, to reverse a kiibooleiit 
forcibly taken from him by the appellant in the month of Kartick 
1208 for 2 k., 10 g. 

The appellant denied that he had taken any kuboolciit of the 
date mentioned, but said the respondent had given him one volun- 
tarily in 1205, agreeably to which he received rent from him. 

As force was proved in compelling the respondent to sign a 
kubooleut in 1208, the moonsiff gave a decree, ordering its 
reversal. 

Tiie appellant urges that as the case was only pending two and 
a half months, he had not sufficient time allowed him to repel the 
claim set up to prove his kubooleut of 1205, and that he was not 
even called upon to do so. 

From a perusal of the record it appears that after filing his 
jowab, he was not cidled upon to disprove the claim, I therefore 
reverse the moonsiff^s decision, and return the case, that he may 
listen to any evidence the appellant may wish to bring forward to 
repel the charge. The appellant is entitled to receive back the 
value of the stamp. 


The 15tii July 1848. 

No. 529. 

Appeal from the decision of Moulvee Gudah Hossein, Moonsiff of 
first Town Division, dated the Sth September 1847. 

Nooroollah, (Defendant,) Appellant, 
versus 

Abdool Hamecd and Abdool Hadee, (Plaintiffs,) Respondents. 

The respondents state that I k. 10 g. of waste land, 
road, and nullah have long been in their possession in mou/ah 
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ChandponjT, and was recorded in their names by Bushtiib Churn 
aiiieen in dag 2130, of the measurement papers of 1200; and tliat 
the appellants dispossessed them in llie year 1202, and have 
hrouglit the waste land into cultivation. They therefore claim 
possession, together with mesne profits from the date of dis- 
possession. 

The appellants claim the land as theirs, and say it is situated in 
mouzah Sholah Shehur, luiving been recorded in their names by 
Nemie Churn ameen in measurement papers of 12(K). 

After taking evidence the moonsiff deputed three several ameens 
to hold a local investigation. Two of them reported that half the 
land was situated in moifzah Chandgongand half in Sliolah Shehur, 
and the third Obeichurn declared that the whole belonged to 
Chandgram. The moonsiff, after comparing the chittahs of the 
ameens deputed by him with the chittahs of the ameens appointed 
by the deputy collector, decided the land to be situated in mouzah 
Chandgram, and to belong to the respondents. As the land, how- 
ev^er, had been broken up and brought into cultivation by the 
appellants, he disallowed the claim for mesne profits. 

The maps of three ameens, deputed by the moonsiff, agree in all 
respects. The chittah filed by the appellant shews that a tank 
belonging to him is the southern boundary of mouzah Sholah 
Shehur, and the investigation of the ameens proves that the land 
claimed is to the north of the tank, and consequently belongs to 
mouzah Chandgram. I therefore confirm the moonsiff^s decision, 
and dismiss the appeal. 


The 15th July 184S. 

No. 531. 

Aj)peal frotn the decision of Moulvce Gadah Hossnn, Moonsiff of the 
first Town Division^ dated 8//* September 1847- 

Nooroollah, (Plaintiff,) Appellant, 

• versus , 

Abdool Hamced and Abdool Hadee, (Defendants,) Respondents. 

This was an action to reverse the measurement chittahs of 4 
gundahs, 1 cowree of land, being part of that which was the sub- 
ject of the suit No. 529. ... i , ii.ii 4 . 

As the land in question is by that decision declared to belong to 

the respondents, I dismiss the appeal. 
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The 18tii Jui.y 1848. 

No. 53G. 

Appeal from the decishn of Moulvee Giidah ITosseiu^ Moonsiff of 
first Town Division, dated Ttk September 1847- 

Futteli Ally, (Defendant^) Appellant, 
versus 

Aineenali Becbce, (Plaintiff,) Respondent. 

The respondent sa3^s she was married to the appellant in 120/5 
and that he turned her out of the liouse in 1208; that in the 
presence of arbitrators lie agreed to pay her two rupees a inontli 
which he has not done, and she therefore brings this action for 
alinioii}’ for six months. 

The appellant pleads that respondent proposed to, and persuaded 
him to marry her, which he did, but that iie afterwards found out 
she was a married w’oman, and therefore gave her up, and that on 
giving her up she gave him a farkuttee, declaring she had no 
claim upon him. 

As the marriage was proved, and the agreement to pay her two 
rupees a month was established, the moonsiff gave a decree. Tiie 
farkuttee \vas written on an 8 annas stamp, and as it rei[uire(l a 
stamp of rupees four and the appellant refused to have a proper 
stamp affixed, the moonsiff properly rejeet^id it. 

The appellant urges that the moonsiff did not call all his 
witnesses to prove his farkuttee, or take evidence that the res- 
pondent is now living an abandoned life. This appears to be 
the case, but as the farkuttee is inadmissible it was unnecessary to 
prove it. There is no evidence to prove, nor indeed is it alleged, 
that the respondent ever behaved ill while living with her husband; 
and he is bound to provide her with maintenance, i therefore 
confirm the decision, and dismiss the appeal. 

The 18tii July 1848. 

No. 540. 

Appeal from the decision of Khyroollah Shah Buduhshanee, Moonsiff 
of Zorowargmuje, dated 2()//t September 1847* 

Mahomed Azecni, (Plaintiff,) Appellant, 
versus 

Rammohun, (Defendant,) Respondent. 

The appellant states that the respondent cultivates f) giindahs 
of land belonging to him in dag G33 ; and that he has served him 
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with notice to settle for it; but tliiit he will take no notice of his 
requisition. 

The respondent denies that he cultivates the land ; and as the 
appellant could not prove that he did so, the inoonsift’ dismissed 
Ills claim. In appeal, he urges that the moonsiff ought to have 
deputed an ameen to hold a local investigatioi^ and that if he had 
done so he sliould have been able to liavc proved defendants^ 
possession. Such an objection cannot be entertained; if he could 
prove it by fair means before tlie moonsilf, it is not likely he should 
do so before an ameeii. I conlirm the decision, and dismiss the 
appeal. 


The 18th July 1848. 

No. 549. 

Appeal from the decision of KhijrooUah Shah Badakshanee^ Moonsijf 
of Zorowarpunge^ dated 2^lh September 1847. 

Ameerooddeen, (Defendant,) Appellant, 

versus 

Kiimcr Ali and Kamkant, (Plaintiffs,) Respondents. 

The respondents sued to obtain possession of8kances, 1/ gnndas, 

2 eowreesof land, which they alleged the appellant refused to give 
up, or to pay rent for. 

The appellant denied that he held possession of more than 
4 kanees, 12 gundas, 2 cowrees, which he stated to be nankar. 

Tlie moonsiff did not hold any local enquiry, but, after taking the 
evidence of several witnesses, decided that tlic appellant was enti- 
tled to maintain possession of the land, provided lie agreed to make 
a settlement for it with the respondent within the period of one 
month from the date of the decree. 

The appellant urges that no sufficient enquiry has been made as 
to the quantity of land held by him; and that moi’cover a kubooleut 
forcilJfy takert from him for the land claimed, has bfjen upheld by 
the iHoonsiff as voluntarily taken. 

From a perusal of tlie records of those cas^s which are pending 
in appeal, it appears that the appellant sued to reverse a kubooleut 
forcibly taken from him in the month of Aghun 120/, for 4 kanees, 
12 gundas, 2 cowrees, for rupees 38-1 ; and that the respondent 
sued upon the very same kubooleut for rent, for 5 kanees, 8 gundas, 

3 cowrees, 2 krant; and that the moonsiff decreed the rent claimed. 
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and upheld the kubooleut. The evidence taken goes to shew that 
the kubooleut was taken by force, and the appeals have been 
admitted, and the respondents summoned to shew cause why the 
decisions should not be set aside. 

In the present case it is necessary that the moonsiff should 
ascertain by the dentation of an ameen the amount of land in pos- 
session of appellant ; but he should not decide the case till the 
result of the appeals pending relative to the validity or otherwise of 
the kubooleut has been communicated to him. I therefore reverse 
the inoonsifFs decisions, and return the case to him, that he may 
proceed as directed above. The appellant is entitled to the value 
of his stamp. * 

The 21st July 1848. 

No. 541. 

Appeal from the decision of Moulvee Abool Hossein, Moonsiff of 
Hathazareey dated 29/A September 1847. 

Rumzan Ally, (Defendant,) Appellant, 
versus 

Iniamdec, (Plaintiff,) Respondent. 

The respondent stated that oneRamehurn obtained a decree on 
the (>lh November 1845 against him, Rumzan Ally and the estate 
of Buksh Ally deceased, tlie whole of which he, the respondent, 
has licpiidated ; that Buksh Ally died, leaving no property whatever, 
and he subsequently brought this action to recover from tlic 
appellant half the value of the decree, which had been satisfied by 
him. 

The appellant pleaded that he was surety for the payment of 
the money upon wliieh the decree was given ; and that as it had 
been liquidated, no claim could lie against him. 

The moonsiff, in his roobukaree, says that the decree is given 
jointly against Imamdee, Rumzan Ally and Buksh Ally, and as tlic 
appellant was surety for Buksh Ally, who has died without pro- 
perty, he is responsible to Imamdee. 

The decree, dated Cth November 1845, sets forth that it is jp’ovcd 
that Buksh AUy and Imamdee, upon the security of Rumzan Ally, 
had borrowed money from Ramdoolall, the father of Rainchurl% and 
declares therefore all three responsible. It is evident that tlie 
appellant only became responsible for the payment of the money by 
Imamdee and Buksh Ally to Ramdoolall, the father of Rainchiirn, 
and not for the parties paying it in equal shares ; and the mooiisiff^s 
decision therefore cannot be upheld. I therefore reverse it, and 
dismiss the claim. The respondent to pay all the costs. 
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The 21 ST July 1848. 


No. 543. 

Appeal f rom the decision of Khyroollah Shah Budukshanee^ Moon^ 
siff of Zorowargunge, dated 2rf October 1847* 

Golam Nubee, (Defendant,) Appellant, 
versus 

Musst. Jonab Beebeey (Plaintiff,) Respondent. 

The respondent says* that her son obtained a decree for 2 k., 
15 jy., in talook Ashud Walee, and obtained possession, that he 
died childless, and the land reverted to her, and the appellant 
ousted her out of 6g. in the year 1205 ; and she therefore brings 
this action to obtain possession. 

The appellant claimed the land as belonging to him ; and the 
moonsiff, upon the evidence of three witnesses, decided that the 
land belonged to the respondent. 

The original decree filed shews that the decree was given for 
2 k., 15 g., and to determine whether this is part of that land, 
the moonsiff ought to have called for the chittahs agreeably to 
which the respondent's son was put in possession, and then, if 
necessary, have deputed an ameen to compare the boundaries there- 
in laid down, with the boundaries of the land claimed. His decision 
is incomplete ; and I therefore reverse it, and return it for re-inves- 
tigation. The appellant is entitled to receive back the value of 
the stamp of appeal. 


The 21st July 1848. 

No. 545. 

Appeal from the decision of Moonshee Abool Hossein, Moonsiff of 
BhojporCy dated 23rf September 1847. 

, Nowzish, (Defendant,) Appellant, 

versus 

Mahomed Banoo, (Plaintiff,) Respondent. 

The respondent says he had charged Kubeer Mahomed and 
others before the magistrate with setting fire to his house ; and 
that he in consecpience seized him, and caused him to be carried off 
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to the house of the appellant^ where he kept him imprisoned ten 
days, and on the 4th Falgoon 1207, compelled him to sign a bond 
drawn out in favor of Nowazish, and then released him : he there- 
fore brings this action to set aside the bond. 

Appellant says the bond was executed voluntarily, but omitted to 
bring forward any evidence during the period of eight months ; and 
the moonsiff, after hearing two witnesses, decreed the case. 

The appellant now says he was not aware that his witnesses 
were called for, as themoonsiff did nc5t serve him with notice. An 
examination of the record shews that his vakeels were in attend- 
ance, and that during the period of eight months he adduced no 
proof in support of his plea. I therefore Confirm the decision, and 
dismiss the appeal. 


The 22d July 1848. 

No. 495. 

Appeal from the decision of Moonshee Abool Hossein^ Moonsiff of 
Bhojpore^ dated 23d August 1847- 

Shiimsheer Ally and Choonoo, (Defendants,) Appellants, 

versus 

Toofur Ally, (Plaintiff,) Respondent. 

The respondent brought this action to recover the value of pro- 
perty illegally distrained by the appellants for tlie rent of lands 
alleged to have been cultivated by him but which he did not 
cultivate. 

The appellants pleaded that the respondent had executed a 
kubooleut to him on the 4th Mang 1205 ; but as he could not pro- 
duce it, the moonsiff decreed the case against him. 

•In appeal, they urged that they repeatedly offered to file the 
kubooleut, but that the moonsiff refused to receive it. On the 21st 
of June the appellants were called upon to prove tjiat they had 
tendered the kubooleut to the moonsiff, and on the 28th the^pre- 
sented a petition, stating that the kubooleut had been burnWince 
the case was decided. Their witnesses state that the kubooleut 
was offered to the moonsiff once during the month of Bysack ; but 
they cannot state the date. They also say that a box in which 
the appellant used to keep papers has been burnt, but whether the 
kubooleut was in it or not they cannot say. Under these circum- 
stances I confirm the tnoonsiff^s decision and dismiss the appeal. 
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The 22d July 1848. 

No. .548. 

Appeal from the decision of Baboo Poorno Chunder Mookerjea^ 
Moonsiff of Howlah^ dated 27th September 1847. 

Musst. Keincho®eebee, (Plaintiff,) Appellant, 
versus 

Ahmud Ally and Mahomed Baris, (Defendants,) Respondents. 

No. 554. 

Ahmud Ally, (Defendant,) Appellant, 

. versus 

0 Musst. Keincho Beebee, Plaintiff, (Respondent.) 

The plaintiff stated that she was in possession of some rent-free 
land which had resumed by the collector and which ought to have 
been settled with her, but which owing to the chicanery of the 
defendant had been settled with him ; and she therefore brought 
this action to set aside the settlement with the view of obtaining 
an injunction to the collector to make the settlement with her. 

The defendant Ahmud pleaded that the land belonged to him, 
but pending the suit the land was sold for arrears of revenue and 
purchased by Mahomed Baris. 

The moonsiff stated that he could not dispose of the question 
as the land had been sold, but decided that the defendant Ahmud 
Ally should pay the costs of suit. 

From this decision Musst. Keincho appeals on the ground of 
the sale having been fraudulently caused by the defendant, Ahmud 
Ally, and Ahmed Ally because the costs of suit have been decreed 
against him. Musst. Ke^icho^s plea cannot be entertained in this 
suit, because, if proved, the sale cannot be reversed and an injunc- 
tion granted as requested by her ; and as the sale might have been 
prevented by her, I see no reason for saddling the defendant 
Ahmud Ally with costs. I therefore amend the moonsiff^s decision 
and dismiss the plaintiff^s claim. Each party to pay his own 
costs. 

The 22d Ju^y 1848. 

No. 553. • . 

Appeal from the decision of Moulvee Gudah Hdssein, Moonsiff 
of First Towm Division, dated VJth September 1847. 

Dewan Ally and Baker Ally, (Defendants,) Appellants, 

versus 

Baker Ally, (Plaintiff,) Respondent. 

The respondent states he entered into a partnership with the 
two appellants, and that they subscribed rupees 135-3-^, with which 
they purchased paper, pepper, dhal, &c. &c. to the value of 
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rupees 125-31, the remaining ten rupees having been expended 
in boat hire, and other necessary expenses, that the goods were 
sent in charge of the appellants to Akyab, where they realized 
rupees 162-10-8, of which he is entitl^ to rupees 75-14-3-9, 
in lieu of which the appellants have on^ paid him rupees 31, and 
he therefore beings this action for the balance. 

The appellants, admitting the partnership, say they subscribed 
150 rupees, and puchased rupees 137-3^ worth of goods ; but that 
in shipping them they run foul of a sloop, which so much damaged 
them that they only realized in Akyab the sum of rupees 104-12, 
out of which 13 rupees were spent in boat hire, coolies, and other 
necessary expenses, leaving rupees 91- 12 to be divided among them; 
that they had paid the plaintiffs rupees 38, although he wslionly 
entitled to 36-12, and held his receipt for the amount ; and that, 
moreover, 12 maunds of onions, valued at rupees 12, and two 
rupees worth of parched rice had been left behind in charge 
of the respondent, and which he had sold, and appropriated the 
proceeds of. 

The appellants altogether failed in proving their pleas, and as 
it was proved that the cargo was sold for rupees 119, the 
moonsiff balanced the accounts, and awarded the respondent 
rupees 10-12, in addition to the rupees 31, acknowledged by him. 

The appellants urge that their objections were proved ; and that 
the respondentia witnesses, as well as their own, have proved that 
the onions and parched rice remained with the respondent ; and 
that they are in consequence entitled to a set-off for their value. 
The appellants have altogether failed in proving their objec- 
tions, and although two witnesses nominated by both parties 
state that some onions remained behiffd, one of them says they 
were placed in a godown common to both parties, and he cannot 
say what became of them. The other states that the respon- 
dent appropriated them ; but it is observable that no witness has 
mentioned onions as forming part of the goods originally pur- 
chased for the purpose of trading. 1 therefore conhrm the moon- 
siff^s decision, and dismiss the appeal. 

. TtaE 24th July 1848. 

, No. 556. 

Appeal from the decision of Khyroollah Shah^ Budukshanee, ilfbon- 
siff of Zorovmrgungey dated 2\$t September 1847. 

Motee Meah, (Defendant,) Appellant, 
versus 

Oomur Ally and others, (Plaintiffs,) Respondents. 

Tii£ respondents say that they rented 13 cowries of land from 
the appellant, and built in the year 1206 three small houses 
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upon it at an expense of 15 rupees; and that in the month of 
Cheit 1208, the appellant forcibly took possession of them; and 
they therefore bring this action for their value. 

The appellant pleaded that the original houses had been built 
by him ; and that when they were blown down in 1206, the res- 
pondents built them up again with the old materials ; and that in 
1208, they gave them up to him of their own accord. 

The respondents^ statement was fully proved ; and although 
three witnesses deposed to the statement pleaded by the appel- 
lant, the moonsiff gave a decree in favor of the respondents ; and 
after going over the evidence 1 can see no reason to interfere. 
It would be impossible to build up houses with old materials 
that have been in use eight or nine years ; and it is incredible 
that, having dune so, the respondents should without any apparent 
reason have given them up. I therefore confirm the decision, and 
dismiss the appeal. 


The 24th July 1848. 

No. 557. 

Appeal from the decision of Khyroollah Shah Budukshanee^ Moon-- 
siff of Zorowargungey dated 13/ A November 1847* 

Mahomed Azeem, (Defendant,) Appellant, 
versus 

Musst. Sonah Beebee, (Plaintiff,) Respondent. 

The respondent stated that her husband, the appellant, had, 
with Musst. Ameenah his second wife, beaten and ill-used and 
abused her, and turned her out of doors, and she therefore brought 
this action against him for defamation. 

Mahomed Azeem stated that the respondent has misbehaved 
herself and left his house ; and that he had divorced her on the 
23d Falgoon 1208 in consequence. • 

As it was proved that the appellant had called his wife ill 
names and turned her out of doors, the moonsiff refiflsied to enter- 
tain the pleas urged by.appellant, but gave a decree against him. 
As the pleas urged by the appellant have not* been investigated, 
and of great importance, 1 return the case to the moonsiff for 
re-investigation ; and he must also ascertain whether the abusive 
language was used before or after the divorce, should the divorce 
have occurred. The appellant is entitled to the value of the 
appeal. 
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The 24th July 1848. 

No 559. 

Appeal from the decision of Khyroollah Shah Budukshanee^ Moon- 
siff of Zorowargungey dated 27th November 1847. 

Mahomed Musaee^ (Defendant^) Appellant^ 
versns 

Deanutoollah^ (Plaintiff^) Respondent. 

The respondent says he purchased 12 gundas of land^ the pro- 
perty of Nuzur Mahomed^ being a 2 annas, 10 gundas share of a 
talook named Buxee Booeah, and Kurmally Purmally, the son of 
Nuzur Mahomed, deceased ; and that the appellant refuses to give 
him up possession of 5 gundas of it. 

The appellant declares the land to belong to the 13 annas, G 
gundas hissah, the property of Buxee Booeah, and which he has 
purchased of him. 

Both parties filed their deeds of sale ; and the moonsiff, without 
ascertaining whether the land claimed belongs to the 2 annas, 10 
gundas hissah, or to the 13 annas, 6 gundas hissah, gave a 
decree in favor of the respondent, because the talook is entered in 
the present measurement papers in the names of both the sellers. 
The shares have long been separate, and each seller has a right to 
sell the land belonging to him ; but as no evidence has been taken 
to ascertain to which share the land belongs, I return the case for 
tills purpose. The appellant is entitled to receive back the value of 
his stamp. 

The 24th July 1848. 

No. 561. 

Appeal from the decision of Moonshee Abool Hosseiny Moonsiff of 
BhojporCy dated 24/A November 1847. 

Kulum Beebee, (Plaintiff,) Appellant, 
versus 

Gomanee, Uossun Ally, and others, (Defendants,) Respondents. 

The appellant states that five cows, belonging to her, were 
attached and sold by the respondents although she does not culti- 
vate their land. 

Hossun Ally pleads that the appellant, her husband, and son, 
Abas Ally, all live together, and that he attached five cows belong- 
ing to them for rent due for 1207. 
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The cows were all attached on one date^ the 31st March 1846^ 
and sold on the 7th of April ; but as the ameen wrote two rooedads^ 
one . on the 7th of April for the sale of three cows, and one on the 
1 8th of April for two, the appellant brought two actions for reco- 
vering their price. 

The appellant altogether failed in proving that the cows belong- 
ed to her, and it was proved that her husband had given a receipt 
for the excess price they bought^at auction, in which he expressly 
declared they belonged to him, and the moonsiff therefore dismiss- 
ed the claim. I confirm the moonsiff^s decision and dismiss the 
appeal. 


The 24th July 1848. 

No. 562. 

Appeal from the decision of Moonshee Ahool Hossein^ Moonsiff of 
Bhojpore^ dated 2Ath November 1847. 

Kulum Beebee, (PlaiiitifF,) Appellant, 

versus 

Gomanee and others, (Defendants,) Respondents. 

As this case is in reality the same as the one above. No. 561, 
the same order is passed. 


The 25th July 1848. 


No. 165. 

Appeal from the decision of KhyrooUah Shah Budnkshanee, Moonsiff 
of Zor owar gunge y dated \3th March 1848. 

Bindrabun, (Defendant,) Appellant, 
versus 

Musst. Soobee, (Plaintiff,) Respondent. 

■ 

This was an action brought by the respondent for«the maisiten- 
ance of an illegitimate child, and the appeal was, upon her petition, 
called for, out of its usual order. . 

The respondent stated that in 1206 the appellant had enticed 
her to leave her father^s house, which she did, and that she 
cohabited with him till Maug 1208, when a child was born to her, 
upon which he abandoned her and refused to support her ; that 
she instituted an action against him in the magistrate’s court, but 
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that as he iigreed to support her, and paid her some money, she 
had withdrawn her complaint 

The appellant denied that he had ever cohabited with the res- 
pondent, and stated that she had lived with one Bessaram Joogee, 
who was the father of the child. 

The moonsiff stated that, although the appellant denied having 
cohabited with the respondent, and his witnesses stated she was 
with child by Bessaram, it was proved that he had by paying her 
some money induced her to withdraw the complaint instituted by 
her in the magistrate's court, and he therefore gave a decree against 
him at the rate of 1 rupee a month, for five months. 

There is no evidence whatever to show that the appellant ever 
cohabited with the respondent. The witnesses of both parties 
assert that Bessaram was the father of the child, and that the 
respondent had always admitted that he was so, till his death, when 
she laid the charge upon the appellant*^ 

It is proved that on the institution of the suit Mogul Chand, 
the brother of appellant, paid 5 rupees to the respondent, but there 
is no evidence that the appellant was privy to his so doing, and 
even had he been so this would not be conclusive against him, for 
he might have paid the money to induce the respondent to with- 
draw a false and disgraceful charge. I therefore reverse the 
moonsiff^s decision, and dismiss the claim with costs. 


The 25th July 1848. 


No. 502. 

Appeal from the decision of Khyroollah Shah Budukshanee^ Moon^ 
siff of Zorowargunge^ dated ^th August 1847* 

Rammohun Thakoor, (Plaintiff,) Appellant, 
versus 

Ramjca and Ramsunker, (Defendants,) Respondents. 

This case is connected wjth No. 501 decided by me on the 27th 
of June last. The appellant stated that the moonsiff had refused 
to take the eyidence of his witnesses, although he had repeatedly 
caused their attendance at his court. He was called upon to 
prove this fact, and to-day two witnesses,* attended on his behalf, 
who stated that the appellant's witnesses attended the moonsiff^s 
court several times, but they could not state the month or the day 
of the month, and the evidence therefore is valueless. For the 
reasons stated in case No. 501, I confirm the moonsiff^s decision 
and dismiss the appeal. 
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The 25tu July 1848. 

No. 563. 

Appaal from the decision of Khyroollah Shah Budukshanee^ Moon- 
siff of Zorowargunge^ dated 2Ath November 1847. 

Budenath, (Defendant,) Appellant, 
versus 

Mahomed Danish, (Plaintiff,) Respondent. 

This was an action to set aside a kubooleut for 1 kannee 
7 gundas, 2 cowrees, forcibly taken from the respondent by the 
appellant, who pleaded that it had been executed voluntarily. The 
moonsiff states that appellant omitted to adduce any proof, and 
gave a decree, reversing the kubooleut. 

The appellant urges that he was not called upon to take out 
process, and this appears to have been the case. A list of 
witnesses is filed on his behalf and on the back of it is written 
an order for the issue of a subpoena. That the subpcjena was 
ever issued or that the appellant omitted to take measures for 
issuing it, cannot be gathered from the papers. I therefore 
reverse the inoonsiff^s decision, and return the case that he may 
take evidence on behalf of the appellant. The value of the stamp 
of appeal to be refunded. 


The 25tu July 1848. 

No. 664. 

Appeal from the decision of Baboo Poornochunder MookerjeUy Moon- 
siff of Howlaliy dated 24th November 1 847. 

Sreeram Joogee, (Defendant,) Appellant, 
versus 

Moorlcedhur, (Plaintiff,) Respondent. 

■ 

The respondent states that in Aghun 1207 lie lent the appel- 
lant rupees 5 to satisfy a claim from one Bushnub Churn, and that 
he has never paid him. 

The appellant admits the loan, but states that he and the res- 
pondent trade together in beteliiuts, and that in the month of 
Sawan 1208, they balanced their accounts and he paid the respon- 
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(lent 2 rupees cash, and it was declared between them th.at Biisli- 
niib Chnrii^s claim was satisfied. To prove this plea the appellant 
brought several witnesses, who stated that they were present and 
aided the parties in settling the accounts, but although they state 
that Biislinub Churn’s claim was satisfied they are unable to state 
any other item in the account, nor even the date or year in which 
the settlement look place. The moonsiff decreed the amount 
claimed, and after reading the evidence I sec no reason to interfere 
with his decision. There was no written account between the 
parties to shew the nature and extent of the transactions between 
them, and it was settled verbally between them ; therefore, 1 confirm 
the decision and dismiss the appeal. 


The 25Tn July 1848. 

No. f)6b. 

Appeal from the decision of Motdvee Gadah T1 ossein^ Moonsiff' of 
first Tou'u Division^ dated'ilylh November 1847. 

Asuiut Ally, (Defendant,) Appellant, 
versvs 

Mnsst. Moneah Bcebce, (Plaintiff,) Respondent. 

The respondent stated that she lent her brother-in-law, Ashrnff 
Ally, in the year 1202, rupees 48, and that he lent 9 rupees to the 
appellant and others on the 2 1st Srawun 12(>2; that as Ashruff 
could not pay her, he, on the 27th Aghun 1204, made over to her 
the l)ond given to him by the appellant by an ikrar ; and as the 
appellant will not redeem it, she brings this action for its amount. 

The appellant admits the bond, but says that he paid its value 
to Ashruff’ before his death, but that he did not get back the bond 
as he, Ashruff, stated he would give it on his return from the than- 
nah in which he was employed as a burkundaiize. 

TJie execution of the ik^ar making over the bond to the res- 
pondent was fully proved, and the moonsiff therefore decreed the 
cas(», observing that he did not believe the witnesses who stated 
that the appellant had paid the value of the bond to Ashruff, be- 
cause it was clear fi;om the plaint that Ashruff had died previous to 
the alleged date of payment. 

The appellant has omitted to produce any receipt from Ashruff, 
and his witnesses only state that they saw 20 arees of rice given 
to xVshruff, who stated, in their presence, that he had previously 
received 80 arees from the appellant. Under these circumstances 
1 confirm the inooiisifl'^s decision and dismiss the appeal. 
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The 29th July 1848. 

No. .5C(). 

Appeal from the decision of Moojishee Abool Ilosscm, Moonsiff of 
Bhojpore. dated 27th November 1847- 

Miiliomcd Moonu]^ (Defendant,) Appellant, 
verstts 

Anundeerain, (Plaintiff,) Respondent. 

The respondent stated that on the oOth Maiig 1198, he lent the 
appellant and his brother^ Kuiner Ally, sinee deceased, the sum of 
1() rupees upon a bond, which they had never paid. 

The appellant stated that on the date mentioned by the respon- 
dent he had given a bond for 48 rupees, which he had redeemed. 

As the respondents bond was proved, and the appellant omitted 
to take measures for procuring the attendance of his witnesses, the 
moonsiff decreed the case. 

The appellant urges that it was improbable that two bonds 
should have been executed in one date, and that the moonsiff liad 
not given him sufficient time to cause the attendance of his wit- 
nesses. The appellant tiled his list of witnesses, and a subpeena 
M^as served upon them on the 11th September. He was called 
upon on the 2d October and 23d November to take measures for 
attaching their property, but omitted to do so ; and I tlierefore, 
under these circumstances, confirm the decision and dismiss tlie 
appeal. 

The 29th .July 1848. 

No. 5/0. 

Appeal from the decision of Moulvee Gudah Ilossein^ Moonsiff of 
first Town IJivisioUy dated 20/4 November 1847. 

Bnssur Mahomed alias Akber Ally Chowdry, (Plaintiff,) Appellant, 

versus 

Abdoollah and others, (Defendants,) Respondents. 

• 

The appellant and respondent, Abdoollafi, had a squabble at a 
dinner about p'recedence, and the respondent turned kirn out of the 
inujlis, and he therefor^ brought this action to be restored. 

The moonsiff restored him, but did not allow his costs, and he 
has therefore appealed. From the evidence it is proved that 
Abdoollah first opposed the appellant when sitting down, and with 
the aid of his brothers turned him out of the inujlis. I therefore 
award the appellant the costs of suit incurred by him in both 
courts, to be defrayed by Abdoollah. 
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The 29th July 1848. 

No. 576. 

Appeal from the decision of Khyroollah Shah Budukshanee, Moonsiff 
of Zorowargunge^ dated 2\th April 1847. 

Musst. Bhobanesseree, relict of Ramdoolall^ (Plaintiff,) Appellant, 

versus 

Mohbut Ally and Yoosoof, (Defendants,) Respondents. 

The appellant stated the respondents had borrowed of her hus- 
band rupees 24 upon a bond, but had not liquidated it. 

The respondents, though served with notice, did not make any 
defence. 

One Bhyrubchunder pcrsented a petition stating that Ramdoolal 
had left a grandson, a minor, named Keilasch under, and he prayed 
he might be allowed, as next of kin to the minor, to oppose the 
claim. 

The moonsiff, without any enquiry whatever into the truth of 
the petition, stated that it was clear that the appellant had wilfully 
concealed the existence of the grandson, and he therefore dismissed 
the claim. I therefore reverse the moonsiff’s decision, and return 
the case that he may take evidence to the petition of Bhyrubchuii- 
der, and that he nonsuit the case if the existence of the grandson 
be proved ; if not, that he will decide the case according to its merits. 
The appellant is entitled to the value of the stamp of appeal. 

The 29th July 1848. 

No. 569. 

Appeal from the decision of Moulvee Gudah Hossein, Moonsiff of 
first Town Division^ dated VSth November 1847. 

Ramtonoo Seiii, (Defendant,) Appellant, 
versus 

Bindrabun Tewarree, (PLaintiff,) Respondent. 

The respondent states that on the 3d Falgoon 1196 he lent the 
appellant 75 rupees upon a bond, repayable in six months ; that on 
the 4th Cheyt 12(K) he paid him II rupees interest, but had not 
paid any thing more. 

The appellant denies the bond altogether, and says the action is 
barred, a period of tv/elve years having elapsed since the date of the 
bond. 

The execution of the bond was fully proved, but no evidence 
was adduced to the payment of the 1 1 rupees interest ; and as the 
period of twelve years must be calculated from the date upon 
which the money is dcmandable, not from the date of the bond. 
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and agreeaLly to which the suit was instituted under twelve years, 
the nioonsiff decreed the amount. 

The appellant urges the same objections in appeal, but as the 
moonsiff^s calculation is correct, and the bond is proved, I con- 
firm it and dismiss the appeal. 


The 31st July 1848. 

No. 678. 

Appeal from the decision of Moulvee Gudah Hossein, Moonsiff of 
first Town Division^ dated 2Qth November 1847. 

Ramlochun and others, (Defendants,) Appellants, 

versvs 

Musst. Loletah, (Plaintiff,) Respondent. 

The respondent stated that one Izabel Godard had given her 
ancestor Kaleekapersad, a tank calld Bugecrut, in the month of 
Poos 1 178, which he dug out, and which he and his descendants 
have held uninterrupted possession of ever since, but that the 
appellants have, in the measurement papers dated the 30th March 
1839, recorded their names as joint proprietors with her, and 
entered them in dag 2376. 

Appellants state that five brothers, of whom Kaleekapersad was 
one, purchased the tank in 117^^? frnni I/.abel Godard, and that 
they and their descendants have held joint possession of it ever 
since. 

The moonsiff in his decision says it is proved that the par- 
ties have held joint possession of the tank for a great length of 
time, but that the respondent has held possession of the south 
and west banks. He therefore dismissed the case, but made each 
party pay his own costs. 

To this the appellants object in consequence of the moonsiff^s 
stating that the respondent holds possession of the south and 
w^est banks of the tank, and because he has not allowed them 
costs. * , 

Neither th^ deed of gift or the deed of sale is forthcoming, but it 
is proved beyond all doubt that five brothers, Kaleekfapersad, Sheeb 
Churn, Gunesseram, Jlamlochun, and Taraheram, and their de- 
scendants, have held joint possession of the* tank ever since the 
year 1178, and that the appellant has purchased Sheeb Churn’s 
share, and also Gunesseram^s. I therefore amend the moonsiff^s 
appeal, and reverse that part of it awarding the south and west 
banks of the tank to the respondent, and decide that the respon- 
dent shall pay the costs of both courts. 
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The 31st July 1848. 

No. 583. 

Appeal from the decision of Moulvee Gudah Ilossein^ Moonsiff of 
first Town Division^ dated 2G//^ November 1847. 

Musst. Loletah^ (Plaintiff^) Appellant, 
versus 

Ramlochun and others, (Defendants,) Respondents. 

This suit is tlie same as No. 578. Appellant urges tliat slie is 
the sole proprietor of the tank, and the respondents have not 
proved their right to hold it in joint possession with herself. 

The joint proprietorship is fully established, and for the reasons 
stated in the case No. 578, I dismiss the appeal. 

The 31st July 1848. 

No. 579 . 

Appeal from the decision of Moulvee Gudah Hossein^ Moonsiff of 
first Town Division^ dated 2Ath November I 8 I 7 . 

Musst. Peenah Bccbee, (Plaintiff,) Appellant, 
versus 

Abdoollah Khan, Noor Khan, and others, (Defendants,) 
Respondents. 

The appellant claimed 7 rupees 8 annas, the price of mangoes 
alleged to have been taken from her trees. The respondent stated 
the land upon which the trees grew to be in the joint possession 
of both parties, and as this was proved, the moonsiff dismissed 
the case ; and 1 see no reason to interfere, and confirm his decision. 
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The (>Tii July 1848. 

No. mm. 

Original Suit. 

Kasheekaiit Butterjeea, Plaintiff, 
versus 

Oomakant Butterjeca, Defendant, 
and on his demise 

Birj Chiind Butterjeea, for self, and as guardian for two minor 
brothers, namely, Chunderkant and Soorijkaut. 

Vakeel for Plaintiff — Anund Mohun. 

Vakeel for Defendant — Nund Laul. 

Suit for possession of a six anna share in the zumeendaree 
Bans Deeb Uae, including chukla Noorpoor, and inouzahs Sooruj- 
muimee and Kishennugur, valued, including mesne profits, rupees 

sfm. 

This suit was originally tried by the late principal sudder amecn, 
J. Rcily, Esq. That officer, on the I6th August 1 842, passed a decree 
in favor of the plaintiff. Defendant appealed. The Sudder Dewanny 
Adavvliit, finder date the 18th Marcli 1845, reversed Mr. Reily^s 
decision, and directed that the case bf tried de novo by the judge, 
observing : The claim was founded on a butwlira,,which is acknow- 
ledged by plaintiff and defendant to be the found atioji of their re- 
spective rights. The principal sudder aineen had not called for 
that document nor for Authenticated copy of it. He had inspected 
only an extract, or imintukhub, filed by the parties. The judge 
will call for the butwara to ascertain its tenor, and, if necessary, 
make local eiupiiry, and decide the case. 

The original butwara was presented by the plaintiff : the defen- 
dant acknowledged it to be the original document. 
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The plaint, answer, reply, and rejoinder, 16 documents filed by 
plaintifi^ and 14 documents filed by defendant, in support of 
their respective pleas, together with the customary processes, swell 
the proceedings to great length ; and to assist the decision of the 
court, the whole of the papers were on the 21st June 1847, referred 
for the opinion of three arbitrators, namely, Pudum Lochun Ghose, 
Kaleekinkcr llae, and Moonshee Gholam Abas. These gentle- 
men failed to give any aid in the matter; they were not unanimous ; 
they severally returned a long written opinion in effect as follows : 
the first named arbitrator would dismiss the plain tiff^s claim alto- 
gether; the second would award him seven cpsinuts, or under tenures; 
the third would decree twenty-five unde;* tenures. It will appear, 
ultimately, that my decision does not accord with any of the three 
arbitrators. The case has been argued in several sittings during 
the last two years j and all the documents have been examined in 
the presence of the plaintiff and defendant as well as their vakeels. 
It is briefly as follows. 

Bungo Chunder Chowdrec died, leaving three sons, to whom he 
apportioned his estates by a deed of partition during his life. Plain- 
tiff is one of his sons : defendant is the grandson, or son of another 
of his sons : the third son does not appear a party in the case. 

The whole amount of revenue payable by Bungo Chunder 
Chowdree was Sicca rupees 18,065-14-19; by the partition a third 
of that amount was to be paid by each son; the assessment of each 
chukla and mouzah is recorded in tlie partition ; but by allotting 
certain (jismuts, or under tenures, appertaining to a certain chukla, 
as the private property of one son, with the view to equalize the 
profits of all, — the remaining under tenures of the same chukla 
being the joint property of the three sons, and still only one son, 
to whom the few under tenures were granted, being held liable 
under the partition deed for the entire assessment of the chukla, 
has given rise to the suit at issue. 

In illustration of the matter above set forth, and in explanation 
of the plaintiff^s claim, it is observed chukla Noorpoor 6 annas 
originally comprised 25 qismuts : these constitute the claim of the 
plaintiff, together with two other mouzahs, separately assessed, and 
a hatt and julkur within chukla Noorpoor. Plaintiff pays the 
assessment of 6 annas of chukla Noorpoor, viz., rupees 276-15, 
and he, consequently, argues he is entitled to exclusive possession 
of the whole chukla as his private property according to the 
partition. 

The jumma of chukla Noorpoor 6 annas, muzafat Ramkannyc 
Baboo, is rated in the butwara, 276-15, payable by Kasheekant, 
the plaintiff. 

Huldceah Kandypara, &c. jumma 276-15, are declared in 
the same document, but in another part thereof, the private pro- 
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perty of the said person ; the et ca5tera3 plaintiff states, expresses 
the whole 6 anna talooqa^ of which the juinina is 276-15. 

The following extracts from the butwara elucidate the grounds 
of his claim. 

Extract first entry from butwara : 

Chukla Noorpoor, muzafat Ramkannye Baboo, shamil-i-jumma 
muzkooree jumma 276-15. 

The above is the share of Kasheekant (the plaintiff.) 

Second extract from butwara : 

Muzafat Ramkannye Baboo, pergunnah Ameerabad, &c., jumma 
1,476-10-18. 

Deduct dukhil 3 deehee Kasheekant Baboo, 


Chur Kishennugur, 5 8 9 0 

Huldeeah Kandy para, &c., 276 15 0 0 

Soonijinunnee, 4 12 4 0 


287 3 13 3 


Balance, .... 1,189 7 4 2 

to be paid in equal shares by the three sons of Bungo Chunder. 

Third extract from the butwara: 

Muhal Khamar, qismut Koreegaon, Koreehatty, Dheetpoor, 
from the three portioi^s (3 deehee) are allotted to Kasheekant 
Baboo (plaintiff,) jumma m/, these qismuts being included in the 
jumma 276-15, above noticed. 

Plaintiff explains as reason for this special entry, that his father 
purchased these qismuts separately, but allows they form part of 
the chukla Noorpore 6 annas share. Defendant states the butwara, 
and not deeds of sale, must regulate their rights ; that the whole 
property allotted by butwara might be litigated on pleas of deed 
of sale. 

The defendant states of the 25 qismuts, or under tenures, 
claimed by plaintiff as appertaining to 6 annas share of chukla 
Noorpore, five are in possession of the plaintiff; five plaintiff and de- 
fendant and Kasheekant plaintiff^s brother, hold in partnership ; 
six are in possession of strangers, who are no party to the suit; and 
nine arc defaulting under diluvion ; aqd he explains the et cfetera in- 
serted in the butwara after the names of Hitldec;ah and Kandypara 
allude to sub-*tenures, of which there are two in Huldeeah, namely, 
Harpasha and Aghuldea, and one in Kandypara, namely, Beel 
Kuleeanee. * , 

Judgment. 

The plaintiff can have no right or title to hold any portion 
of the general estate as his exclusive property, beyond what is 
specially gifted to him by the terms of the partition deed. 

Huldeeah Kandypara, &c. jumma 276-15, are allotted to the 
plajntiff in the butwara. These form two qismuts of chukla 
Noorpoor, 6 annas share, the jumma of which is the jumma above 
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specified^ namely 276-15; but they comprise not the whole 
talooqa, in which there are 25 qlsmiits named as follows : 

Names of Tenures. Remarks. 

Huldeea is specified in 
partition deed, the share of 
Kasheekant, but not the 
hatt, which is held by the 
plaintiff and defendant in 
joint tenancy. 

Dheetpore, ditto ditto. 

^ Defendant states, neither 
nor 


4. 


1. Huldecah with Iluldceah Hatt,-^ 


2. Dheetpoor, 


Maiidral, ^ plaintiff nor ^fendant 

(^in possession of the qisinut. 
XT 3 f Specified in partition deed 

Kandypara, t as plaintira. 

? Defendant states is in joint 
^ j possession of plaintiff and 

Koo para, < jefen plaintiff^s bro- 

ther. 


G. Kadargaon,... 

7. Gobrund, 

8. Chaikoorpasha, 

9. Josooldecah, 

10. Dukhun Medny Mundul, 

11. Dukhun Barra, 

12. Qismut Basce Ram pore 

Julkur, 



13. Ootur Barra, 

14. Shabaznugur, 

15. Ootur Medny Mundul, 

16. Nunglaly, 

17 . Omal, 

18. Mosooah, 

19. Ootur Kulkar^ 

20. Korehatty, 

21 . Koreegaon, 



22. Dokachy, 

23. Roseror, 

24. Aral Deeah, .. 
2.5. Chur Buleeah, 


Defendant states, diluvion, 
or Gungashekusht. 

Defendant states in joint 
possession. 

Ditto ditto. 

Defendant states diluvion, 
or Gungashekusht. 

Ditto ditto Julkur of 
course remains, but in joint 
tenancy. 

Defendant states in joint 
tenancy. 

Defendant states held by 
a stranger. 

defendant states diluvion, 
or Gungashekusht. 

Ditto. 

Defendant states in pos- 
session of a stranger. 

Defendant states diluvion, 
or Gungashekusht. 

Specified in partition deed 
as private property of ])lain- 
tiff'. 

Defendant states in pos- 
session of strangers. 

Defendant states carried 
away by diluvion. 
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It is evident it was not the intention of the plaintiff^s father to 
convey the whole sllare 6 annas of chukla to his son, the plaintiff, 
as his private property, because he specifies five qisinuts by name, 
1 Huldecah and 4 Kandypara, &c. in one place, juinina 276-15, and 
in another part of the partition paper he gives the plaintiff as 
his private property, muhal khoniar qismuts Koreegaon (21,) 
Korehatty (20,) and Dhatpore (2,) qismuts of the same chukla : no 
jumma is recorded in the partition paper account these three 
tenures, because their assessment is included in the jumma, 2/6-15, 
allotted to plaintiff. Two other mouzahs are made the private pro- 
perty of the plaintiff ; but they do not appertain to chukla Noor- 
pore, these are Chur ][Cishcnuagur, jumma 5-8-9, and Sooruj- 
munee, jumma 4-12-4-3. 

It appears unnecessary to pursue the enquiry into the actual 
state of the qismuts or tenures alleged to have been carried away 
by diluvion, or passed into the hands of persons who are not 
defendants in the suit. 

The defendant is in joint occupancy with the plaintiff and his 
brother in qismuts Kootpara (5,) Josool Deeah (9,) Diikheen 
Medny Mundul (10,) Ootur Barra (13,) and Shabaznugur (14.) To 
these plaintiff has no exclusive rights recorded in the partition 
deed. The Huldeeah Hatt and Baseerampore Julkur are also in 
the joint tenancy. They are not recorded in the butwara as ex- 
clusively appertaining to plaintiff. 

I, therefore, decree possession to plaintiff according to the spirit, 
tenor, and letter of the partition deed, Avhich is the foundation 
of the rights of plaintiff and defendant, the following mouzahs 
and qismuts, or under tenures, of the six anna share of chukla 
Noorpore, viz. Huldeeah Kandyparah, muhal khomar qismut 
Koreegaon, Korcehatty, and Dhcetpore, jumma 2/6-15, chur 
Kishennugur jumma 5-8-9, and Soorujmunnee, jumma 4-12-4-3, 
and dismiss his claim to exclusive possession in the remainder of 
the property. I dismiss his claim to exclusive possession of Hul- 
deeah Hatt and Basheerampore Julkur. 

I dismiss the plaintiff^s claim on defendant for wasilat or mesne 
profits on all the property at issue in the suit. 1 dismiss the 
claim for mesne profits on the land herein decreed his exclusively, 
which plaintiff pleads due to hiin*on the report of an ameen 
deputed to itficertain the wasilat and give possession, under the 
decree of the principal sudder ameen, stated at the commencement 
of this trial to have •been reversed, because in execution of the 
decree passed in favor of the plaintiff in Ihe case noted in the 

margin* Oomurkant and Kaleekant 

* Oomurkant, Kashcckant, aiid (the former being original defendant 
Kaleekant, Jn tjjjg guit) relinquished all claim to 

The Collccto™! llamkisUen, possession of qismut Kisheiiugur, 
purchaser at public sale. jowar Huldcca, Kandypara, and 8oo- 

rujniunnee, in favor of Kasheekant 
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(present plaintiff,) and a perwannah, dated the 27th July 1839, 
was issued by the additional principal sudder ameen to the local 
aniecn, to give Kasheekant exclusive possession of these qismuts. 
If Kasheekant did not appropriate the assets formally resigned to 
him by defendant’s father, Ooinurkant, the default was his own ; 
his brother, and ultimately his nephew were divested of furtlier 
liability ; nor has it been proved that defendants had exclusive 
possessioi]. of the qismuts above named. Or of inuhal khomar 
qismut Koreegaon, Koreehatty, and Dheetpore. 

As defendant has not usurped the rights of plaintiff decreed his 
exclusively by this decree under the tenor of the partition deed, 
the plaintiff will be held liable to full costs of this suit. 

The 6th July 1848. 

No. 135. • 

Appeal from the decision of htoulvee Abdoollah^ Moonsiff of the 

City of Dacca. 

Guluk Chunder Surmah, (Plaintiff,) Appellant, 
versus 

Gourang Bunnik and Gopanl Bunnik, (Defendants,) Respondents. 

Vakeel of Appellant — Anund Mohun. 

Vakeel of Respondents — Gour Chunder Doss. 

Suit to recover the rent of a house, rupees G3-13-5-1-1. 

Plaintiff rented a house in the city of Dacca, to defendants at 
rupees 2-6 per mensem. They paid from the 9th Assin 1251 
till Bhadoon 1252, agreeably to the terms of the agreement; 
from Assin 1252 to Maugli 1252, the rent of four months 
and one day was due, viz. 9 rupees, 9 annas, 5 gundahs, 1 cowree, 
1 krant. Plaintiff desired to oust his tenants that he might occupy 
the house himself ; he therefore gave them notice to quit within 
fifteen days, in default thereof he should charge them rent at the 
rate of rupees 7-6-0 per mensem. They did not vacate his house: 
he therefore sued them for rent from 17th Maug 1252 to 2^ 
'Bhadoon 1253, seven months, seven days, at Ji rupees per mensem, 
rupees’ 54-4, and the. rent 6ustomary above noticed, 9-9-5-1-1, 
total 63-13-5-1-1.' Defendants answered they long, occupied the 
house at Sicca*rupees 2-4 per mensem, and when plaintiff* purchased 
the house, pottah and kubooleeut were- executed, fixing the 
rent rupees 2-6; plaintiff agreeing not to demand more. 

The moonsiff dismissed the suit, on grounds following : first, 
that the pottah states higher rent than rupees 2-6 per mensem 
shall not be demanded ; the pottah resembled a pottah, or lease, in 
perpetuity, therefore plaintiff was not entitled to serve the notice ; 
secondly, a derkhaust, or petition, had been presented by certain 
opponents to the suit, who disputed the validity of plaintiff’s 
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l)nrcluise of the property — they stated he had purchased from 
Musst. Rokcena, and slie liad uo le^al power to sell ; that the 
present suit was a ruse instituted with a view to substantiate after 
proceedings regarding right and title. 

TJie moonsilf observed plaintiff had not stated from whom he 
purchased tlie house, and under the opposition filed, he was not 
entitled to a decree for any rent from the court. 

Appellant pleaded that respondents had in the lower court 
admitted they were bound to pay a rent of rupees 2-G per mensem, 
and, being proprietor, he was at liberty to serve the notice. 
Respondents urged they had rented the house from 1205 upwards 
of fifty years, • 

Judgment. 

The suit being for rents claimed under lease and counter-lease, 
the inoonsiff should liave weighed the merit of the case with 
reference to the tenor (»f these deeds. The validity of plaintilf’s 
purchase was a consideration irrelevant to the point at issue. 
Defendants had executed an agreement to pay the plaintiff* rent at 
the rate of 2-G-() per mensem, which being admitted, plaintilf was 
undoubtedly entitled to the arrears due at that rate. There were 
no conditions in the lease to render defendant other than tenants at 
M'ill. The j)ottjdi does not specify higher rent shall not be de- 
manded, but that except rents nothing sliould be demanded. The 
mode adopted by the plaintiff’ as proprietor for ousting his tenants, 
is in accordance with local usage. Under these circumstances 1 
reverse the decision of the inoonsiff, and decree to appellant the 
amount of his claim with costs. 


The Gth July IS48. 

No. 108. 

Appeal from the decision of Moulvec Abdoollah, Mooiisiff of the 
City of Dacca, 

Kishen Churn Busauck, (Plupitiff,) Appellant, 

. ve7'sus 

Oochub Gojje, (Defendant,) Respondent. 

Vakeel of Appellant, — Gokool Chundur. 

'Respondent, defaulting. 

Suit to recover a bonded debt Sicca rupees 1 l,with interest ecpial 
thereto, total Sicca rupees 22, Company rupees 23-7-4^. On the 
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26th April 1847 the moonsiff tried the case exparte, and dismissed 
the suit on these grounds : 

First, Only orje witness was brought ff)rward to prove the 
validity of the bond. 

Secondly, Tlie suit was instituted eleven years, twenty-one 
days after the cause of action originated. 

Thirdly. The bond appeared recently written. 

Plaintift’ appeals. First, there were three witnesses to the bond, 
was demised, one deposed, the third was, at the time the suit was 
brought forward, in Calcutta, where his deposition might have 
been taken by commission ; that now the said witness, named 
Daghoo Doss, has returned from CJalcu^ta. lie is also states t he 
vakeel, tlie writer of the bond, his deposition was important to 
appellant's interests. The other witnesses had already borne testi- 
mony that defendant has promised to li(|uidalc his debt. Secondly, 
the suit w’as preferred witliin the period limited by statute of 
limitaticm. 

Decreed: tlie moonsiH’s decision is reversed, and the suit renuuid- 
ed for further investigation witli reference to the appellant’s 
rennaining witness, — his deposition having been taken, the moonsitt’ 
will again pass judgment on the merits of the case. 

The Gtii Ji lv 1848. 

No. 115. 

Appeal from the decision of Mr, IF, M. Bird^ formerly Moonsiff of 

Na rainyn nye, 

Cliooramonec Surmah, (Defendant,) Appellant, 
versus 

Rammanik Surmah, (Plaintiff,) Respondent. 

Vakeel of A^ipellant — Shih Chimder, 

Respondent y defaulting. 

Suit to recover the amount of a bond rupees 25, and intwesi 
10 annas, total rupees 25-10. 

The moonsiff decreed to’ plaintiff under date the 2Gth July 1839, 
defendant having admitted the justness of the claim. 

Defendant appealed, setting forth the case was one of entire im- 
position ; appellant denied the debt, and of course the acknow- 
ledgment alleged 5 respondent was not a resident of the place 
stated by him ; that one Ramjewuii through enmity has caused 
the institution of the suit, and had ini(piitously recorded acknow- 
ledgment on part of defendant, and other matters. The matter 
was referred for summary eiujuiry to Kallec Kinker, present 
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moonsiff of Narain^iinire. On the result of Iiis report, dated the 
27 th May under the discretionary power vested in tlie jud^e 

by the ])rovisi(>ns of Clause I, Section 46, Rei^nilation XXIIL 
J8H, I admitted the appeal after a lapse of many years. 

The usual notice and notification liave failed to cause the ap- 
pearance of res])ondcnt in person or bw akeel. 

Some of tile pleas of the appeal liWe been noticed above. It 
appears, further, the bond has not lieen filed, and witnesses to an 
allee;od acknowledgment of the debt have not been examined. 
Under tliese circumstances 1 reverse the decision of the former 
moonsid', and remand the case to its former number on the moon- 
si If ’s file for full investigation and decision on its merits. 

The Ctii July 1848. 

No. 25 of 1847. 

Ajypeal from the decision of St/ed Abas Alli^ Principal Sudder 
Ameen of Dacca. 

Mr. G. Ashburner, (one of the Defendants,) Appellant, 

(A. B. Martin, and J. C. Imbert, agent and partner of Messrs. 

MacIntyre Co., Defendants, who have not appealed,) 

versus 

Bulram Podar and Musst. Ootima, (Plaintiffs,) Respondents. 

Vakeel of Appellant, defauilinq. 

Vakeel of Respondents — Nund Laul. 

Suit to recover the amount of a hoondc'e, rn])ees l,7»T^-8. 

Tlie anuumt was decreed by the principal sudder ameen on the 
29tli April 1847. 

Mr. G. Aslilnirner appealed through his vakeel, Gokool Kishen. 
Th!fe'])leas of appeal were filed on the IGtIi July 1847f 

Gokool Kishen, vakeel, was removed from this court, and 
appointed vakeel in the Sudder Dewanfty Adawlut; conscijuently 
on the 14th April 1848, general notification waS made according 
to rule and usage in these matters for the information df his clients, 
in order that they might nominate other vakeels. Mr. Ashburner 
has not ajipointed another vakeel. 

This day the vakeel of respondents has presented a petition, 
representing that appellant has neglected to proceed in his suit for 
more than six weeks, and praying for a dismissal thereof under the 
provisions of Act XXIX. 1841. 

The appeal is accordingly hereby dismissed. 
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The /tii July 1848 . 

No. 1 of 1848 . 

A-ppcal from the decision of Movivee AhdooUah^ Moonsiff of the City 

of Dacca, 

SuiToop Kunii^Rr, (Pkiintiff,) Appellant, 
versus 

Raindluin Gope, (Defendant,) Respondent. 

Vakeel of Appellant — Oonui Sunkjir Doss, 

Vakeel of Respondent — ^loonshee Golani Abas. 

Sit IT to recover a balance of account in traffic of pice and 
advance for milk, principal rupees *20-5, interest rupees 5-.*3-15, 
total 25-8-15. 

Plaintiff claimed eleven rupees due on a piee account, and 8 
rupees and 5 rupees advances made to defendanl's hrotlier, Lf)ebun, 
and one rupee advanced to defendant himself, total 25 rupees ; the 
S(‘veral items bein^ entered on a memorandum plain paper (a hath 
j'liitta;) the amount was to have been paid off in milk, s(‘ers per 
diem, at 32 seers jku* rupee ; 3 inaunds, 3i) se(*rs milk bad been 
paid, for uliich credit was e^iven rupees 4-1 1 ; f(U‘ the balance 
rupees 2(1-5, to^^(Mber wif h interest 224) |)laintiff sued. His suit had 
been dismissed for neglect; he now instituted a new suit for the 
amount with interest. 

Defendant denied the whole transaction, and adverted to the 
irregularity of the claim. Ilis ])roth(‘r was alleged to ha^'e taken 
from the plaintiff advances auKiunting to rupees \3; and he was not 
made a defendant in the suit, lie stated plaintiff had no sh(»p for 
the excliange of piee. 

Hie moonsitf dismissed the suit, on the following grounds : 
jdaintiff claims on a memorandum (hath chitta,) the sum total 
thereon is not signed by defendant. Tliere is no other document 
to prove the debt, and the (‘vidence adduc(‘d in support of the claim 
is not credible. Furtliermore, improba.bility attaches, defendant 
being imhbted to plainliil': why did lie make further lulvauces, 
without any jirospect of benefit to liimstdf ? for the.milk was to lie 
given to anoVlier person. From local eiujuiry, made by tlie na/ir, 
it appeared there was no shop ojien for the traffic of pice ; and 
Lfichun has not bebn made a defendant. 

Appellant urges the memorandum, on which be claims, is signed 
by defendant (respondent,) and the nazir re[)()rted tliere was traffic 
in pice on a small scale; that he had not made Lochun a defendant, 
because Ramdbun Gope, his brother, entered on the memorandum 
the sums he look. 
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Judgment. 

Oil inspection of the memorandum it appears tncre is a signa- 
ture on the top of it, but not at the base where the sum total is 
exhibited ; and the nazir’s report specifics tlicre had been a pice 
sliop, but when closed was not apparent ; but that plaintiff and 
defendant had no dealings together iivpice. ^ 

There appear no grounds for altering the moonsiff’s decision, 
which is hereby aflinned, and the appeal dismissed with costs. 

The 8tii July 1848. 

No. 7 of 1818. 

Appeal from the dectaion of MouJree Ahdoollah^ Moonsiff of the Ctly 

of Dacca, 

Sheik Alum, (Plaintiff,) Appellant, 
versuH 

Musst. Amooa Beebee, Miisst. M unglee, and Lakoo Cutwalce 
Burkunda/, (Defendants,) Respondents. 

Vakeel of Appellant — Xusscerooddven. 

Vaheeh of Respondents — Ameerooddeeu and Golam Abas, 

Suit to open a road, valued 32 rupees. 

Plainliiy stated, between the hous(*s of the defendants and Aviet 
Ter (iregore, in the city of Dacca, there was a tlioroughfarc, which 
led from his house to the higli street; defendants closed it; the 
stoppage was reiiKMa^d by the municipal committee ; by order of 
the* fonjdaree court the road was again stopped. He sued for the 
right of tlioronglifare. 

Defendant, Musst. Munglee, denied the right claimed. The 
innnieipal committee as well as the criminal court disallowed it. 
Deeds of sale and other documents would prove the non-existence 
of a tlioroughfarc. 

Decision of the moonsiff. From the magistrate’s proceedings, and 
petition of the plaintiif, presented to the criminal court, it is 
apparent there was no thoroughfare. Tlie moonsiff, with proceed- 
ings of the case in hand, locally iitvestigiited the matter, in the 
presence of the litigating parties ; the claim appeared ungrounded ; 
a mere inspection of the premises M'as sufiicient negative the 
claim. The deed of .sale of Aviet Ter Gregore’s property proves 
by definition of boundaries that no thoroftghfare existed. He, 
therefore, saw no grounds for reversing the magistrate’s dccisioij^ 
and dismissed the suit. 

Appellant urged no plea calculated to impugn the propriety of 
the moonsitrs deci ion. It is accordingly allirmed, and the appeal 
dismissed with costs. 
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The 8tii July 1848. 

No. 74 of 1848. 

Appeal from the decision of Moulvee Abdoollah^ Moonsiff of the City 

of Dacca. 

Brijo Laiil Peeloo Shall, Gopal Shah, Lala Shah, Pnrboo 

Shah, Musst. Satoo Sawuii^ IVeluk Shah, Nehal Sawun, Kaloo 

Sliah, Musst. Uoop Sawun, (jinui^apcrshad Shah, and Fukoer 

Chand Shah, (Defendants,) Appellants, 

i^ersus 

Kala Chand Shah, (Plaintiff, )^Rospondent. 

Vakeels of Appellants — GcAam Abas and Got am Mustafa. 
Vakeels of Respondent — Harreekishore Rae and Mahomed Buksh. 

Suit to recover rank and station in the society of his caste, 
estimated at rupees 150. 

Plaintiff stated, he came some 12 or 14 years ai^o from /illah 
Tipperah, and i^ave a feast to admit him to the society of defen- 
dants, since whicli they had mutually associati'd and entertained 
each other. On tlie()th Assin 1254, Brijo Laul Shah, one of the 
defendants, married, tlie hridetijroom omitted to send him the cus- 
tomary presentation of prepared rice and sweetmeat before the 
marriage, a ceremony scrupulously ohserved towards the rest of 
the clan, and he was not invited to the marriage feast — altliough 
when plaintiff^s sister was married, and on other occasions, he had 
invited tlie defendants. He had done nothing to forfeit caste, 
and was unjustly thrust out of the society of his friends. He 
sued to recover his rank and station therein, not the money at 
which he had valued his suit. 

Deh'iidants denied having heen invited hy tiie plaintiff, stating 
he had no sister to marry ; that on the marriage of Brijo Laul 
Shah, [ilaintiff liad heen invited in the manner customarily adojited 
towards him, hut he had not attended. He liad rated his suit too 
high, considering the value of kullae he sells may not exceed IG 
or 20 annas a month, which affords him support. 

Decision of tlie moonsirr. The parties were in the hahit of 
meeting and feasting tpgetlieivon public occasions, the deftmdants 
banquetted togetlun* on the occasions of Brijc) Laul .Shah’s mar- 
riage, all of them deserted the plaintiff, he was omitted from the 
party, the slight injured his cliaracter. Defendants admitted he 
was a member of their society, and that he did not attend the 
festival, his not attending appears not his own voluntary act; 
Wl it been, he would not have troubled or distressed himself by 
instituting a suit solely to restore himself to a station in their 
(defendants’) society. The pleadings and the evidence substan- 
tiate the plaintiff’s claim. It is therefore decreed, that plaintiff 
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coniiTiuc a member of the society of defendants^ entitled to visit, 
associate, and feast with them. Costs arc charged to defendants. 

Defendants appealed. Appellants wished to make it appear, 
they invited respondent to Brijo Laid Sludi’s marriage feast. No 
pleas, however, are advanced, calculated to impugn the moonsiff^s 
decision, which is affirmed. Appeal dismissed with costs. Res- 
pondent to ]>ay his own costs in appeal, as no summons was issued 
for liis appearance in person or hy vakeel. 

The 14th Joey 1S48. 

No. r»() of 1 8 If). 

Appeal from the decisioumof Mahomed I dr is ^ late Princiijal Sadder 
Ameen of Farreed2)ore. 

Ramrutton Rae, Hurnatli Rae, and Rada Churn Rae, (Plaintiffs,) 

Appellants, 


versus 


Muhes Chunder Rae and Issnr Chunder Rae, sons of Raj 
Cluinder, deceased ; Grees Chunder Rae, Aunund (Muinder 
Raee, for self and guardian of Ranee Sussee Mookhee, widow ; 
and Kishen Chunder Rae, and Poorun C’hunder Rae. minor sons 
of Taruk Chunder Rae: Ram C'lialterjidj, heir of Ram Gimga 
Cliatterjch; Joog\il Kishore Chowdry; Shausteln*am Dutt and 
Radhamohun Paul, gomastehs; and Gunga Doss, Radhanatli 
Bose, Ram Kishen Singh, Toenoo Doss, Adlioo Paul, Sham Doss, 
Peetamher Ralioo, Basan Doss, Dliunaee, Knheer Chunder, 
Kaslieenath, Byruh Chunder, Sheeh Chimdi’r, Ram Kishen 
Dutt, Needheeram, Gokool (^lumder, Goiiree Doss, Kewulram 
Chund, and Bungo Cluinder, (Defendants,) Respondents. 

Vakeels of Appellants — Goar Chunder and Got am RiissooL 
Vakeels of Respondents — Muhes Chunder^ Grees Chunder^ Aunund 
Vhundery and Rammuuee Rose. 

Other Respondents, defaulting. 


Suit for right, title, and possession of twenty detached pieces of 
land mcaswing in the aggregate 38 heegahs, valued rupees 385. 

Plaintilfs state, to their zeiiiindaree pergunnah Teluhattec 
Ameerahad, talook kismut Neej Oojanee, t[ie following 20 parcels 
of land appertain ; their measurement boundarres and tenants arc 
thus set fortli. • 


Ramjee Doss's 
land. 


No. 1 
West. 


Boundaries. 

North. • 

Neela Butt’s land. 

3 heegahs. 

{ Ram CffiandDass. 
Tlimuioo. 


Tenants 


East. 


Khal Moo- 
checkhalee. 


IG heegahs land decreed to defendants. 
South. 
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North, 

1C bccgalis land decreed to defendants, 
(joiiree Diitt’s tenure. 


llanijee’s land. West, 


No. 2. 1 beegnh. 

Tenant, Ham Sounder. 


East, 


Parcel of land 
No. 1. 


Land decreed to defendants. 



Soiflh, 


Gur or low No. 3. 
ground. 

Kaleebaree’s tank. 

1 beegali. 

Kidiore Dntt. 

Parcel of land No. 2 
and • 

Nebal Mnndurs. 

• 

Ham (Viand’s 
tenure. 


Komar’s Tenure. 


Kaleebarce's No. 4. 

tank. 

1 ] beegali. 

(’blinder Suoni, 

Gojial Sooin. 

Neela Dutt. 


Gouree Dutt. 


Parcel of land No. o. 
No. 4. 

Gonree Dntt. 

1:1 

Chundcr Hoopaee. 

Klial Mooebee- 
klialee. 

Nebal JMundul. No. C. 

Ka'^beenanlb. 

1.1 beegali. 

Hoopaee. 

Neela Dntt. 

Ditto ditto ditto 


Dunneeram Sing — Kislien Jeewan. 

Lodiuii Doss. No. 7. 2^, beegahs. Byrub Chundcr. 

Pertab Doss and Kasheenatli. 

Parcel of land No. C. 


Kalee baree 
Paooree. 


Gur or low 
ground. 


Dunneeram. 

No. 8. IJ beegali. 

Kasseenatli, and Lochim Doss. 
Nehal-Mundul. 

t 

• 

• A road. 

No. 11. 2 bcegahs. 

Koiimii. 

• Kaleebaree tank. 

Paooree. 


Parcel of land 
No. 7. 


Parcel of land 
No, 8. 


Decreed land. 


No. 10. A road. 

2 beegahs. 

Kasbeenath . 

Kashecnath — Bliyrub Chunder. 


Khal Moo- 
chcekhalee. 
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North. 

Alooa Klial. 

A tank. West. No. 11. 2 beegahs. Kishen Chuuder. 

Dusrut. 

Paeek. 

South. 

Cow path. 

Kishen Chuuder. No. 12. 2^ beegahs. Alooa Khal. 

Dusrut. 

Kaslieeiiath Doss. 

Dlmnacram and Kishen. 

Ramjec. No. 1.3. 2-i beegahs. Ditto ditto. 

Kasheenalli. 

Kishen Jeewan — Dhunecram. 

Ram Doss. 

Ramessur. No. 14, 3 beegahs. Ram Mohun’s de- 

Tniinoo and Kannoo. creed land. 

Sham Sikdar. 

Nace’s land. 

Dliobee’s Land. No. 15. 3 beegahs. Khal Moochee- 

Cbuck Charva Mat. khalee. 

Ubotar Muiidul and Neel Kant. 

Ram Churn. 


Dhuneeram’s. 5. 

No. l(i. 


Bhynib Dutt’s decreed land. 
lA beegah. N. JSusi. Bhynib Dutt’s de- 
Tenant, Lochiin Dalee. creed land. Te- 
nant, Mudoosoo- 
dun Rac. 


Sham Sikdar and Bishen Nath. 

Teeluk Chundcr. 

Kiinuil Doss. No. 17. 2^/ beegahs. Rada Kant and 

Chuck Charya Mat. Ram Mohun. 

Tenant, Purblioo. 

Kasheciiath. 


*Chuckerbutce. No. 18. 
* Name not legible. 


Dhahee land. 

1 beegah. Dhtinccram. 

Goraee Paul and Bhyrub Paul. 

Dhobee land. • 


Bhyrub Singh. 

Dhunneeram. No. 19. l i beegah. Pauchoo. 

Suroop Mundul, Zummeerooddeeni and 
others. 

Parcel of land. No, 18. 
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North, 

Giingaram Barno Sirmah. 

and Kasliec- 

iiath’s tank. JVest. No. 20. 2 becgahs. East. Not specified. 

Jaiinkee Miindul. 

A tamarind tree. 

South. 

Plaintiffs set forth that defendants, on the plea of taking posses- 
sion of land which had been decreed to them by the court, had 
forcibly ousted them from the above parcels of land. 

Defendants answered that several of the detached pieces of land 
formed part and parcel of land decreed to them under a regular 
suit by itegulation IV. one was decreed U) them summarily 

under Regulation XLIX. one was part of a road, the rest 

were dehuttiir or rent-free lands, viz. 

Parcels of land claimed Nos. 1, 2, 10, 11, 12, 13, and 14, com- 
prising 14 beegahs IG katas, were decreed to them under Regulation 
IV. 1793. 

No. 19, — 1^ beegah, w'as summarily decreed by Regulation 
XLIX. 1793. 

Nos. 3, 4, 5, G, 7, 8, 9, and 17^ comprising 13 beegahs, were 
Kalee Tliakooranee^s rent-free tenures. 

No. 16 was Sreedbur Thakoor’s ditto, 1 beegah. 

No. 20, — 2 beegahs, consisted of the road to their dwelling. 

Nos. 15 and 18, — 4 beegahs, appertained to defendants'* zemin- 
daree Newara. 

Plaintifl's in reply denied the truth of defendants’ answer. 

Decision of the principal sudder ameen. The principal sudder 
ameen observed, his predecessor in office, Syed Abbas Alice, deput- 
ed Goluk Chundcr, the local ameen, to make local investigation; his 
report was furnished 28th August 1841 in favor of the plaintiff’s 
claim ; but it would seem to have been an export e empiiry, for de- 
fendants did not file their answer to the suit until the 4th August 
1843, or two years after the conclusion of the local ameen’s enquiry. 
Considering the ameen’s report, therefore, unsatisfactory, on the 
2d May 1845, the principal sudder ameen deputed Ramkumnuil 
ameen to institute local enquiry de novo. Tins officer executed 
the duty entrusted to him to the entire satisfaction of the principal 
.sudder amettn, but his conduct was assailed by the plaintiff. Eight 
days before the ameen furnished his report, plaintiff presented 
three petitions arraigning tlie ameen’s proceedings. The charges 
M'erc fully and duly investigated, and nothing was found calculated 
to impugn the character of the ameen’s roeedad. Having examined 
at length the charges and defence, I concur in the principal sudder 
ameen’s opinion, and acc[uit the ameen fully of malversation in the 
course of hi.s investigation. The ameen’s report was filed, and the 
lirincipal sudder ameen recorded judgment that the plaintiff, with 
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exception to the evidence of three witnesses, who were his own 
tenants, and a copy of chitta of Nubkishen, measurement ameen, 
his own dependant, dated 1228 B. S., had nothing to offer in sup- 
port of his claim; and in the said copy of chitta no boundaries were 
specified of the lands therein recorded. On the other hand, in a 
case formerly litigated between the same parties and decreed to 
defendants by Mr. Cooke, the former judge, 18th July 1843, Ma- 
homed Buksli, vakeel, was deputed to measure certain lands. He 
measured parcels of land No. 1 to No. 4G, comprising 491 beegahs 
15 katas. On the grounds of that measurement a decision was con- 
firmed by the Sudder Dewanny Adawlut. Now it appears the par- 
cels of land Nos. 1 and2, glaimed by plaintiffs, correspond with No. 
24 in Mahomed Buksh^s chitta, No. 10 of plaintiirs claim with 
Nos. 42 and 43 of said chitta. Nos. 11, 12, and 13 with Nos. 25 and 
2(5, No. 14 with 18 of the chitta : therefore, it is proved that the 
parcels of land claimed by plaintiff Nos. 1, 2, 10, 1 1, 12, 13, and 14 
are the property of the defendants. 

From the roeedad of the ameen, Ramcomul Gooho, the right and 
title of defendants are proved in parcels of land claimed by plain- 
tiff, Nos. 3, 4, 5, 0, 7 9 ^5 9, and 17? the rent-free tenures of Kalee 
Thakoorain, and in 15 and 18 mchal New^ara, in wdiicb defendants 
hold possession ; and they are in possession also of parcel num- 
bered 19, summarily decreed to them under Regulation XLIX. 
1793 , and No. 20 is proved to be road leading to defendant’s house. 
Parcel of land No. 1(5, the rent-free tenure of Srec'dlmr Thakoor, 
was resumed by Government, but reliiujuished because it comprised 
less tlian 50 bec'gahs, as is apparent from the deputy collector's 
roobukaree dared 2d July 1841. Thus, there is no reason for 
reference to the collector under Section 30, Regulation II. 1819, 
but, as defendants have not proved this parcel theirs, it is de- 
creed to plaintiffs, and the claim to all the other parcels is dis- 
missed. 

Plaintiffs have appealed. Appellants urge the correctness of 
the first ameen’s report and the falsity of the second aineen’s ; that 
five (jubooleeuts WTre filed by them, wiiich w^erc not noticed by the 
principal sudder ameen ; and that the boundaries of the parcels of 
land claimed by them do not correspcMid wdtji the chitta of lands 
decreed so as flearly to identify them. 

I have examined the five quboolecuts alluded to by appellants, 
and findl-hey do not serve in any degree to establish their claims, 
they do not accord with the tenures claimed. The first cjubooleeut 
is Kasheenath’s for 1231 for five parcels of land aggregating 10 
beegahs 5 katas. 

There arc no boundaries to the parcels of land specified in the 
(^ubooleeiit and no grounds to establish the right claimed thereby. 
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No. 2 qubooleeut Niindram Mundurs for 1234. This person 
is not the tenant of any of the lands claimed. 

No. 3 qubooleeut Rauj Chunder M unduly 1234, the same 
remark is applicable to this tenure, no tenant of the name in the 
land claimed. 

No. 4 qubooleeut of Siirroop Mundiil, 1232, one person. 

No. 19, tenure claimed is tenanted by Surroop l)iit with other 
three persons, this document therefore does not identify the parcel 
of land claimed. 

No. 5 qubooleeut of Surroop Miindul, 123.^, one person, 13 
katiis. 

This does not tally either with No. IQ parcel claimed, for that 
is 1 bee^ah 10 katas, tenanted by four persons. 

Appellants iiri^c the correctness of Goluk Chunder tlie first 
ameeii^s report. He took the depositions of thirteen persons, ten of 
whom deposed in favor of appellants^ claim, three in support of res- 
pondents^ right ; but this e.vparte enquiry made before respondents’ 
answxr was filed, cannot be considered sufficient, under any cir- 
cumstances, to establish appellants’ claim, unsupported by any 
documentary proof, having only the collateral support of the testi- 
mony of three of their tenants and nothing else to prove their 
claim, for the ehitta or measurement papers of their own depen- 
dant may establish a claim, but not the right and title. It is need- 
less then to pursue the ('iiquiry whether the boundaries of parcels 
of land Nos. 1,2, 10, 11, 12, 13, and 14 correspond in all respects 
with the ehitta of Mahomud Ruksh. The appeal is accordingly 
dismissed Avith costs. The decision of the principal sudder ameen 
will appear amended in the case folloAving, viz. the appeal from the 
defendants, vide No. 57^ appeal case of 1843. 

The 14tii July 1848. 

No. 57 of 184.’'i. 

Appeal from the decision of Mahomed Idris, late Principal iSudder 
Ameen of Far reed pore, 

Mohes Chunder Rae, Issur Chunder Rae, Grish Chunder Rae, 
and Amind Cbundcr Rae, (Defendants,) Appellants, 

^ versus 

Ramrutton Rae, Ilurnath Rae, and Radachurn Rae, (Plaintiffs,) 
i Respondents. 

Vakeel of Appellants — Hhveb Chunder. 

Vakeel of Respondents — Gour Chunder. 

Apveal to reverse so much of the decision of the principal 
sudder ameen, dated the 17th June 1815, as decrees to respon- 
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dents beegah in No. 16 parcel of land valued at rupees 
12 - 10 - 12 - 2-25 out of 38 beegahs valued at rupees 38.5, noticed in 
appeal case No. 56. 

This case having been detailed in suit No. 56^ it is only neces- 
sary to repeat^ respondents exhibited no more proof to title to this 
parcel of land than tliey did for the other nineteen parcels included 
in their claim. The principal siiddcr ameeii lost sight of the 
principle that the onus pi'obandi rests with or devolves on the 
claimant. He decreed to plaintiffs this item of his claim, because 
defendants did not prove it theirs to his satisfaction, but defendants 
were in possession, and they are not liable to ouster, till a better 
claim or title than they «j)ossess be established. Respondents had 
nf)t proved their right to tins portion of property, and were not, 
conscfpiently, entitled to a decree. In amendment of the princi- 
pal sudder ameen’s decision of the IJth June 1845, I decree in 
favor of the appellants. Respcuidents to be charged with costs. 


The 15tii July 1848. 

No. 35 of 1845. 

Appeal from the decision of Mahomed Idrisy late Principal Sudder 
Ameen of Furreedpore^ 

Rajmohun Rae, Surbo Mohun Rac, Bhoobnn Mohun Rae for 
self, and guardian of Luleet Mohun Rae, his minor nephew, on 
demise of Blio<d)iin Mohun Rae, and Raj Kishore Sundyal, 
guardian of Luleet Mohun, aforesaid, and of Sushee Mohun 
and Kishore Mohun, minor sons of Bhoobun Rae, (Defendants,) 
Appellants, 


versus 

Kishen Mohun Rae, on his demise his sons, Goopei^Mohun and 
Anund Mohun, (^Plaintiffs,) Respondents. 

Vakeel of Appellant — NiindlauL 
Vakeel (if Bespoadents — Anund Mohun and Gfiolafn Abas, 

Suit to recover possession of 21 khadas, 2 pakees, 9 cowrees, 
1 krant, beetee and zuratce land, in mouza Gwarreca and Bundun 
Rugonautporc and mouza Puela in ])ergunnah Askfihabad, tuppah 
I'ueyubporc, talocxia ism Rammohun Rac, valued, including mesne 
profits, rupees 4,901-3-10. 

Plaintiffs stated they and defendants WTre proprietors of an 
estate. Kishen Mohun, plaintiff, quarrelled with Surbo Mohun and 
Rajmohun, defendants. In consequence of this feud, in 1238 a 
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manager of the property was appointed by the court. The mana- 
ger was removed in Bhadoon l!241 B. S. In Sawun and Bhadoon 
J 2385 the bazar of Jafergunge was carried away by the river 
Piidda. The bazar was re-established in Gwarreea^ &c. in tuppah 
Tueyubpore_, some of the shopkeepers settled in Gwarreea, some in 
bund Bugonautpore, and some in inouza Piicla in 1238. The mana- 
ger collected rent from them till Bhadoon 1241, the new bazar 
was a joint property, and plaintiffs claimed ~^d share. 

Defendants denied that the new bazar was established on joint 
property, it was fixed in Zikeroollah and otlier taloocjas, their pri- 
vate piircliase. 

The principal sudder aineen found, on. inspection of the mana- 
ger's papers, that no allusion to the bazar was made therein. 
The bazar, lie ascertained, was established chiefiy on the private 
lands of the defendants, but 9 khadas, 3 pakees, 6 gundas of the 
disputed ground was joint property ; plaintiff’ had been out of 
possession upwards of 12 j'oars, but his claim was admissible under 
Section 3, Regulation II. 1805, therefore he decreed to plaintiff 3 
khadas, 1 pakee, 8 cowrees, 3 til of the land claimed : the bazar was 
held on 2 khadas, 5 pakees, 2 k rants, of the ijmalec land aforesaid, 
one-third thereof Avas decreed toplaintiff. 

The defendants dissatisfied appealed. Appellants urge several 
pleas, to which respondents answer. It is unnecessary to detail the 
whole in this abstract. The principal sudder ameen erroneously 
entertained the claim under Section 3, Regulation II. 18().> ; the 
provisions thereof presuppose violent ouster and forcible possession 
to render a case admissible beyond the period limited by Regula- 
tion III. 1793 , Section 14, viz. 12 years, and they must be 
satisfactorily proved : in this suit they are not so much as alleged. 
Respondents declined to join in the expense of establishing the 
bazar, which appellants, consequently, set up at their own cost ; 
there was no plea on respondents^ part of suit intermediately 
preferred, or minority, or other reasonable grounds for delay urged ; 
therefore the syit could not be legally entertained. Moreover, res- 
pondents’ claim was not proved, nor any portion thereof, either by 
evidence, or by documents. Respondents, in their claim, set forth 
the old bazar was carried away in Sawun and Bhadoon 1238, and 
then the new bazan was established. Their suit was instituted the 
2 1 St Bhadoon '*250, the exact date of tlie re-establishment of the 
bazar is not given. Appellants state it was in Asar but giving 
respondents all the grace they can claim, viz. the month of Bha- 
doon 1238, for the establishment of the bazar, 12 years elapsed at 
the end of Sawun 1250 and more than 12 years to the 21st Bha- 
doon 1250, corresponding with the 5th September 1843, when the 
suit was instituted ; therefore, under the statute of limitation, I 
dismiss respondents^ claim altogether, and reversing the principal 
sudder ameen^s decision, decree to appellants. Respondents to 
bear the costs. 
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The IDth July 1848. 

No. 27 of 1845. 

Appeal from the decision of Mr, J. Reily ^ former ^incipal Sudder 

Ameen of Dacca, 

Kurroonamoce, widow of Goureenath Sein^ and Bisheiinath Sein, 
(two of the Defendants,) Appellants, 
versus 

Kadir Buksh Darogah, on his demise his sons and heirs, Hossciii 
Buksh and Mucjdooin Buksh, after them Kalaehand Ghose, 
sale purchaser, (Plaintiffs,) Respondents. 

Vakeel of Appeflants — Aniind Mohun, 

Vakeel of Respondents — NundlauL 
In the original suit plaintiff claimed the privilege as auction pur- 
chaser to re-assess rents and sued to recover rupees 1,581-5-9, on 
account the hawala of Ram Churn Sein, a decree passed in favor 
of plaintiff. Appellants appealed their portion, rupees 193-0-3. 
Other defendants have separately appealed, their cases have been 
disposed of on their merits respectively. Appellants’ tenure after 
local investigation w^as assessed at 1/ rupees, 8 annas, 9 gundahs ; 
suid 1 1 years’ rent was decreed at that rate. 

Appellants pleas are, that they possess 4^ kanees of land under 
three tenures, one of 13 gundahs rent-free, the second kanees 
appertaining to another talooka, the third 1 kanee 7 guiidas includ- 
ed in the respondents’ purchase land, alleged to have been assessed 
before the decennial settlement, and therefore not liable to re- 
assessment ; and that all these tenures have been included in the 
ameen’s lueasurements as lands sold by auction open to re-assess- 
ment. 

The third tenure claimed as fixed assessment is portion of the 
hawala of Ram Churn, which was declared open to re-assessment 
by a decree of the moonsiff of Poragacha, No. 1551, dated 3()th 
July 1840, in the case of Doorga Guttec Rae and others, heirs of 
Ram Churn, versus Kadir Buksh. The plea of fixC?d>.jent tenure 
has been rejected in the case of the other defendants, who have 
separately appealed. 

The other pleas, viz. that their se]:ltirate tenures had been wrong- 
fully measured as part of hawala Ram Churn, seems groundless 
and vexatious. 

The ameen conducted his measurement under the exposition of 
twenty-seven persons. Appellants’ holdings were measured the 
20lh and 21st May 1844, the agents of appellants and respondents 
were in attendance the first day, the second day of appellants’ 
agents did not attend, but no reasonable cause has been assigned for 
tiie non-attendance. Appellants objected to the ameen’s measure- 
ment ; and on the 3d September 1844, the principal sudder ameen 
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passed orders that another amecn should be appointed to test the 
accuracy of the former report, provided they paid the expence- 
Upwards of five months elapsed, and they took no measures for 
tlie deputation (# another ameen, wherefore, on the 14tli February 
1845, the principal sudder ameen decreed the suit. No reasonable 
causf' is juiduced why appellants neglected the opportunity tliey 
had, for a period exceeding five months, of rectifying the error 
they asserted the ameen had made. 

Under these circumstances, there appear no just grounds for 
altering the decision of the principal sudder ameen, which is ac- 
cordingly affirmed, and the appeal dismissed with costs. 

The 19th Jcl.y 1848. 

No. 60 of 1845. 

Appeal from the decision of James Reily^ Esq.y former Principal 
Sudder Ameen of Dacca, 

Mohadeo, Kaleesunkur, Ilanisunker, Ramguttee, Ramniddcc, 
Ramnath, Kishenram, Ramgovind, and Jodoostee Bunneeks, 
(Plain ti ffs, ) Ap pel Ian t s, 

versus 

Ramguttee, Ramnath, Ramgovind, Ramnarain, Ramkishen, Ram- 
kanace, Bunsec, Ramsunkiir, and Sreekishen Bunneeks, (Uefen- 
dants,) Respondents. 

Vakeel of Appellant — ^undlaul. 

Vakeels of Ramguttee and Ramnarain^ Respondents, — Juggomohuu 
and Arneeroodeen, 

The other seven Respondents^ difaulting, 

Cl.aim, to recover certain privileges founded upon alleged usage, 
viz. the presentation of panbiittah at marriage festivals. Suit laid at 
rupees 1,100. 

The plaintiffs set forth that in the sumauj, or community of 
bunyus, it had been the usage from time immemorial at all marriages 
in their s}JXV present, in the name of their ancestor, Shamdeb 
Biinncek and seven others, eight buttahs of pan ; that seven mar- 
liages liad occurred amongst the defendants from 1248 to 1251, 
when they had omitted the piactice; that plaintiffs had sued defen- 
dants on a former occasion, and obtained a decree. 

Defendants denied they liad ever given panbnttah to plaintiffs, 
or their ancestors ; the shasters do not enjoin the usage, which 
alone could render it compulsory; they had offered no indignity to 
plaintiffs, and they were not a party in the former decree. 

The principal sudder ameen dismissed the suit. He stated an 
action of this nature is obviously irregular, and therefore, clearly 
not cognizable. The marriages in (juestion did not all take place 
on the same day, but in the course of four years, on seven different 
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occasions. Other minor objections against entertaining the suit 
are detailed by the principal sudder ameen. 

The case being appealed, I referred it for the opinion of a piincbayet, 
sitting sipart from the court, under the provisions of Clause 2, Sec- 
tion 3, Regulation VI. 1832. Thepunchayet appointed were Anurid 
Gopaul Biddaliinkur, court pundit, Puddolochun Ghose, and Ratn- 
nionee Bhose, court vakeels. They returned an unanimous decision 
to the effect, that according to the spirit of Construction No. 1040 
the claim from several persons for several acts performed at different 
dates was cognizable by the court, it being of an hereditary nature ; 
that a similar claim had been decreed, 28th February 1828, by 
Bhyrub Chunder Pundit,.former sudder ameen, which decree was 
confirmed by the judge, Mr. Richardson, 1st March 1831 ; that 
the omission of the ceremony would prove an insult and indignity 
to the appellants. 

Their verdict, therefore, was, that appellants are entitled to pan- 
buttah from the respondents, but not to the money under value 
of which the suit was instituted. In addition to the precedent 
quoted by the arbitrators, other precedents may be noticed. Pri- 
vileges to the purdhan, or sirdar of bearers, was recognized by the 
Sudder Dewanny Adawlut, 12th February 1835, in tlie case of an 
execution of decree passed by the sudder ameen of Furreedpore, 
and confirmed by the judge. Privileges^ were decreed to the 
sirdar of oilmen by Mr. judge Cooke, 3d June 1836, and to the 
chief of Sahoos by Mr. Milford, judge of the court of appeal, 30th 
November 1826. I, therefore, in concurrence with the opinion of 
the punchayets, reverse the decision of the principal sudder 
ameen, and decree to appellants, the heirs and representatives of 
Shamdeb, the right of presentation by the respondents of one 
panbuttali on their marriage festivals according to ancient usage. 
No part of the amount at which the action is laid is awarded by 
this decree, but the respondents are made liable to costs of suit in 
both courts. 

The 20th July 1848. - — . 

.No. 36 of 1846. 

Appeal from the decision of Moulvee Abdoolkth, Sudder Ameen of 
, Dacca. 

Mussumaut Sabur Beebee, (one of the Defendants*) Appellant, 
(Kannoo,* Defendant, has not appealed,) 

versus 

Noor Khan, (Plaintiff,) Respondent. 

Vakeel of Appellant — Abdool Humeed. 

Vakeels of Respondent — Ameerooddeen and Gholam Abas. 

To recover jewels, valued rupees 793-0-4. 
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Kannoo defendant is the father of Noor Khan, plaintiff. Bhee- 
kun Khan is brother toKannoo, and husband of Miissumaut Sabiir 
Beebee, defendant. Kannoo and Bheekiin, brothers, conducted busi- 
ness together. Bheekiin prepared 520 rupees worth of ornaments for 
his neplicw^s (the pljiintiff’s) marriage, and presented them to him 
on the J2th Poos 1237 ; on the same day Noor Khan deposited them 
in charge of his aunt, Sabur Beebee. On the 1 4th Phalgoon 1237 
Bheekun died, and a dispute arose between Kannoo and Sabur 
Beebee as to the distribution of his effects, which was settled by a 
punchayet ; one-fourth of Bheekun^s property was awarded to his 
widow, Sabur Beebee, and tlie award distinctly specified the jewels 
(claimed) were in her custody. Such is the outline of plaintiff‘^8 
statement. Mussumaut Sabur Beebee denies she had them ; her 
nephew had no acknowledgment of them from her. The orna- 
ments were prepared for his marriage; if he did not marry, he 
was not entitled to them. The jewels were made whilst plain- 
tilT's father and her husband were in partnership ; and in and 
during their partnership they were expended. Kannoo defendant 
answers, plaintift* declares he deposited the jewels with Sabur 
Beebee, eonseciuently no claim can be borne out against him. 

The sudder amcen passed judgment to effect : It had been proved 
by four credible witnesses that Bheekun presented 520 rupees 
worth of ornaments t(f the plaintiff ; and that he deposited them 
with his aunt, Sabur Beebee. It is also proved by the decision of the 
punchayet, that ornaments to the value of rupees 520 were deposited 
the 12th Poos 1237^ the day they were gifted to Noor Khan. 
Defendant can produce no proof of their expenditure, while the 
brothers, Bheekun and Kannoo, were in partnership. The decision of 
the punchayet specifies tlic jewels or ornaments are in deposit with 
Sabur Beebee, that she is responsible for them. Defendant filed a 
solehnainah, or deed of compromise, in which a butwara, or divi- 
sion of property, is alluded to. Though frequently demanded by the 
court, defendant refused to exhibit the list of property divided. 

The sudder anieen therefore decreed the plaintiff’s claim. 

Nothui4$«4i^ been advanced by appellant to impugn the sud- 
der ameen^s decision, which is hereby affirmed. The appeal is 
dismissed with costs. 
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Present: JAMES GRANT, Esq., Judge. 

The 5th July J848. 

No. 3 of I84G. 

Appeal from the decision of Mr, G, U, Yule, Acting Deputy Collec- 
tor of Bog rah^ dated the 2iMh of Jane 181G. 

Mr. J. VV. Piiyter, (DefeiuUiiit,) Appellant, 
versus 

Anunci Mov Debva, (PlaintilT,) Rospontlent. 

Cla IM, p(»ssossi()ii of 13 beejrjihs, !3 cottabs rent-froe land, under 
Clause I, Secti(»ii 30, R(‘i(iiiation II. of 1819. The defendant, 
who is far?ner of lot Saualpara, perirunimh Sagoonah, khas 
inehal, denied having ousted the plaintilf from her rent-free land, 
and urged tliat the plaiiitilV, not having mentioned the boundaries 
or other partieidars of what she claimeil, probably wished to obtain 
cultivated in lieu of waste land. TJie acting deputy collector 
decreed 8 beegalis, 18 eottahs in favor of the piaintilf; and against 
this decision both parties have a|)pealed. The case was, in my 
opinion, not cognizable by tiie deputy collector, as the validity of 
the plaintiff’s tenure was not disputed, — and if it hud been, Govern- 
ment should have been made a party in the suit. I therefore 
decree the appeal and nonsuit the claim. 

The Gth July 1848. 

No. 4 of 184G. 

Appeal from the decision of Mr. G, U. YulCy Acting Deputy Collec- 
tor of Bog rally dated the 26M of June J84G. 

Antiiid Moy Debya, (Plaintiff,) Appellant^ 

. versus 

Mr. J. W. Payter, (Defendant,) Res*pondent. 

Claim, possession of 13 beegahs, 13 eottahs rent-free land. 
The decision appealed against is the same as in No. 3 of I84C, 
and for the reasons there given I decree the appeal and nonsuit 
the claim. 



ZILLAH DINAGEPORE. 


The 6th July 1848. 

No. 1 of 1846. 

Appeal from the decision of Mr. G, Z7. Iwfe, Acting Deputy Collec- 
tor of Bograhy dated the \0th of February 1846. 

Sreekunt Laharee, (Plaintiff,) Appellant, 
versus 

Mr. J. W. Payter, (Defendant,) Respondent. 

Claim, possession of 1 beegab, 1 cottah rent-free land. The 
defendant, wlio is farmer of lot Sawalpafa, &c., khas mchal^ states 
that the land claimed is not rent-free, but part of 200 beegahs, 
for which he has applied to be granted a mocurruree pottah for 
the erection of a dwelling house. The acting deputy collector 
dismissed the case. Tliis is evidently a boundary dispute without 
any tpiestion as to the validity of rent-fee tenure, and was there- 
fore not cognizable by the deputy collector. Government not having 
been made a party to the suit. I therefore nonsuit the claim, and 
dismiss the appeal with costs. 

The 7th July 1848. 

No. 2 of 1846. 

Appeal from the decision of Mr. G. U. Yule, Acting Deputy 
Collector of Bograhy dated the Wth of July 1846. 

Gomypershad Rae, (Plaintiff,) Appellant, 
versus 

Gudador Chowdree and others, (Defendants,) Respondents. 

Claim, resumption of 13 cottahs rent-free land under Section 
30, R«kgj:4#/tTon II. of 1819. The defendants state that the land 
claimed by the plahitiff is part of their dewuttcr land, 87 beegahs, 
5^ cottahs. The deputy collector dismissed the case on the 
evidence for the defendants, supported by a decision of the judge 
of Dinagepojre, dated the 10th of November 1801, and an ameen^s 
cbittas ot the plaintiff^s estates. It appears that the plaintiff 
ill 1250 bought hjs estate (Meergong,) irom Sheebpershad, the 
son of Fakeerchand, who purchased it at a sale for arrears of 
revenue in 1206, also that Fakeerchand, on the 11th Aghun 
1207, lii4th November 1800,) sued the ancestors of the defendants 
for possession of 232 beegahs, 9 cottahs, and, on the 10th of 
November 1801^ obtained a decree for 62 beegahs, 13 cottahs, at a 
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jiunma of 90 rupees, 0 anna, lOgundahs, — the remaining land, 152 
beegahs, lO.J cottahs (according to the ameen^s nieasurcment,) "being 
declared rent-free. The defendants have produced a copy of the 
said ameen^s measurement papers, and assert that the land now 
claimed by the plaintiff is part of dag No. 437^ 16 cottahs, on 
which their tliakoorbarec is situated. The plaintiff has produced 
his measurement papers of 1250, which tally dag by dag with 
the defendants up to No. 437, immediately after which there is an 
extra dag. No. 438, 13 cottahs, causing the following oile 439 
to tally with 438 of the defendants, and so on. It also appears 
that an Act IV. of 1840 case, regarding this land, was pending when 
tliis suit was instituted Uy the plaintiff, who gives no explanation 
as to such precipitation. There is no want of witnesses on cither 
side, but under the above circumstances I agree with the deputy 
collector in crediting those for the defendants. I therefore dis- 
miss the appeal with costs. 

The 24th July 1848. 

No. 1 of 184/. 

Appeal from the decision of Pundit Nurhurree Seeromonee^ Sudder 
Ameen^ dated the \2th of December 1846. 

Ramsurn Misr, (Defendant,) Appellant, 
versus 

Lala Misr, (Plaintiff,) Respondent. 

Claim, rupees 551, with interest, said to have been given by 
the plaintiff to his uncle, the defendant, on the 1 Ith Aghun 1251 
B. S., at Malda, for the purpose of purchasing jointly their 
native village Peeprah, pergunnah Sasram, zillah Shahabad. 
The defendant denies having received the money. The sudder 
ameen decreed the case on the evidence of witnessoe, considering 
the want of a document immaterial with reference to the relation- 
ship of the parties, and the money having been advanced for a joint 
purchase. The point for decision is whether or not the witnesses 
for the plaintiff are to be credited. The plaiiltiff asserts that he 
gave rupees 551 to his uncle, who went from Maldh to Shahabad 
by boat, to assist iiu the joint purchase of their native village in 
Shahabad, which their agent there had inforiAed them was likely 
to be sold. In support of this he has produced three witnesses, 
and sundry letters said to have been sent to him by his uncle, the 
defendant. The sudder ameen appears to have attached great 
importance to the defendant’s having in the first instance denied 
all the letters, and having subsequently allowed that one of them 
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was written by his son ; but, ifi my opinion, tlie said letter is 
greatly in favor of the defendant, as in it rupees 525, sent through 
the defendant to the plaintitT^s brother, are mentioned without any 
allusion to the previously asserted advance of rupees 551. More- 
over, the defendant appears to have been cross-questioned irregu- 
larly as to the letters, and the result to have been recorded with a 
view to convict him of falsehood. In one of the letters denied 
by the defendant, it would appear that he had made arrangements 
for any further money that might be required for the purchase, yet 
he is said never to have mentioned any thing of the kind to the 
agent who informed them that the village would be for sale and 
who himself became the purchaser. TJhere was no want of 
respectable u itnesses at Malda, yet tlie plain titfs arc inhabitants 
of Gya, Sliahabad, and Mu/utferpore, and one of them appears to 
have liad an understanding with the plain tiff, as he com])lained in tlie 
foujdaree against the defendant for endeavoring to force him to 
give false evidence in this case, which he could not then well have 
known aliout except from the plaintiff. I also consider it most 
improbable that the plaintid would send rupees 551 in cash, in 
charge of an old man in a boat from Malda to Shahabad, when :i 
houndee could be obtained for the amount. For the above reasons 1 
do not credit the evidence for the plaintiff, and 1 therefore reverse 
the decision of the sudder amcen, and decree the appeal with costs. 

The 25tii July 1SJ8. 

No. 188 of 18d7. 

Appeal from a decisioa of Fuzloollah^ Moonsiff of Ben'gunfje^ dated 

2\s( May 1847. 

Bunjar, (Defendant,) Appellant, 
verauft 

^.aiuloora Duffadar, (Plaintifi,) Respondent. 

Claim, rupees 2G-9-2, due on a bond for rupees 25, dated the 
11th of Sawoii 1251 B. S. The defendant pleads payment in full, 
viz. 4 rupees in Cbyte 1251, and the balance on the 20th Maiig 
1252, as per -’‘eccipt in full filed. The moonsiff decreed the case, 
overruling the evidence for the defendant, on the grounds that the 
plaintiff’s waiting did not correspond with the signature on the 
farogh ; that an attempt was made to compromise after this suit was 
instituted; and that the asserted payment in 1252 was not entered 
oil the bond according to its terms. The payment in 1251, which 
the plaintiff allows, is not entered on the bond. I cannot discover 
any great difference in the plaintiirs signature, before the moonsiff, 
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and that on the receipt in full, which is attested by four witnesses, 
including the writer, a measuring anieen, who probably was not 
more than a few days in the defendant's neighbourhood, and there- 
fore not likely to have been searched for to assist in forgery after 
this suit was instituted. The fact of the defendant's having paid 
4 rupees in the first year, is in favor of his having paid the balance 
in the following one, and rather against the plaintiirs story of the 
defendant’s having olTercd to compromise, by paying the principal 
without interest or costs, after the suit was instituted. On the 
above grounds I reverse tlie moonsiff's decision, and decree the 
appeal with costs. 




ZILLAH HOOGIILY. 

Present; F. W. RUSSELL, Esq., Judge. 


Tiie^/tu July 1848. 

Case No. 1/9 of 1848. 

Appeal from the decision of Mahomud Allum^ Moonsiff of 
Oolooheriay passed on the 19/A day of April 1848. 

Diiniodur Kanrar, Takoordoss Kanrar, and Prankysto Kanrar, 
(Defendants,) Appellants, 
versus 

Ranijoy Doss and Srccnauth Doss, (Plaintiffs,) Respondents. 

Claim for the reversal of a summary decision, passed under 
Regulation VII. of 1799} at Company's rupees thirty- 

eight, annas five, gundahs nineteen, cowries three, (Company's 
rupcies 38-.9-19-3,) 

TJie papers of this case shew that the appellants preferred this 
appeal on tlie 22d day of May 1848, declaring that they would 
subsequently file their wujoohaut, or grounds of appeal ; but 
six weeks liave elapsed w'ithout the appellants doing so, and 
they, the appellants, have neglected to proceed with their case, 
therefore I dismiss this appeal with costs, under the provisions 
of Act XXIX. of 1848. 

. Tub 7th July 1848. 

Case No. 19 of 1847- 

Appeal from the decision of James ReUy^ Esq., Principal Sudder 
Ameen of Hooghly, dated the 74A day qf July 1847- 
Prankysto Roy, (Defendant,) Appeflant,^ 
versus 

Ramkunnye B*anerjee, (Plaintiff,) Respondent. 
Shainasoonderee Debea, Sokhee Dcbea, and Sonamonce Debca, 
(Defendants,) Respondents. 

Claim for the amount of a sum of money advanced on a hauth- 
chitta, or memorandum, with interest, laid at Company’s rupees 
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two thousand, six hundred and thirty-seven, one guiidah, (Com- 
pany's rupees 2,637, 1 gundah.) 

The papers in this case sliew that the plaintiff had deposited 
the sum of a thousand rupees with one Goluck Chunder Roy, the 
father of the defendant, Prankysto Roy, on a hauthchitta, or me- 
morandum, at an interest of one hundred and twenty rupees per 
annum ; that Goluckchunder Roy had annually paid the interest 
agreed upon ; tliat Goluckchunder Roy having subsecpiently died, 
a settlement of accounts took place between the plaintiff and the 
defendant, Prankysto Roy, when a balance appeared in favor of 
the plaintiff of the sum of Sicca rupees one thousand, six hundred, 
and twenty-two, annas four; that the defendant, Prankysto Roy, 
in consequence took back the former hauthchitta, or memorandum, 
and gave another in lieu of it, bearing the date of tlie IStli day of 
Assar 1241 B. S., thus taking the debt upon himself : that 
he, Prankysto Roy, had accordingly paid rupees five hundred 
and nine, on account of interest up to the ISth day of Cliyte 1251 
B. S., and on failure to defray the balance, cither the prin- 
cipal money, or the interest, the plaintiff filed a suit against him 
for the sum of Sicca rupees three thousand, two hundred, and forty- 
four, annas eight, or Company’s rupees three thousand, four hun- 
dred and sixty, annas tw elve, gundahs sixteen, that is to say, prin- 
cipal money Sicca rupees one thousand, six hundred, and twenty- 
two, annas four, and Sicca rupees one thousand, six hundred and 
twenty-two, annas four, on account of the interest. 

The defendants, Sokhee Debea, Sonamonee Dcbea, and Shama- 
soonderee Debea, in their answer, state that their ancestor, Go- 
luckchunder Roy, left three sons, Biprodoss Roy, Gooroodoss Roy, 
and Prankysto Roy ; that they, the said defendants, are the heirs of 
the late Biprodoss Roy and Gooroodoss Roy ; that tliey, 1 he de- 
fendants, and Prankysto Roy, separated themselves one family 
from the other, in the year 1242 B. S., and have since lived as 
two separate and divided Hindoo families: that on the .partition 
of the property left by the late Goluckchunder Roy, the demand 
of the plaintift’ was to have been satisfied and liquidated by the 
defendant, Prankysto Roy, and they, the defendants aforesaid, 
were not in any w *iy^conne(;ted in this matter. 

The defendant,* Prankysto Roy, in his answer, states that, of 
the sum of Sicca rupees one thousand, six hundred, and twenty- 
two, annas four, a moiety, or the sum of Sicca rupees six hundred, 
and twenty-two, annas four, had been paid to the plaintiff’, on the 
3t)th day of Bysak 1246 B. S., and again on the 20th day of Maug 
1246 B. S., the sum of Company's rupees one thousand and sixty- 
six, annas ten, gundahs eight, was also in like manner paid to the 
plaintiff’, and for each of which sums of money so paid, he, the 
defendant, holds a separate receipt from the plaintiff. 
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J.-inies Reily, Esq., the principal rudder aniccn, decreed the case 
against the defendant, Prankvsto Roy, to the extent of Com- 
pany's rupees two thousand, two luindred, and fifty-four, annas 
two, gundah one, for the reasons recorded in his decision. 

In this case, it appears to me imperative that the evidence of 
each of the several remaining witnesses to the receipt, filed by 
the appellant, should be taken, and the case re-tried. I decree this 
appeal, and reverse the decision passed by James Reily, Esq., 
the principal siulder ameen, on the 7th day of July 1847^ i»^d 
order that the case be remanded to the said principal sudder amcen, 
James Reily, Esq., with instructions to restore the case to its ori- 
ginal number on his file^ and, having noticed the points stated in 
this decree, to re-hear and re-try the case. 

Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal to be 
refunded to the appellant. 


The 7th July 1848. 

Case No. 20 of 1847. 

Appeal from the (lecisi07i of James Beihj^ Bsq,^ Principal Sudder 
Ameen of Hooghly^ dated the 7th day of July 1847. 

Ramkunnye Banerjec, (Plaintiff',) Appellant, 
versus 

Prankysto Roy, Shaniasoonduree Dcbca, and Soiiainonee Debea, 
(Defendants,) Respondents. 

Claim for the balance of a sum of money advanced on a hanlh- 
chitta, or memorandum, laid at Company’s rupees one thousand, 
two hundred and six, annas ten, gundalis fifteen, including interest. 

I’he plaint sets forth that the plaintiff had deposited flie sum 
of one thousand rupees Avitb one Golukchunder Roy, the father 
of the defendant, Prankysto Roy, on a h^^nthchitta, or memo- 
randum, at ill! interest of rupees one hundred and twenty per 
annum ; that Golukchunder Roy had regularly pflid every year 
the interest agreed upon ; that the said Golukchunder Roy hav- 
ing subsequently died, as ettlement of accouifts took place between 
the plaintiff’ and the defendant, Prankysto Roy, at which settle- 
ment a balance of Sicca rupees one thousand, six hundred, and 
twenty-two, annas four, was found to be due to, and in conse- 
quence was struck in favor of the plaintiff ; that the defendant, 
Prankysto Roy, then took back the former memorandum, or 
bauthchitta, an gave another hauthchitta, or memorandum, 
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(in lieu of the one which had been deposited by his father,) 
dated the 18th day of Assar 1241 B. S., thus taking the 
debt upon himself, and accordingly he, Prankysto Roy, paid 
rupees five hundred and nine, on account of the interest up to the 
18th day of Chyte 1251 B. S., and failing to pay the balance, 
that is to say, either the principal money, or the interest, the 
plaintiff sued him, the defendant, for the sum of Sicca rupees three 
thousand, two hundred, and forty-four, and eight annas, or Com- 
pany's rupees three thousand, four hundred, and sixty, twelve 
annas, and sixteen gundahs, that is to say, one thousand, six huii-* 
dred and twenty-two Sicca rupees, four annas, principal money, 
and one thousand, six hundred and twenty-two Sicca rupees, four 
annas, for interest accruing thereon. 

The defendants, Sokhec Debea, Sonamonee Debea, and Shama- 
soonduree Debea, in their answer, state that their ancestor, Goluk- 
chunder Roy, died leaving three sons, that is to say, Bipprodoss 
Roy, Gooroodoss Roy, and Prank3"Sto Roy ; tluit they, the defen- 
dants, are the heirs of tlie late Bipprodoss Roy and Goroodoss 
Roy ; and that the^y the defendants, find Prankysto Roy, in the 
year 1242 B. S. separated themselves each family from the otlier, 
and liad since resided as two separate and divided Hindoo fami- 
lies; that on the partition of the property left b}^ the late Goliik- 
chunder Roy, the demand of the plaintiff was to liave been satis- 
fied and liquidated by the defendant, Prankysto Roj^ ; and that 
tliej", the defendants, w^ere not in any waj" connected with this 
matter. 

The defendant, Prankysto Roy, in his answer, declares that of 
the sum of Sicca rupees one thousand, six hundred, and twenty- 
two, annas four, he had paid tf) the plaintiff' the sum of Sicca 
rupees six hundred and twenty-two, annas four, on llie 13th day 
of Bj'sak 1246 B. S., and again on the 2()lh day of Maug 
of the same year, a further sum of Conipany^s rupees one thou- 
sand and sixty-six, annas ten, gundahs eight, and for each of which 
sums so paid, he, the defendant, holds a separate receipt from the 
plaintiff.*" 

James Reily, Esq., the principal sudder amecn, decreed the 
case against the defendant, Prankj’sto Ro}^, to the extent of the 
sum of two thousanci, two hundred, and fifty-four rppees, annas 
two, gundah owe, on the grounds set forth in his decision. 

The respondent, Prankysto Ro}’^, having likewise appealed un- 
der No. 19 from the aforesaid decision of the principal sudder 
ameen, Mr. James Reily, passed on the 7th day of July 1847, 
A. D., which decision has this day been reversed, and the original 
case remanded for re-trial, hence it is not necessary to pass any 
further order on this appeal, therefore order this appeal to be 
struck off the file. 

All costs of this court to be paid by the appellant. 
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The 7tii July 1848. 

Case No. 24 of 1847. 

Apjiealfrom the decision of Montvee Syud Gasman Ali^ late Addi- 
tional Principal Sadder Amecu of llooyhhj^ passed on the 
30/7/ day of September 1847. 

Golukchuiulcr Clmtterjee, (Defendant^) Appellant, 
versus 

Radhajeebiiii Mustofee, (PlaiiitilT,) Respondent. 

Claim for costs of suit awarded by the late additional principal 
sudder anieen, Syud Oosman Ali, laid at Company’s rupees one 
hundred and ninety-nine, anna one, gundahs twelve, (Company’s 
rupees 199-1-12.) 

The papers in this case shew that the defendant, Goluk- 
chundcr Chatterjec, in tlie execution of a decree given under 
No. 32, caused the attachment of lot Damorgacha and talook 
Inchoora, the hereditary property of the plaintiff and two other 
shareholders, alleging the same to liave been the property of 
Kasheessur Mustofee, on which the plaintiff and Shobbessur 
Mustofee preferred their claims, which were rejected in accordance* 
with the Circular Order of the Court of Sudder Dewanny Adawlut, 
dated the 10th day of June 1842, in consecpience the plaintiff 
instituted this suit for the release of his share, that is to say, for 
the relase of five annas, six gundahs, two cowrees, and two 
krauts of the property from attachment, and for possession of the 
same, calculated at Company’s rupees one thousand, two hun- 
dred and seventy-two, annas thirteen, gundahs ten. 

The defendant, Golukchuiulcr Chatterjec, declares in his answer, 
that, in*tlic execution of the decree, No. 32^ the claims preferred 
by the plaintiflT, and his brother, having been rejected, .he, the 
defendant, having discovered that the plaintiff and his brother 
Lad a share in the attached property, he accordingly filed a peti- 
tion in the decreejaree case of the siVit by 4he^ plaintiff, praying 
that the respective shares of the plaintiff and his brother be 
released from attachment, and the remaining share of five annas, 
six gundahs, two cowfees, and two krants, belonging to Kashes- 
sur Mustofee, be sold in satisfaction of the said decree, thus shew- 
ing that the plaintiff had sued him unjustly. 

The late additional principal sudder ameen, Syud Oosman Ali, 
in this case ordered that the case be decreed tukfeef,” or less 
decree, and the plaintiff to realize the costs of suit with interest 
from the defendant, Golukchunder Chatterjec. 
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The term tukfeef decree/^ used by the late additional prin- 
cipal sudder ameeii, Syud Oosman Ali, beiiip^ vague and undefined, 
and it is not possible to make out exactly what he, the late 
additional principal sudder anieen, means ; besides the late addi- 
tional principal sudder ameen did not institute any enquiry as to 
whether the plaint, or the petition alluded to by the defendant, 
was first filed ; hence 1 consider the decision of the late additional 
principal sudder ameen, Syud Oosman Ali, passed on the 30th 
day of September 1847^ incomplete. Therefore I decree this appeal, 
and reverse the decision of the late additional principal sudder 
ameen, Syud Oosman Ali, passed on the 30th day of Septem- 
ber 1847^ and order that the case be reuiandcd to the principal 
sudder ameen for re-trial, with instructions to restore the case to 
its original number on his file, and, having supplied all omissions, 
to re-try the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal to be 
lefundcd to the appellant. 


The 7th July 1848. 

Case No. 25 of 1847. 

Appeal from the decision of James Reihjy Es(/,y Principal Snd- 
dcr Ameen of Hooghhjy passed on the Vltk day of August 
1847. 


Obhoychurn Mookerjee, (Defendant,) Appellant, 
versus 

Gowreachurn Mookerjee, for self, and as guardian of Othool- 
chunder Mookerjee and Poornochunder Mookerjee, minor sons 
of the late Doorgachurti Mookerjee, (Plain till*,) llespondent. 

Claim for Jhe rent paid on behalf of the other sli^ireholders to 
prevent the estate being sold, including interest, laid at Com- 
pany’s rupees four thousand and six, annas ‘fifteen, gundas nine, 
(Company's rupees 4,006-15-9.) 

The plaint sets forth that lots Bungalpore, Sonatholah, and 
Pancharool were the joint undivided talook of the plaintili, Gow- 
reechurn Mookerjee, the defendant, Obhoychurn Mookerjee, and 
their late brother, Doorgachurii Mookerjee : the defendant, Obho)^- 
churii Mookerjee, having failed to pay his share of the rent due 
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for the first and second months of the year 1250 B. S. ; the plain- 
tiff, in order to prevent the estate being sold, not only paid the 
rent due from liimself and from the minor sons of his late brother, 
Doorgachnrn Mookerjee, but also the rent which was due by the 
defendant, Obhoycliurn Mookerjee, amounting in all to the sum 
of rupees eight thousand, five hundred and nineteen, annas 
twelve, gundalis six, which, together with the interest, amounts 
to rupees nine thousand, one hundred and nine, annas nine, 
gundas six, of which the defendant Obhoycliurn Mookerjee’s 
sliare amounts to rupees three thousand and thirty-six, annas 
eight, gundalis six ; that in consequence of the defendant, Obhoy- 
churn Mookerjee, failing io pay the said amount of his share, the 
plaintiir instituted this suit. 

The defendant, Obhoycliurn Mookerjee, in his answer, contends 
that the late Doorgachurn Mookerjee died without a will ; that in 
consequence of the plaintiff having obtained a probate, alleging 
there was a will, he, the defendant, has filed a suit in the Supreme 
Court to cancel the same ; and until that case be disposed of, the 
merits of this case cannot be decided ; that the plaintiff was in 
possession of the said talook in 1250 B. S., and realized the rents 
of it ; that the plaintiflf did not pay the revenue of the Goverii- 
iiient out of his own money ; that all the money of the share- 
holders was in the hands of the plaintiff, the property being 
undivided. 

James Reil)^ Esq., decreed the case on the grounds set forth 
in his decision. 

In this case two anieeiis were deputed to make local enquiries, 
in order to set at rest the various objections offered by the 
defendants reg.irding the wasilaut, or mesne profits, from the 
decision passed by the principal sudder anieen. It appears that 
the reports of the ameens on those particular points, that is to 
say, regarding the wasilaut or mesne profits, are not by any 
means complete and altogetlier satisfactory. I therefore consider 
the decision of the principal sudder ameen, on this point, defec- 
tive, and therefore I decree this appeal, and reverse the cfecision 
of the principal sudder anieen, James Reily, Rsq., passed on the 
12th day of August 1847^ and direct that ^the case be remand- 
ed to him for^ re-trial, with instructions to restore the case to 
its original number on his file, and, having caused^a local inves- 
tigation to be instituted, touching and regarding the wasilaut, 
or mesne profits, through a niokoruree, or established anieen, 
to re-try the case. 

Costs for the present to be paid by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal, to be 
refunded to the appellant. 
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The 13th July 1848. 

Case No. 9 of 1847- 

Appeal from the decision of James Reily^ Esq., Principal Suddjsr 
Ameen of Hooghlyy dated the 20th day of April 1847- 

Rajenderchunder Neugee and Kistokishore Neugee, (Defendants,) 

Appellants, 

versus 

Badam Beebee, for herself, and as the guardian for Dhone Komaree, 

(Plaintitf,) and Bishonauth Soor, (Defendant,) Respondents. 

Claim for the arrears of rent including interest, laid at rupees 
six hundred and fifty, annas two, pie one, (Company's rupees 
650-2-1.) 

The plaint sets forth that the phiintiffs had let in farm to 
one Kistomohun Seiii and others, under a perjietual lease, five 
hundred beegahs of their ancestral lakhirai rent-free dewultur 
land, situated in the villages Bishonauth pore, &c., at an annual 
rent of Sicca rupees seven hundred and two ; that the said Kisto- 
inohun Sein and others had given distinct and separate kuboo- 
leeiits, or acknowledgments to each of the several sliareholders, 
agreeing to pay to each of the several shareholders, tlie sum of 
rupees two hundred and thirty-four, on account of the rent; that 
the plaintiff instituted a suit. No. 358, against Kistomohun Sein and 
others, for the arrears of the rent due for the years 1242 B. S. and 
1243 B. S., and obtained a decree, in the execution of wdiich. 
No. 19, the property of tlu? said Kistomohun Sein and others, 
having been ordered to be sold in separate lots, the shareliolder, 
Brindabunchunder Baboo, considering the rent would be reduced 
by the*sale of the property in separate lots, filed a suit. No. 332, 
praying that the said property might be sold in one lot, and obtained 
a decree, in the execution of which the said property was sold in 
one lot in the inoiUh of Aghun, in the year 1248 B. S., and the 
said lot was* purchased by one Rossickchunder Neugee for one 
hundred and seventy rupees, at his dcatli his, heirs, Rajenderchunder 
Neugee and Kistokishore Neugee, continued in possession of the 
said property, and failing to pay the rent due for the year 1248 B. S., 
tlie plaintiff instituted a suit. No. 15/6, under Regulation VII. of 
1799 , for her share of the said rent, and got a decree, but as real 
property cannot be sold in satisfaction of a decree passed under 
Regulation VII. of 1799 the plaintiff has therefore instituted a 
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Suit, for her share of the rent from the year 1248 B. S. to the year 


1251 B. S., Rupees 998 6 4 

Interest on the above sum, „ 281 10 ^ 

Costs of suit under Regulation VII. of 1799 , 5 , 7 0 0 


Tote'll rupees one thousand, two 'hundred, 
and eighty-seven, giindahs eleven, ....... „ 1,287 0 11 


The defendants, Kistokishore Neugee and Rajenderohunder 
Neugee, in their answer, state that, on the 11th day of Aghun^ 
in the year 1248 B. S., Kistokishore Neugee and Rossick- 
ch under Neugee, the father of tlie defendant, Rajenderchunder 
Neugee, purchased the said property and continued in the 
possession of it, but finding the niahaul to be a petty one, 
situated far distant from their residence and attended with much 
expense, they sold the same to one Bishonauth Soor, on the 
2nd day of Bysack in the year 1250 B. S., for rupees four 
hundred and seventy-five; that the said Bishonauth is nowin 
possession of the property aforesaid ; that the plaintiff, being aware 
of these circumstances, omitted to include him, the said Bishonauth 
Soor, as a defendant in this case, and now most unjustly demands 
the whole of the rent from them, the defendants. 

Bishonauth Soor, having been subsequently made a defendant 
by a supplementary plaint, filed his answer, which answer sup- 
ports those, that is to say, the answers given by the other two 
defendants, that is to say, by Kistokishore Neugee and Rajender- 
chunder Neugee. 

^The principal siulder ameen, Mr. James Reily, decreed the 
case as follows, that the defendants, Kistokishore Neugee and 
Rajenderchunder Neugee, are to pay to the plaintiff the amount 
of the rent due from Aughun of the year 1248 B. S. to the end 
of the year 1249 B. S., that is to say, the rent in money is the 
sum of^ five hundred and thirty-six rupees, annas nine, and 
gundahs seven ; and that they, that is to say, the two defendants, 
Kistokishore Neugee and Rajenderchunder Neugee aforesaid, 
together with Bishonauth Soor,* paid the rent due for the years 1250 
and 1251 B. S., that is to say, the rent in money amounts to the 
sum of rupees six hundred and fifty, annas twQ,,gundah one, with 
interest, on flie amount decreed and on the costa to the - day 
of payment. 

The appellants, being dissatisfied with the.orders of the princi- 
pal sudder ameen, as regards the sum of six hundred and fifty ru- 
pees, annas two, pie one, (Corapany^s rupees 650-2-1,) decreed 
against them, instead of against Bishonauth Soor, preferred this 
appeal. 

The principal sudder ameen states that Bishonauth Soor is in 
possession of the property, but the witnesses for each party sup- 
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port the statements made by their respective principals^ hence I 
consider a local enquiry to be absolutely necessary to ascertain 
whether Bislionauth Soor was actually in possession of the pro- 
perty in question, during the years 1250 and 1251 B. S., 
and therefore decree this appeal^ and reverse that part of the deci- 
sion of the principal sudder ameen, Janies Reily, Esq., passed on 
the 20th day of April 1847, which directs that tlie plain tit? 
realize from the defendants, Rajenderchiinder Neugee and 
Kistokishore Neugee and Bislionauth Soor, the rent due for 
► the years 1250 and 1251 B. S., that is to say, the sum of Com- 
pany's rupees six hundred and fifty, annas two, pie one, with 
interest, and direct the case be remanded to the principal sudder 
ameen for re-trial, with instructions to restore the case to its 
original number on his file, and. having noticed the point to which 
allusion is made in the decree, to re-try the case. 

Costs to be paid for the [ireseiit by each party respective!}", and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal to be 
refunded to the appellant. 


The 13tii July 1848. 

Case No. 6 of 1847. 

Appeal from the (feclnon of James Reily ^ Esq.^ Principal Sndder 
Ameen of Hoop hly^ dated the 14/4 day of January 1847* 

Kistokishore Neugee and Rajenderchiinder Neugee, (Defendants,) 

Appellants, • 

versus 

Brindabundchunder Baboo, (Plaintiff,) Respondent. 

Claim, for the arrears of rent, laid at Company's rupees six 
hundred and sixty-four, annas four. 

Tlie plaint sets forth that the plaintiff possesses five hundred 
beegah^ of hereditary dewuttur lakhiraj, or rent-free land in 
Bishonauthpore and three other mouzahs, which he let under a 
perpetual lease to one Kistqmohun Sein and others, at an annual 
rent of seven hundred and two Sicca rupees ; that the renters gave 
a separate engagement, one to each of the three sHareholders of 
the said five hundred beegalis of hereditfuy dewuttur lakhiraj, 
or rent-free land, tjiat is to say, one engagement was given to 
himself, one engagement to Badam Beehee, and one engagement 
to'the late Hemkoomaree Beebee, acknowledging they were to pay 
each of the three shareholders the sum of Sicca rupees two hun- 
dred and thirty-four, on account of rent; that they accordingly 
continued to pay the stipulated rent, but subsequently one of the 
shareholders, Badam Beebee, instituted a suit against Kistomohuii 
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Sein and the others, for arrears of rent due to her for her share of 
the property, that is to say, the share of five annas, six guiidahs, 
two cowreea, and two kraunts, rupees 5-6-2-2, and she, the said 
Badain Beebee, obtained a decree, in the execution of which the 
mokororce jumina was sold in separate lots ; on this the other two 
shareholders, that is to say, Bindrabunchunder Baboo and Hem- 
kooniarec Beebee, considering that the rent of the property might 
be reduced by the sale of it, the said mokororee junnnn, in separate 
lots, instituted a suit, praying tliat the mokororee juiiima might 
be sold in one lot and they oj^tained a decree : that on the 1 1 th day 
of Aghun 1248 B. S., the said mokororee j urn ma, that is to say, 
the seven hundred and tyo rupees of rent, was sold in one lot for 
tlie sum of Company's rupees one hundred and seventy, and the 
said lot was purchased by Rossickchunder Neugee, (who died 
after he had been put in possession of the property,) and his heirs 
Kistokishore Neugee and Rajenderchunder Neugee still hold 
possession of it ; that the shareholder, Hemkoomaree Beebee, 
having died, her share according to the sinister reverted to 
the plaintiff, by which proceeding, he, the plaintiff, became the 
possessor of two shares, of one-third each of the property, that 
is to say, he, the plaintiff, became the proprietor of a ten annas, 
thirteen guiulahs, one cowree, and one kraunt share : the plaintiff 
instituted this suit, agreeably to the kubooleeuts of the former 
mokororeedars, Kistomohun Sein and others, against the defen- 
dants, for the rent due on the two shares from the 1 1 th day of Aghun 
1248 B. S., to the month of Cliyte 1250 B. S., for the sum of 
Sicca rupees one thousand, one liundrcd, and seventy-six, being 
the principal money and interest accruing on the same, to the 
amount of Sicca rupees three hundred and twenty, nine annas, 
and ten gundas, making a total of Sicca rupees fourteen hundred 
and ninety six, nine annas and ten gundahs, or .Company's 
rupees one thousand, five hundred, and ninety-six, four annas 
and nine pie. 

Tlie 'defendants, Kistokishore Neugee and Rajenderchunder 
Neugee, in their answer, contend that, on the 11th day of, Aghun 
1248 B. S., Kistokishore Neugee, and Rossickchunder Neugee, 
the father of Rajenderchunder Neugee, purchased the moko- 
roree jumma, or the rent on the perpetual Wase, and remained in 
possession ; that the property in dispute being a jjetty mohaul, 
attended with much expense and situated at a distance from their 
residence, they consequently sold the mokororee jumma to 
one Bishonauth Soor, for the sum of rupees four hundred and 
seventy-five, on the 2d day of Bysak 1250 B. S., under a deed 
of sale, and that Bishonauth Soor was accordingly installed in 
possession, and the plaintiff, being aware of the above circumstance, 
that is to say, aware that the mokororee jumma was sold to 
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Bishonauth Soor^ has instituted this suit against them for the 
whole amount^ without including Bishonauth Soor^ as a defend- 
ant, &c. 

The plaintiff did subsequently make Bishonauth Soor a de- 
fendant in the case by a supplementary plaint, but notwithstand- 
ing the issue of the usual notice and proclamation, Bishonauth 
Soor has neither appeared nor filed any reason. 

The principal sudder aineen, James Keily, Esq., decreed the 
csise on the grounds recorded in his decision, and he ordered that 
the plaintiff be paid by the said Rajentifti chunder Neugee and Kisto- 
kishore Neugee, the rent from the lltli day of Agliiin 1248 
B. S. to the 2d day of Bysak 1250 B. ,S., amounting to rupees 
one thousand, one hundred and twenty-six, annas two, including 
interest, and that the plaintiff recover the rent from the 3d day of 
Bysak 1250 to the end of tliat year, with interest, that is to say, 
the sum of rupees six hundred and sixty-four, annas four, from 
Rajenderchunder Neugee and Kistokishore Neugee and Bisho- 
nath Soor conjointly : should they fail to obey the order, then 
the estate which has fallen into arrear shall be sold, the plaintiff 
shall be entitled to interest on the amount decreed and the costs 
to the day of payment, the defendants paying proportionate costs. 

The appellants, being dissatisfied with the decision of the prin- 
cipal sudder ameen, as regards the sum of rupees six hundred and 
sixty-four, annas four, have preferred this appeal. 

The principal sudder ameen, James Reily, Esq., states that 

there is reason however to believe that Bishonauth Soor is in 
possession.^^ I consider a local investigation on this point is 
necessary as to whether Bishonauth Soor was actually in posses- 
sion of the property, in the year 1250 B. S. The principal sudder 
ameen having omitted to set at rest this point and objection, his 
decision appears to me incomplete. I therefore decree this ap[)eal, 
and reverse that part of the decision of the principal sudder ameen 
passed on the 14th day of January 1847, wliich directs that 
the plaintiff receive the rent from the 3d day of Bysak 1250 
B. S. fo the end of tliat year, with interest, that is to say, the 
sum of Company's rupees six hundred and sixty-four, annas four, 
from Rajenderchunder Nepgee and Kistokishore Neugee and 
Bishonauth Soor oonjointly, and order that the case be sent back 
to the said principal sudder ameen for re-trial, with instructions 
to restore the case to its original number op his file, and, in refer- 
ence to the point noliced in this decree, to re-try the case. 

Costs are to be paid for the present by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal, to be 
refunded to the appellant. 
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The 13th July 1848. 

Case No. 3 of J847» 

Appeal from the decision of Pundit Sreeram Turkolunkar^ Sudder 
Ameenof Hooghlijy dated the ^th day of May 1847- 

Kistokishore Neiigee and Rajenderchunder Neugee, (Plaintiffs,) 

Appellants, 

versus 

Bindrabunchunder Baboo, Badain Becbee, and Bislionauth Soor, 
(Defendants,) Respondents. 

Claim, to have an onler reversed which had been passed under 
Regulation VII. of 1799, laid at Company's rupees five hundred 
and sixty-seven, annas two, gundah one, cowree one, (Company's 
rupees 5(>7-2-l-l.) 

The plaint sets forth that Bindrabunchunder Baboo, Badam 
Beebee, and the late Heiukooinaree Beebee fanned five hundred 
(500) beegahs of their hereditary dewuttur lakhiraj (rent-free) 
land, situated in inouzahs Chandchuck, &c., to one Kistoniohun 
Sein and others, under a perpetual lease, and at an annual rent of 
rupees seven hundred and two, (rupees 702 ) ; that in satisfaction 
of a decree against the said Kistomohun Sein and others, their 
rights and interests in the said land were sold, and purchased by 
the late Rossickchundcr Neugee, (the father of the plaintiff, 
Rajenderchunder Neugee,) and Kistokishore Neugee, on the 
llth day of Aghun 1248 B. S. ; that the said Rossickchundcr 
Neugee and Kistokishore Neugee subsequently sold their rights 
and interests in the property in dispute, to the defendant Bisho- 
nauth Soor, who at present holds the property in his possession, 
notwithstanding which, Bindrabunchunder Baboo filed a suit under 
Regulation VI 1. of 1799, against the plaintifls, instead of against 
the defendant Bishonauth Soor, for the arrears of rent due for the 
year 12^1 B. S., that is to say, for the sum of rupees five hundred 
and forty, a%ias nine, (rupees 540-9,) for the land allotted to his 
share and that of the late Hemkoomaree Beebee, and obtnined a 
decree, in consequence of which the plaintiff instituted this suit 
to contest the summary award. 

The defendant, Biudrahunchunder Baboo,’ in. his answer, con- 
tends that the plaintiffs are in possession of the lawd in dispute, 
and that if the fact of the statement of the plaintiffs of their 
having sold the property in dispute to the defendant, Bishonauth 
Soor, is true, there would certainly have been a mutation of 
names in the serishta of the kutcherry of the zumeendar, which 
is not the case, for no mutation of names has taken place, that he, 
the defendant, has filed a suit against the jdaintiffs in the court 
of the principal sudder ameen, under No. 8, for the arrears of rent 
due by them from the year 1248 B. S. to the year 1250 B. S., that 
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he likewise filed a suit. No. 796, under Regiilatiou VII. of 1/99, 
against the plaintiffs, for the arrears of rent due for the ytar 1251 
B. S. and obtained a decree. 

The defendant Bishoiiauth Soor, in his answer, supports the 
plaint. 

The sudder ameen of Ilooghly, Pundit Sreeram Turkoliuikar, 
disnnssed the case on the grounds that, until a mutation of the 
names takes place in the serishta of the zemindar, no one but 
and except the plaintiffs can be made accountable for the rent of 
the property in dispute, under a summary decision, Slc. 

I consider the decision of the siiddef ameen, Pundit Sreeram 
Turkolunkar, altogether incomplete and illegal, for the following 
reasons. 

First. In suits for the reversal of awards passed under'Rcgula- 
tion VII. of 1/99, the fysalla, or decision of that case should 
have been called for and perused in accordance with the spirit of 
Construction No. L028, this the sudder ameen has omitted to do. 

Secondly. The sudder ameen did not call upon the plaintiff to 
file his exhibits, or to produce his witnesses. 

Thirdly. The claim of the plaintiff is for the reversal of the 
award passed on the 3()th day of June 1845, under Regula- 
tion VII. of 1799 , but the sudder ameen, instead of confirming 
that award or reversing it, as prayed by the plaintiff, confirms an 
award passed on the 2d day of July 1845, under the said 
Regulation. 

1 therefore decree this appejil, and reverse the decision passed 
by Pundit Sreeram Turkolunkar, on the 6th day of May 1847, 
and order that the case be remanded to the sudder ameen, with 
instructions to restore the case to its original number on his file 
and then re-try the case. 

Costs for the present are to be paid by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition appeal, to be. refund- 
ed to the appellant. ^ 

Tite 19th July 1848. 

^ Case No. 45 of 1848. 

Appeal from the decision of Baboo Tarukchunder Ghose^ Moon- 
siff of Mahanaud^ dated the *Sd day of January 1848. 

Mirza Ekram Ali, (Plaintiff*,) Appellant, 
versus 

Gujraj Singh, (Defendant,) Respondent. 

Claim, for the recovery of a sum of money advanced on loan, 
including interest, laid at Company's rupees one hundred and 
forty-five, annas seven, gundahs eleven, cowrees two, (Company's 
rupees 145-7-11-2.) 
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The papers of this case shew that the defendant had taken on 
loan tlie sum of Company's rupees one hundered and twenty from 
the plaintiff, upon a bond dated the 20th day of Assin 1252, and 
on failure of repayment, the plaintiff* instituted this suit against 
him, including interest. 

The defendant in his answer denies the debt and states that 
the bond in (piestion is a fabricated instrument. 

Tile moonsiff dismissed the case on the grounds that the fact of 
enmity between the plaintiff and his witnesses against the defen- 
dant, had been proved, and that the bond bore a most suspicious 
appearance. 

I do not see anj' sound reason on which to disturb the decision 
of the moonsiff’ passed on the 3d day of January 1848. I therefore 
dismiss the appeal. 

Costs to be paid by each party respectively as the respondent 
ap p ea r e d u ii s u m mo n e d . 


The 19tii July 1848. 

Case No. 33 of 1848. 

Appeal from the decision of Moulvee Syud Is7'ar AH, Moonsiff of 
Keerpoy, dated the 31*^/ day of December 18^7* 

Horee Kalindee, (one of the JL^eiidants,) Appellant, 
rtersus 

rioi’ee 8antra, (Plaintiff.) Respondent. 

Claim for the recovery of a sum of money advanced on a loan, 
laid at Company's rupees fifteen, (Company’s rupees 15.) 

It appeiirs from the pajiers that the defendant took upon loan 
the sum of Company’s rupees filteen, upon a bond dated the 18th 
day of Bysak 1251 B. S., and failing to repay the same; the 
plaintiff instituted this suit. 

The moonsiff decreed the case Cdpart^ on the grounds set forth 
in his decision. 

The appellairt in his appeal urges that he, as the defendant in 
the case, had not been seyved with the usual notice and proclama- 
tion, and that the witnesses produced by the plaintiff to prove the 
serving of the said processes are not residents of the neighbour- 
liood, in which he, the defendant, dwells, and that the \)Va’int\ft’ has 
sued him from enmity on the strength of a fabricated document. 

From the papers of the .original ease it appears that the defen- 
dant was not served with the proclamation, in accordance 
Section 22, llegiilatioii XXIIi. of 1814, and Construction No. //5, 
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hence the decision of the mooiisiff is illegal and incomplete. 
I therefore decree this appeal, and reverse the decision of the 
iiioonsiff passed on the 31st day of December 1847, and order that 
the case be remanded to the said moonsiff for re-trial, with instruc- 
tions to restore the case to its original number on his file, and, hav- 
ing supplied the omission noticed in this decree, to re-try the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal, to be re- 
funded to the appellant. 

* € 

The 19tii July 1848. 

Case No. 2/ of 1848. 

Appeal front the decifdon of Baboo Venonauth Bone, Moonsiffof 
Dwarhatta, dated the 2Qth day of December 1847. 

Anundo Mundle, (Defendant,) Appellant, 
versuH 

Lutchmun Pandch, (Plaintiff,) Respondent. 

Claim for the recovery of a sum of money advanced on loan 
with interest, laid at Company's rupees forty-one, annas thirteen, 
gundahs two, (Company's rupees 41-13-2.) 

The papers of this case sMB^ that the defendant had taken on 
loan the sum of rupees twenty-three from the plaintiff, upon a 
bond dated the 29th day Assin 1251 B. S., and upon his, the 
defendant’s, failing to discharge the debt, the plaintiff instituted 
this suit, including seven rupees, annas two, gunJahs two, on 
account of interest. 

The defendant, in his answer, denies the debt and states that 
the plaintiff had sued him from enmity, on the strength of a fabri- 
cated document. 

Tift; moonsiff decreed the case to the extent of forty-one rupees, 
thirteen annas, and two gundahs, on the grounds set forth in his 
decision. ^ 

The bond filed By the plaintiff bears so suspicious an appear- 
ance that I «.m unable to believe it to be genuine* and authentic, 
moreover the witnesses, who were produced to attest to the au- 
thenticity of the document, did not reside in the neighbourhood 
of the defendant, but were brought from other villages far distant 
from the place of the transaction, therefore no dependance what- 
ever can be placed on their evidence. I therefore decree the appeal, 
and reverse the decision of the moonsiff of Dwarhatta, passed on 
the 29th day of December 1847. Costs of both courts to be paid 
by the respondent. 
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The I 9th July 1848. 

Case No. 47 of 1848. 

Appeal from Ihe decision of Moulvee Syud Israr Ali^ Moonsiff of 
Keerpotjf dated the 2{)th day of January 1848. 

Sheikh Bheckoo and Sheikh liusnoo^ (Defendants,) Appellants, 

versus 

Singar Beebee, (Plaintiff,) Respondent. 

Claim for the value of two bullocks, laid at Company’s rupees 
sixteen. 

The papers in this casG shew that the defendants having, on 
the 20tli day of Bysak 1252 B. S., forcibly taken and carri- 
ed away two bullocks from the house of the plaintiff, and having 
caused much damage by the loss of certain plantain trees, the 
plaintiff filed this suit against the defendants, for the sum of Com- 
pany’s rupees thirty-two, that is to say, rupees twenty-four being 
the value of the said bullocks, and eight rupees being the amount 
of loss to the plaintiff for the plantain trees and the value of 
the ground. 

The defendant. Sheikh Bheekhoo, in his answer, disavows the 
demand of the plaintiff, and he declares that he, the defendant, 
had purchased the said bullocks from the plaintiff, for the sum of 
Company's rupees eleven, annas four, in the presence of certain 
respe(!table witnesses. 

The answer of the defendant. Sheikh Husnoo, supports that of 
the defendant. Sheikh Bheekhoo. 

Tlie moonsiff decreed the case to the extent of rupees sixteen 
against the defendants exclusive of damage, on the grounds set 
forth in his decision. 

I do not see any sound reason on which to disturb the decision 
of the moonsiff, passed on the 20th day of January 1848. 1 there- 
fore dismiss this appeal with costs. 

The 19th -July 1848. 

Case No. 193 of 1848. 

Appeal from the decision of Muhummud • Aljiim^ Moonsiff of 
Oolooberria^ dated the 2Atli day of April 1848* 

Oolash alias Shuhuroolla Mullik, and Sheikh Beichoo Noorbaf, 
(Defendants,) Appellants^ 

versus 

Sheikh Subkiittoolla, (Plaintiff,) Respondent. 

Claim for damages sustained by the loss of paddy and straw, 
laid at Company’s rupees one hundred and thirty-eight, (Com- 
pany’s rupees 138.) 
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The appellants preferred their appeal on the 29th day of May 
1848, declarini^ it to be tlieir intonlion siihse((uently to file their 
reasons and grounds for makinfr this appeal. The period of more 
than six weeks has elapsed since the appellants preferred their 
appeal^ and diirin£r that time, that is to say, diirinjjj the period of 
six weeks, they liave neijjlected to proceed or take any steps to 
forward their case. I therefore dismiss this appeal with costs, 
under the provisions of Act XXIX. of 18 Jl. 


The IOtii July 1818. 

Case No. 182 of 1818. 

Appeal from the decision of Muhnmmnd Alhim^ ]\1oons}ff of 
Oolooberria^ passed on the 18^// dap of Ajml 1848. 

Kunnnul Ghose, (Defenda?it,) Appellant, 
rersas 

llorodoss Chatterjee, (Plaintiff,) Respondent. 

Claim for the arrears of rer.t, calculated at rupees eight, annas 
nine, gundahs twelve, (Company’s rupees 8-9-12.) 

The appellant preferred tliis appeal on the 25th day of May 
1848, stating that it was his intention snbse(piently to file his 
reasons, or grounds for so doing. The ])eriod of more than six 
weeks has elapsed since the appellant preferred the appeal ; and 
during that time, that is to say, during the period of six weeks, 
he has not proceeded with his case. Tiierefore I dismiss this appeal 
with costs, under the provisions of x\ct XXIX. of 1841. 


The IOtii July 1848. 

, Case No. 40 of 1848. 

« 

Appeal from the decision of Baboo Door paper sand (Ihose^ Moonsif 
of Sya Hcral,^ dated Abe 2l.v/ dap of January 1848. 

Ranujuinder Ghose Mundle, (Plaintiff,) Appellant, 

venous 

Ramdhone Ghose, Needheeram Ghose, and Ramtuiioo Ghose, 
(Defendants,) Respondents. 

Claim for the recovery of a sum of money advanced on loan 
including interest, laid at Company's ’rupees sixty-threc, annas 
thirteen, gundahs two, cowrees two. 
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The plaint sets fortli that the defendants had taken upon loan 
tlic sum of rupees sixty from the plaintiff, upon a bond dated the 
20th day of Srabun 1249 B. S., the accruing interest there- 
upon amounted to Company’s rupees thirty-six, annas thirteen, 
gnnclahs two, cowrees two, thus making a total of Company’s 
rupees ninety-six, annas thirteen, gundahs two, cowrees two, of 
which Slim the defendants repaid in liquidation the sum of 
Company’s rupees thirty-three, and in failure of the payment of 
the balance, the plaintiff instituted this suit. 

The defendants, in their answer, deny the debt, and state the 
bond in question is a fabricated instrument. 

The inoonsilT dismisse^l the case on the grounds set forth in his 
decision. 

I do not see any sound reason on which to disturb the decision 
of the moonsiff, passed on the 21st day of January 1848 : there- 
fore I dismiss the appeal with costs. 


The 21 ST July 184S. 

Case No. 7^ of 1848. 

Appeal from the derision of Baboo Deiumath Bose^ Mooyis’iff of 
Dwarhatia^ dated the Ml/t day February 1848. 

Rajoo Paul. (Defendant,) Appellanl, 
terms 

Decnobundoo Roy Talookdar, (Plaintiff*,) Respondent. 

Claim for arrears of rent with interest, laid at Company’s 
rupees one hundred and thirteen, annas fifteen, gundahs tliree, 
(Company’s rupees 113-15-3.) 

The papers of this case shew that the defendant holds twenty- 
^\vo beegahs, two cottahs and half a cottali of land, in thV village 
Dab) pore, at an annual rent of rupeesi’ seventy-live, annas three, 
togelher with a fishery within the, villaj^e of Rycchuck, on an 
annual rent.of rupees fifteen, annas nine, gundahs ten; that after 
deducting the sum received in part payment of Mie rent due for 
the year 1253 B. S., J,here remained unpaid a balance amounting 
to the sum of seventy-one rupees, two an nas^ and sixteen gundahs, 
M’hich, with the rent due for the year 1254 B. S. up to the 
month of Assar, that is to say, the sum of rupees twenty-two, 
annas fourteen, gundahs thirteen, making a total sum of rupees 
niiicty-four, anna one, gundahs nine, the defendant failing to pay 
the amount so due, the plaintiff instituted this suit. 
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The defendant, in his answer, states that he pays an annual rent 
of rupees fifty-seven, annas six, gundahs nine, for lands, &c., held 
in his own name and that of other persons within the village of 
Dabypore and Ryechuck, which rent he, the defendant, has 
regularly paid, and has received receipts for the same. 

The inoonsiff having decreed the case, the appellant preferred 
this appeal. 

The plaintiff declares that the defendant rented a fishery 
(jiilkur) in Ryechuck ; but the defendant in his wujoohaut, 
or grounds for appeal, declares the julkur (fishery) called 
julkur Bhairee, is situated within the villages Dabypore and 
Ryechuck ; hence it was necessary for the inoonsiff to have ascer- 
tained whether there are two fisheries or one, and also whether 
there is a separate and different julkur (fishery) in Ryechuck. 
To settle these points I consider that the case should be remanded 
for re-trial. Therefore I decree this appeal, and reverse the deci- 
sion passed by the moonsiff of Dwarhatta, on the 14th day of 
February 1848, and I direct that the case be remanded to the said 
inoonsifl', with instructions to restore the case to its original number 
on his file, and rc-hear the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to tlie appellant. 


The 21 ST July 1848. 

Case No. 74 of 1818. 

Appeal from the decision of Muhummud All am ^ Moonsiff of 
Oolooherria^ dated the 2*Srd day of February 1818. 

Rajeeblochun Mullick, (Defendant,) Appellant, 

• versus ^ 

Rammohun Bose, (Plaintiff,) Respondent. 

^ • 

Claim, for the recovery of a sum of money, advaiv:ed on loan, 
including interest, laid at Company's rupees two hundred and 
seventy-four, annas four, gundahs fourteen, (Company’s rupees 
274-4-14.) 

The papers of this case shew that the defendant and his late 
brother, since deceased, borrowed the sum of Company’s rupees 
two hundred, on a note of hand, dated the 21st day of Aghun 
1251 B. S., from the plaintiff; and, on theffailure of the defendant 
to refund the amount with interest, the plaintiff instituted this 
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suit for Company’s rupees two hundred and fifty- four, annas ten, 
gundahs fourteen, (Company’s rupees 254-10-14.) 

The defendant, in liis answer, denies the debt, and declares the 
bond is a fabricated instrument. 

The mooiisiff decreed on the grounds set forth in his decision. 

This case must be remanded for re-trial to the moonsiff, in oixler 
that the evidence of all the witnesses to the bond be taken. There- 
fore I decree this appeal, and reverse the decision passed by the 
moonsiff, on the 23d day of February 1848, and order that the 
case be remanded to the said moonsifi* for re-trial, with instructions 
to restore the case to its original number on his file and re-hear 
the case. , ^ 

Costs arc to be paid for the present by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal to be 
refunded to the appellant. 


The 21st July 1848. 

Case No. 73 of 1818. 

Appeal from the decision of Baboo Denonauth Bose^ Moonsiff of 
Dwarhatta^ dated the 12/4 day of February 1848. 

Uamjoy Kamar, Casseenath Kamar, and Ramkoomar Kamar, 
(Defendants,) Appellants, 

vei'sus 

Denobundoo Roy Talookdar, (Plaintiff,) Respondent. 

Claim, for the arrears of rent, with interest, laid at Company’s 
rupeesVlcvcn, annas two, gundahs fifteen, (Company’s rupees 11, 
annas 2, gundahs 15.) 

The papers of this case shew that thp defendants hold fourteen 
beegahs and five cottahs of land, in the village Dabypore, at an 
annual rent of rupees thirty-five ; tlttit the defendants having failed 
to pay thel-cnt due from Bysak to Assar 1254 B. S., that is to 

say, the sum of rupees eight, annas thirteen, guntfahs seven, in- 
cluding interest, the •plaintiff instituted this suit. 

The defendants, in their answer, state Chat they had rented 
fourteen beegahs and five cottahs of land in the village Dabypore, 
on a lease for three years from the 28th day of Joystee 1251 
B. S., at an annual rent of twenty-five rppees, from the gomashtah 
of the plaintiff', by namfe Ramdhone Ghose; that on the expiration 
of the lease in the year 1254 B. S., the said gomashtah rented a 
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portion of the land, whicli had been previously rented to the 
defendants for three years, to one Kysto Doss, which person, tliat 
is to say, Kysto Doss, is in possession. 

Kvsto Doss filed a petition in the moonsiff^s court, which sup- 
ports the ansM er t^iven by the defendants. 

Tlic moonsiff decreed the case on the grounds set forth in his 
decision. 

It was necessary for the moonsiff to have enquired whether tlie 
said fourteen beegahs and five cottahs of land had been rented to 
the defendants, on an annual rent of thirty-five rupees, under a 
perpetual, or for a limited lease of three years, as stated by the 
defendants, at an annual wnt of twenty- five rupees, and whether 
the claimant, Kysto Doss, was in possession of the portion of the 
land in question, in the yefir 1254, or not. The moonsiff having 
omitted to make these im^estigations and settle them, his decision 
is left incomplete. Therefore I decree this appeal, and reverse th(‘ 
decision of the moonsilT, passed on the 12th day of February 1H48. 
and order that the case be remanded to the said moonsiff for re- 
trial, with instructions to restore the case to its original number 
on his file, and then re-hear the case. 

Costs for the present to be paid by each party respectively, and 
ultimately by the losing party. 

The value of stamp upon the petition of appeal, to be refunded 
to the appellant. 

The 2 1st July 1848. 

Case No. 3G of 1848. 

Appeal from the decision of Baboo Nobuichnnder Mitter, Moonsiff 
of Rajupoj'e, on the \bth dat/ of Jan iianj 1848. 

Bhootnauth Manjy, (Plaintiff,) Appellant, 
versus 

Golukchunder Biswas, gomashtah, Ramtaruck Koomar, gomash- 

tah, Joykisto Mookerjee, llajkisto Mookerjee, Ramchunder 

Chatterjee, zuniecndar, and Rughoonauth Gliose, ijaradar, 

(Defendants,) Respopdents^ 

Claim for the reversal of an order passed under Regulation V. 
of 1812, and for the refund of the proceeds of the sale, tkc.y laid at 
Company's rupees twenty-four, anna one, (Company's rupees 24, 
anna 1.) 

The papers of this case shew that neither the plaintiff nor his 
late father, by name Narayn Manjee, possessed any rent-paying 
land in the village Khasroodliorpore, nevertheless the ijaradar, by 
name Rughoonauth Ghoae, and the goniaShtah, by name Goluk- 
chunder Biswas, from ill feeling, and in connivance with the 
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zunieendars^ petitioned the ameen of Sulkea^ which is in another 
district, that is to say, in the district of the Twenty-four Per- 
giiniiahs, under the provisions of Regulation V. of 1812, against 
tlie father of the plaintiff, by name Narayn Manjee, the said 
Narayn Manjee having previously died, claiming the sum of rupees 
twenty-four, anna one, for arrears of rent of the said village 
Khasroodhoorpore due for the year 1252 B. S. up to the month 
of Phalgoon, and they caused the attachment and sale of certain 
produce of two beegahs and half beegali (being part of the seven 
beegahs, nineteen cottahs, nine chittacks, and fifteen gundahs) of 
land, his, the plaintiff’s, late father had farmed from one Sydun- 
nessa Beehee, at an annui^l rent of rupees twenty-four, annas ten, 
gundahs nine, theels ten, for the sum of rupees eighteen, four 
annas, in consequence of which the plaintiff instituted this suit. 

The defendants, Joykisto Mookerjee, Rajkisto Mookerjee, and 
Ramchunder Chatterjce, and Riighoonauth Ghose, in their answer, 
declare that Narayn Manjee, the father of the plaintiff, held eight 
beegahs of land in the villages Khasroodhoorpore and Waudpore, 
at an annual rent of rupees twenty-five, annas two, gundas eleven, 
cowrec one, that on his failing to pay the rent for the year 1252 
B. S., they presented a petition to the ameen of Sulkea (because 
the rent of their zumcendarce, lot Koomeermorah, is paid into 
the collectorate of the Twenty-four Pergunnahs) under Regulation 
V. of 1812. 

The nioonsiff having dismissed this case, the appellant preferred 
this appeal. 

It appears from the papers in this case that the fact of the de- 
fendants having presented their petition to the ameen of Sulkea, 
under Rcgulatroii V. of 1812, for the realization of arrears of rent 
of the land in dispute, did not appear to the moonsiffto be illegal, 
because the revenue of the lot is paid into the collectorate of the 
Twenty-four Pergunnahs. This opinion of the nioonsiff, I cmisi- 
der to be in contravention of Section 8 of Regulation III. of 1793, 
because in that section it is stated as follows, provided the landed 
or real property to which the suit or complaint may relate, shall 
be situated, or, in all other cases, the cause of action shall have 
arisen, or the defendants, at the time^ when the suit may be com- 
menced, shall reside as a fixed inhabitant wilhui the limits of the 
zillah court over which its jurisdiction may extend.^’ 2dly, the 
moonsiff also considers a copy of a roobukaree (proceeding) No. 316, 
dated the 8th day of January 1838, held by. the collector of the 
district (Hooghly,) under Regulation VII. of 17^^, which proceed- 
ing was filed in the case by the zumcendars, Joykisto Mookerjee, 
Kajkisto Mookerjee, and Ramchunder Chatterjee, and Riighoo- 
nauth Ghose, ijaradar, wjio, that is to say, the zuineedars and 
ijaradar, state it, that is to say, the roobukaree (proceeding) No. 
316, to relate to the land for which rent was claimed m this case. 
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sufficient evidence to prove the fact that the father of the plaintiff 
had paid rent for certain lands situated in the villages Khasroo- 
dhoorpore and Waudpore : this opinion of the moonsiff seems to me 
to be incorrect and unjust, because it is clearly stated in the afore- 
said roobiikaree (proceeding) No. 316, that the land (for which rent 
was due by Narayn Manjcc, the father of the appellant, and which 
rent amounted to rupees twenty-three, annas six) was situated in 
the villages Khooshmarah and Waudpore, and it was for the rent 
of the land situated in those villages, that is to say, the villages 
Khooshmara and Waudpore, and not in the village Khasroodhoor- 
porc, that the suit under Regulation VII. of 1799, was instituted ; 
no mention being made of the village cKhasroodhoorporc in J,he 
aforesaid roobukaree (proceeding) No. 316: moreover it appears 
from the said roobukaree (proceeding) No. 316, that summary suits 
for arrears of rent due on lands situated within the said lot Koo- 
meermorah, have heretofore been filed in this district (Hooghly.) 
Under all these circumstances, I consider the decision passed by 
the moonsiff‘ incomplete and illegal, and therefore I decree this 
appeal, and reverse the decision passed by the moonsiff, on the 
15th day of January 1848, and order the case to be remanded to 
the said moonsiff for re-trial, with orders to restore it to its ori- 
ginal number on his file, and then to re-hear the case. 

Costs for the present to be paid by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal, to be re- 
funded to the appellant. 

The 21st July 1848. 

Case No. 79 of 1848. 

Appeal from the decision passed by Baboo Denonauth Bose, Moon^ 
siff of Dwarhatta, on the \4th day of February 1848. 

Bollye Soothurdhur Sein, (Defendant,) Appellant, 

• versus 

Denobundoo Roy, talookdar, (Plaintiff,) Respondent. 

Claim, for the .arrears of rent, including interest, laid at Com- 
pany's rupees fourteen, annas ten, gundahs thirteeh, (Company's 
rupees 14-10-13.) 

The papers of thi^ case shew that the defendant holds possession 
of eight beegahs and ten cottahs of land, in the village Ryechuk, 
at an annual rent of rupees twenty-two, annas eleven ; tliat a 
balance of rupees four, annas fourteen, gundahs ten, remained 
unpaid by the defendant, for rent due for the year 1253 B. S., 
which sum, together with the rent due* up to Assar 1264 B. S., 
that is to say, the sum of rupees six, gundahs nineteen, including 
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interest, make a total of rupees ten, annas fifteen, gundahs nine : 
the defendant failing to pay the same, the plaintiff instituted this 
suit. 

The defendant, in his answer, declares that he rented the afore- 
said eight beegahs and ten cottahs of land from Ramdhone Ghose, 
who was the former gomashtah of the plaintiff, on a lease for four 
years, at an annual rent of rupees twenty-two, annas eleven ; that 
he had paid the rent for the year 1253 B. S., and obtained a 
receipt for the same; but owing to the present gomashtah, 
Mudduninohun Singh, being absent at the butchery of the talook- 
dar, he, the defendant, did not pay the rent for the year 1254 up 
to the month of Assar. • 

The moonsiff having decreed the case, the appellant preferred 
this appeal. 

The documents filed by the defendant, that is to say, the 
pottah and dakhilla (lease and receipt) ought to have been authen- 
ticated by the two gomashtahs ; this the moonsiff omitted to do ; 
therefore I consider the decision incomplete. Therefore I decree 
this appeal, and reverse the decision passed by the moonsiff on 
the 1 4th day of February 1848, and direct that the case be re- 
manded to the said moonsiff for re -trial, with orders to restore the 
case to its original number on his file, and re-hear the case. 

Costs ttj be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal, to be 
refunded to the appellant. 

The 21st July 1848. 

Case No. 37 of J848. 

Appeal from the decision of Baboo Denonauth Bose, Moonsiff of 
Dwarhaita, passed on the ^th day of January 1848. 

Sheikh Neeamutoollah Oostagur, (Defendant,) Appellant, 

versus 

Ramkummul Baugdee, (Plaintiff, Respondent. 

Ramdas#Muzemdar Talookdar, (Defendant,) Respondent. 

Claim, for the possession of certain rent paying hand, including 
damages, laid at Company's rupees fifty-six, fivft annas, and 
seventeen gundahs, (Cpmpany's rupees 56-5-17.) 

The plaint sets forth that the plaintiff hehl nine beegahs and 
eight cottahs and ten chittacks of sallee land, within the village 
Joykistopore, at an annual rent of rupees forty-one, annas six, 
gundahs eighteen ; that on the 27th day of Srabun 1253 B'. S., 
when the plaintiff was about to transplant his paddy in four bee- 
gahs and six cottahs and three-quarters of a cottah of the said 
land, the defendant, Sheikh Neeamutoollah Oostagur, canie and 
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forcibly prevented him, the said plaintiff, from so doing, and 
moreover dispossessed him of the laud, in consequence of which 
the plaintiff instituted this suit. 

The defendant Sheikh Neeamutoollah, in his answer, states that 
the land in dispute is his purchased mohuthran and lakhiraj (rent- 
free) property ; that the case can only be decided under the provi- 
sions of Regulation IL of 1819, and not in the civil court, ike. 

The moonsiff of Dwarhatta, in reference to Section 30, Regula- 
tion IL of 1819, forwarded the nuthee of the case to the judge, 
which case was returned to the said moonsiff on the 13tli day of 
May 1847j with instructions that the question to be tried is 
simply v^hether the plaintiff holds possession of the land as rent- 
paying, and not whether the land itself is lakhiraj, rent-free, or 
maul, rent-paying. 

The moonsiff, on the 5th day of January 1848, having decreed 
the case, the appellant preferred this appeal. 

The orders passed by the judge on the 13th day of May 1847, 
did not in any way prohibit the moonsiff from calling on the de- 
fendant to produce his evidence both oral and documentary, which 
the moonsiff appears to have understood he was not required to 
do, and his, that is to say, the moonsiff^s heaving omitted to hear 
and record all the objections of the defendant, leaves the case open 
to cavil. I therefore consider the decision of the moonsiff incom- 
plete and illegal. I, in conseqence, decree this appeal, and reverse 
the decision passed by the moonsiff on the 5th day of January 
1848, and order that the case be remanded to the said moonsiff 
for re-trial, with instructions to restore the case to its original 
number on his file, and, having supplied the omissions iioticed in 
this decree, to re-try the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal, to be 
refunded to the appellant. 

Thb 2l8T July 1848. 

, Case No. 75 of 1848. 

Appeal from <the decision of Baboo Denonauth Bose, Moonsiff of 
Dwarhatta, dated the V2th day of Febmary 1848. 

Tcelukram Chukurbuttee, (Defendant,) Appellant, 

versus 

Denobundoo Roy, Talookdar, (Plaintiff,) Respondent. 

Claim for the arrears of rent, with interest, laid at Company's 
rupees four, annas three, gundahs four, (Company's rupees 4-3-4. 
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The papers of this case shew that the defendant holds four 
beegahs and seven and half cottahs of land in the village Daby- 
pore, at an annurd rent of Company's rupees ten, annas ten, 
gundahs fifteen, and on failure to pay the rent due from Bysack to 
Assar 1254 B. S., amounting to rupees two, annas eleven, gundah 
one, including interest, the plaint!^ instituted this suit. 

The defendant in his answer states that, with the exception of 
bri mutter lakhiraj (rent-free) land, he does not possess any 
maul, rent-paying land within the aforesaid village, nor is he, 
the defendant, aware of the situation of the land, for which 
the plaintift’ demands rent; that when the plaintiff shall produce 
a map of the land alluded to by him, the plaintiff, he, the defen- 
dant, will then be enabled to detail the particulars. 

The inoonsift’ having decreed the case, the appellant preferred 
this appeal. 

It was necessary for the mooiisiff to have called upon the 
defendant to file a map of the land alleged by him, the defen- 
dant, to be brinuitter, as the plaintiff has filed one to prove the 
situation of the land for which he demanded rent. The moonsiff 
having omitted to do so, his decision is clearly incomplete. I 
therefore decree this appeal, and reverse the decision passed by 
the moonsiff on the Titli clay of February 1848, and direct that the 
case be remanded to the indonsilf for re-trial, with instructions to 
restore the case to its original number on his file, and then re-hear 
the case. 

Costs to be paid for the present by each party respect! vley, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal, to be refund- 
ed to the appellant. 

The 21st July 1848. 

Case No. 76 of 1848. 

Appeal yrom the decision of Baboo Nobinchunder Mitter, Moon- 
siff of Rajapore^ dated the VJth day of February 1848. 

Roy Bykuntonaiith Chowdry, Roy M^lthooranath Chowdry, and 

Nuffurchundcr Koowur, Gomashta« (Defendants,) Appellants, 

, versus 

Koodroot Mullik, Iddoo Mullik, Moteeoollah Mullik, and Ho- 
shein Mullik, (Plaintiffs,) Respondents. 

Claim for the reversal of an order passed under Regulation V. 
of 1812, and for damages sustained by the loss of paddy, &c. laid 
at Company's rupees sixty-three, annas two, gundahs seven, cow- 
rees two, (Company’s rm)ee8 63-2-7-2.) • 

The plaint seta forth that Seekdar Mullik, deceased, the late 
father of the plaintiffs, piiid an aiiiuial rent of rupees twenty-six. 
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aiinaa seven, gundahs seven, cowrees two, for ten beegahs and 
eleven cuttahs of land in the village Burkhoordarpoor ; that the 
defendants falsely demand a rent of rupees six for two beegahs, 
nine cottahs, and four chittacks of other land, thus making a total 
of rupees thirty-two, annas seven, gundahs seven, cowrees two ; that 
the rent due up to the month of Aghun 1253 B. S., amounted to 
rupees sixteen, annas eight, including interest, for which sum the 
zumecndar issued a notice under Regulation V. of 1812, and pre- 
sented a petition to the ameen for the attachment and sale of the 
property ; on this the respondents deposited the sum of rupees 
sixteen, annas eight, but not having received an account of the 
paddy, &c. the plaintiff instituted this ssit. 

The defendant, Nuffurch under Koowur, in his answer, states 
that the plaintiff, Iloshein Mullik, rented two beegahs and 
nine and a quarter cottahs of land, on the 25th day of Assar 
1253 B. S., on an annual rent of six rupees, on a lease of one 
year ; that the plaintiffs have only paid rupees ten, out of rupees 
32-7-2-2, (including the former rent,) of the rent due by them up 
to the month of Aghun 1253 B. S.; and upon their failing to 
pay the balance of rupees fifteen, annas fifteen, a notice was issued 
under Regulation V. of 1812, against them, for rupees sixteen, 
annas eight, including interest ; that on the plaintiffs having de- 
posited the said sum, the attached property was made over to 
them. 

The moonsiff decreed the case on the grounds set forth in his 
decision. I do not sec any sound reason on which to disturb the 
decision of the moonsiff passed on the 17th day of February 
1848. I therefore dismiss this appeal with costs. 
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The 26th July 1848. 

Caae No. 54 of 1846. 

Rof/ular Appeal from the decision of Moultwe Mooftee Lutf Hossein, 
\st Principal Sudder AmeeUy dated \Ath July 1846. 

Mr. A. Battersby^ (Defendant,) Appellant, 
versus 

Mr, Siiiison, (Plaintiff,) Respondent. 

Claim laid at Conipaiiy^s rupees I, .570-1 -8. 

This suit was instituted to set aside an award passed under Act 
IV. of 1840, and obtain possession of certain lands with wasilat. 

The plaint sets forth that between the factories Komedpore and 
Danioodiah there had long existed disputes regarding indigo lands 
and regarding the boundaries of the two factories; and that in 1831 
Mr. J. Watson had been appointed arbitrator ; and that he had 
made a map of some of the lands, and had established a boundary 
line, which had been approved of by the proprietors of the two 
factories ; and that an agreement had been subsequently drawn up 
between the parties, allotting to each factory the lands as described 
by Mr. Watson^s arbitration. This agreement is dated January 
28th 1836, is on stampt paper, and signed by the parties, then 
owiiei-s of the factories — Mr. Simsoii on one side, and Messrs. Carr, 
Tagore and Co. and Mr. A. Wight, on the other. The plaintiff 
states that in 1247 he took from Puddum Lochun, and in. 1249 
from Teeluk Chunder Shah and others, leases of certain lands in 
ChurDadapore, amounting in all to 95 beegahs, 18 cottahs; and that 
these lands were included in Mr. Wafson^s map, or sketch, and 
belonged to the Komedpore factory. However, in J^O a dispute 
arose regarding the crops of these lands, and a case under Act IV. 
of 1840 ensued, by whicfli tlie produce of the Is^nds and possession 
of the same were awarded to the proprietor of the Danioodiah 
factory; therefore to upset the summary decision this case is 
brought. 

The defendant replied, that the lands in dispute are on his 
side of the boundary line* laid down by Mr. Watson; and that 
he holds a pottah for the lands from the guardian of the minor 
liaja Kistoiiath ; that Puddum Lochun and Teeluk Chunder Shah 



54 


Z ILL A If JESSO n E . 


liitvc no right to the lands; and that the proprietors of his factory 
(Danioodiiili) always held possession of and cultivated them. 

The principal sudder ameen in 1846 decreed this case in favour of 
the plaintiff, giving his reasons for so doing — that the lands appeared 
to belong to his factory ; tliat the documents by which he held them 
were valid; and that the defendant seemed to rest his claim to them 
on the summary decision under Act IV. of 1840, by which he had 
been put in possession of them. This decison was appealed against 
by the defendant in this court ; and my predecessor, on the case, 
coming before him, thus records his opinion : In order to deter- 

mine the point as to which factory the lands belonged to, it was 
necessary to examine the agreement bet’^reen the j)arties, which was 
called for b}^ the principal sudder ameen from the plaintiff, on the 
24th April 1845. It was, however, never produced in court until 
the IStlj July 1846; nor was any reason assigned why it could not 
be produced witliin six weeks from tlie time it had been called for. 
On tl»e 15lh July 1846, the agreement was produced by the 
defendant ; but previously to that date the suit had fallen under 
Act XXIX. of 1841. Since both parties are present in court, it is 
not necessary to send the suit back to be disposed of under that 
Act by tlie principal sudder ameen. It is sufficient to declare that 
his decision is null and void; and that the plaintiff must pay the 
costs of both suits ; and that the amount of the stamps, on which 
tlie appeal has been made, may be returned except 8 annas on 
which amount of stamp a summary appeal might have been made.^’ 

This order was appealed against, and the Sudder upset it, and 
remanded the case to be decided on its merits. The points, in 
my opinion, to be eiupiired into in this case, are whether the lands 
belong to the Komedporc or the Damoodiah factory, by discovering 
on which side of the boundary line they arc ; and secondly, the 
validity of the documents, by which the party to whose right they 
may fall, holds them. With respect to the first I found that both 
parties agreed to the correctness of the sketch made by Mr. J. 
W^ats^)n ill 1831, and to its forming the basis of the agreement 
subsequently entered intp between the proprietors of the factories ; 
and in this sketch it is laid down that the boundary line between 
the zemindaries,^^ at the point where the chur of Dadapore joins 
that of Bahfychur, is to constitute the boundary line between the 
two factories ; and I therefore ordered a local investigation to be 
held, and I sent out the naib nazir of my court to make a sketch 
of the lands, anci to determine on which side the boundary 
line the lands in dispute were situated. The investigation 
and report of this officer I did not consider complete, in con- 
sequence of the zemindary boundary line being imperfectly and 
indistinctly defined ; and I deputed thef moonsiff of Dhurmpore to 
the spot, and requested him, with reference to Mr. Watson’s map, 
of which I forwarded him a copy, to determine the zemindary 



ZlLLAIl JESSOIIE. 


u:} 

boundary and then to note down the position of the Jarids in 

disspute. I'his he has done in an able manner; and from the sketch 
be has made it is evident that the Damoodiah concern has no 
right to the lands; and that they are part and parcel of the Dada- 
pore chur; and that by tlie agreement they strictly belong to the 
Komedpore factory : for in the agreement it is distinctly laid down 
in tliese words ; that as regards tlie boundary between the 
factories of Mahaneeghur, in the Komedpore division, and Noor- 
lapore, in the Damoodiah division, the Dadapore village and lands 
shall belong to Mahaneeghur, and Khanaiiuggur and Luckee- 
kooradee villages, and lands shall belong to Noorlapore ; and that 
the boundary line between the said factories shall be the one 
formerly made by Mr. J. Watson, &c. Moreover I find that 
the pottahs of Puddum Lochun and Teeluk Chuiider, by which 
(he respondent (Mr. Simson) claims the lands are good and 
valid ; and that these people took the lands of Dadapore chur 
from the deputy collector^ who, on their first formation, had 
the letting of these lands on the part of Government. Under 
these circumstances I confirm the decision of the principal sucUler 
anieeii, and dismiss the appeal with costs. 

The 26tii July 1848. 

Case No. 55 of 1846. 

Regular Appeal from the decision of Moulvee Luff Uossein^ 
Principal Sadder Ameen, dated lAth July 1846. 

Teeluk Cluinder Shah, (PlaintilT,) Appellant, 
versus 

Mr. A. Battersby and 25 others, (Defendants,) Respondents. 

Claim laid at Company's rupees 1,542-4, 

This .suit was instituted to set aside a summary award passed 
under Act IV. of 1840, and to get possession of certain lands 
with wasilat. • 

This case is connected with above ca^e No. 54. 

The plaintiff, Tcelukch under Shah, js tales that he held some lands 
belonging to Dadapoor chur, from which he -was ousted in Jeit 
1250 by the* defendant, Mr. Battersby, who havii^ got a decree 
under Act IV. of 1840, for the possession of certain lands, took 
possession of his lands also. • 

The defendant denies the right of the plaintiff to the lands, and 
claims them as his under certain pottahs given him by the 
gomashta of the guardian of Raja Kistonath Roy. 

The principal siulder jimeen dismissed the case, on the grounds 
that the documents by which the plaintiff claims his right to the 
lands are invalid, and that the person, viz. Lukeekant Boomick, 
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the pulwaree, who granted these documents^ had not the power to 
do so, since by the papers filed by the defendants it was evident 
that at the time the raja w^as a minor ; and that Liikeckaiit was not 
enabled to grant leases of land during the rajahs minority. 

This decision of the principal sudder aincen 1 am quite at a loss 
to uiiderstand. In case No. 54 he upheld the amulnamah given 
by Lukeekant Boomick, and in this case he seemed to forget that, 
previous to the amulnamah, the appellant had obtained from the 
deputy collector a pottah for the lands when they first formed and 
were resumed ; and that the amulnamah was subsequently granted 
on the settlement of the lands being made with the guardian of the 
minor raja, whose zeraindaree these new‘’formed lands adjoined. 

There is no doubt in my mind of Lukeekant Boomick having 
Ilje power to grant the amulnamah, for with the papers of the case 
is filed a document delegating to him this power, in which I put 
fiiith. I therefore upset tlie order of the lower court, and decree the 
appeal, and possession to the plaintitf with wasilat from the date 
of his dispossession, to be determined by a local investigation, 
with interest and costs of both courts against the defendant, Mr, 
Baltersby. 
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Present: H. T. RAIKES, Esq., Judue. 


The 7th July 1848. 

C:is*e No. 2/3 of 1847. 

Appeal from ike decision of Ahhur AJJy^ Moonsiffof Nemal, passed 
on ihebth of October 1847. 

Narain Mytee and others, (Defendants,) Appellants, 
versus 

Radhakisto Munna, (Plaintiff,) Respondent. 

The plaintiff instituted this suit to recover possession of 8 
cottahs of land and a gurreeah, which he said he had been ousted 
from by his landlord, one of the defendants, in 1250 Um lee, and 
another defendant, Narain Mytee, who now occupied his jote. 

The defendant, Narain Mytee, said he held a pottah for the land 
from the proprietor, dated the 7tli Kartick 1251. 

The proprietor stated that the plaintiff never paid any rent, and 
had abandoned the land ; that he had voluntarily given in an 
istafa, or relinquishment, of the jote, which had been let to 
Narain Mytee. 

The moonsiff says, in his decree, that the plain tilf^s witnesses, 
and the Jocal amecn, who made enquiries on the spot, state the jote 
to have been in possession of the plaintiff up to Maugh 1250; he 
therefore directs him to be reinstated, and, taking the value of the 
products of the land in fruit, &c., a(?cording to the price such 
articles brought in 1254, decrees that amount yearly as profits to 
the plaintiff during the time he M^as Jispossdssed. 

Tlie moonSiff has not made a proper enquiry in this case. The 
point at issue is whether the lease of the jote has been legally 
cancelled or not. The*moonsiff makes no mention whatever of the 
istafa filed by the defendant, Kissen Churn Nund, though his wit- 
nesses were examined. This case is therefore remanded to tlie 
present moonsiff, who wdll decide whether or not the lease formerly 
granted to the plaintiff ^jas been cancelled, either by his failure to 
pay the rent or by voluntary resignation of his lease. The stamp 
fees to be returned. 
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The 7tii July 1848. 

Case No. 276 of 184/. 

Appeal from a decision of Akbur Ally^ Moonsiff of Nemal^ dated the 
bth of October 1847. 

Kogonath Doss Byragee, (Plaintiff,) Appellant, 
versus 

Ram Bchra, Bhecm Piirdhan, Harroo Dullye, and Soonder Did lye, 
(Defendants,) Respondents. 

The plaintiff sued for rupees 31, annas 1 1, value of dlian, which 
the defendant had bound themselves to deliver on a certain date 
by a bond, dated the 25th of Sawuii 1246 Unilee. 

The defendants denied the giving of the bond. Haroo Dulh^e 
and Soonder also stated they were at another place on the date in 
c[uestion, and Soonder Dullye pleaded that at the time inciitioiied 
he was under age. 

The moonsiff, without enquiring into the merits of the case, 
ap])ears to have dismissed the suit, because the names of the 
defendants were first recorded in the bond together, and the 
names of their places of residence afterwards, without specifying 
parlicularly where each individual had his dwelling, and because 
one of the witnesses said they all resided in one of the villages 
mentioned. 

Judgment. 

The bond appears to me to afford sufficient record of the 
defendants^ identity, and the defendants do not deny that they are 
the parties intended. I therefore see no grounds for the objection 
urged by the moonsiff, and return this case to the present moonsiff 
that he may try it upon its merits. The stamp fees to be return- 
ed to the appellants. 

The 7tii July 1848. 

Case, No. 294 of 1847. 

Appeal from a decision of Akbur Ally^ Moomiff of Nemal^ passed 
qn the 30^/i September 1847. 

S^ebchurn Misree, (Plaintiff,) Appellant, 

• versus 

Seetaram Gurrye, (Defendant,) Respondent. 

The plaintiff instituted this suit to set aside a decision of the 
revenue authorities given against him, directing the sale of his 
attached property in satisfaction of rent claimed by the defendant 
for 1 1 annas kist of 1253 Umlee. 
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The plaintiff denied holding any land in the village; but an 
anieen, who was sent out by the moonsiff^ reported that the plain- 
tiff^s father during his life time held the land alluded to, and on 
his death the plaintiff, through his agent, arranged with the ryots, 
and that the plaintiff receives their rents. The moonsiff, therefore, 
dismissed the suit, and confirmed the summary decision. 

The plaintiff appeals, and states that he is a claimant for the 
proprietary rights of the estate, and has instituted a suit in the 
Supreme Court ; that the defendant, who states himself to have 
taken a farm of the village, has no pottah, and only claimed rent on 
some jamma wassil baquee papers prepared by himself, and not 
signed or acknowledged by* him; and that he denies holding any 
jote in the village as stated. 

Judgment. 

I observe that an ameen was appointed specially by the moonsiff 
to make local enquiry into the fact of possession, and that ne 
proceeded to the spot, and, after closing his enquiry, reported to 
the moonsiff that the plaintiff was the real jotedar, but had let out 
the land to ryots. On this fact alone the plaintiff (appellant) was 
held liable for the rents ; but I observe the moonsiff has neglected 
to swear the ameen before receiving the report as required by 
Section 17^ Regulation IV. of 1793. This case must therefore 
be returned to the present moonsiff, to supply this omission and 
then decide the case. The stamp fees are returned to the appellant. 


The 7th July 1848. 

Case No. 295 of 1847- 

Appeal from a decision of Akbur Ally, Moonsiff of Nemal, passed 
on the 30/A September 1847- 

Scebchurn Misree, (Plaintiff,) Appellant. 

• versus * ^ 

Seetaram Qhurrye, (Defendant,) Respondent. 

The circumstances of this case are the same as those detailed 
in No. 294, decided this day. The moonsiff also refers to his deci- 
sion in that case for his reasons in the present one. It is there- 
fore, for the same cause a9 mentioned in No. 294, returned to the 
present moonsiff for decision. 
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The 7th July 1848. 

Case No. 296 of 1847. 

Appeal from a decision of Akbur Ally^ Moonsiff of Ncmaly passed 
on the 30^A September 1847- 

Seebchurii Misree, (Plaintiff,) Appellant, 
versus 

Goiirchurn Bhooya, (Defendant,) Respondent. 

The circumstances of this case are the same as those detailed 
in No. 294, decided this day. The moonsiff als(» refers to his deci- 
sion in that case for his reasons in the present one. It is there- 
fore, for the same cause as mentioned in No. 294, returned to the 
present moousiff for decision. 

The 7tii July 1848. 

Case No. 297 of 1847. 

Appeal from a decision of Akbur Ally^ Moonsiff of Nemaly passed 
on the 30/ A September 1847- 
Secbchurn Misree, (Plaintiff,) Appellant, 
ve^'sus 

Gourchurn Bhooya, (Defendant,) Respondent. 

The circumstances of this case are the same as those detailed 
in No. 294, decided this day. The moonsiff also refers to his de- 
cision in that case for his reasons in the present one. It is there- 
fore, for the same cause as mentioned in No. 294, reurned to the 
present moonsiff for decision. 

The 12th July 1848. 

Case No. 104 of 1848. 

Appeal from a decision of Mr, C. Mackay^ Principal Sudder 
Ameeny posited on the 22d of April 1848. 

Doorgachurn Pdtter, (Defendant,) Appellant, 
versus 

Ayhilla Deye, widow of Govind Chur‘n Patter, (Plaintiff,) 
Respondent. 

The plaintiff instituted this suit to recover possession of 
property, real and personal, valued at rupees 684, 8 annas, 3 pie, 
which she stated had been in her possession since the death of 
her husband, tlie defendants brother. She pleaded that after her 
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Inisbaiid’s death she took possession of his property, and lived in 
the family mansion, but that in 1244 Umlee, the defendant had 
deprived her of the property, and, fearing some bodily harm to 
herself, she fled to her father^s house, and commenced this suit in 
1252 Umlee. 

The defendant admitted that the plaintiff^s husband and himself 
had been recorded joint proprietors of the share they held, but 
that his brother never exercised any possession over the property, 
and that he died in 1233 Umlee; that the plaintiff, his widow, had 
never left her father’s house, and had never had possession of the 
property, and could not now, under the law of limitation, claim 
possession of her husband^ share. 

Tlie principal sudder ameen remarks there are two points for 
determination : Is the law of limitation in bar of the plaintiff’s 

suit, as urged by the defendant? 2idhj, If not so, has the plaintiff 
establislied by proof her right to the movable property and effects 
claimed ? The immovable property being mouroosee, is admitted 
by the defendant, therefore no proof with regard to that point is 
necessary.” 

The principal sudder ameen then states that three witnesses of 
the defendant gave evidence regarding the lapse of time, and a 
letter was filed to support the plea ; but without giving any parti- 
culars, he observes that these were insufficient, as the letter was 
nnauthcnticated, and the depositions discrepant” and unsupport- 
ed by documentary evidence : he therefore considered the plea set 
up by the defendant not proved by him. That three witnesses 
gave evidence in favor of plaintiff’s claim to the movable property, 
and without further explanation decrees the plaintiff entitled to 
receive the value of it on their testimony. 

1 am of opinion that this mode of deciding a case is not in con- 
formity with the meaning of Act XII. of 1843. The principal 
sudder ameen’s decision resolves itself into this : Three witnesses 
were examined for the defence set up by the defendant, whose 
evidence (whatever it be) is set aside. Three witnesses gave 
evidence for the plaintiff and proved her claim. If the priitcipal 
sudder ameen had confined his decision to* these words, his reasons 
would have been equally intelligible. He merely adds that the 
defendant’s plga of acquisition by his own pertonal means not 
having been established to the satisfaction of the court. Is rejected.” 

With reference to the above remarks I return this case to 
the principal sudder ameen, and direct him to record at large 
his reasons for considering the law of limitation inapplicable to 
the case, and to state what facts or circumstances were detailed 
by the witnesses, which led him to decree the plaintiff’s claim in 
hill for, her husband’s property and to reject the pleas of self- 
acquisition put fdrth by the defendant. The stamp fees to be 
returned to the appellant. 



GO 


ZILLAU MfDNAPORE. 


The 21st July 1848. 

Case No. 212 of 1847- 

Appeal from a decision of Khyrat Hossein, Moonsiff of Kassigunge, 
passed on the \Sth of July 1847- 
Biillye Bhooya^ (Defendant,) Appellant, 
versus 

Hurcooniar Thakoor, (Plaintiff,) Respondent. 

This suit was instituted in the nioonsiff\s court by the respon- 
dent, to assess certain lands held by the appellant in his zeinindarec 
of Golegaon at the pergunnah rates. , 

The moonsiff decreed the suit in favor of respondent, and direct- 
ed an enquiry into the rates of measurement current in the per- 
gunnah. These were stated by the local amcen, and were found 
to differ from those recorded in the pleadings of both parties ; but 
as the data was a fair average between the two, and the report 
forwarded by the ameen corroborated by other parties, examined 
on this point by the moonsiff, he decided upon being guided by 
this, and decreed the land to be of the extent and description 
recorded by the aineen. 

The appellant is dissatisfied with this part of the moonsiff^s 
decision, and states that his land is now rated by the moonsiirs 
decision to comprise 11 beegahs, 11 cottahs of irrigable land, and 
7 beegahs, 18 cottahs of high land, whereas, if the measurement was 
made by the rod registered in the collector's office, it would 
amount to 10 beegahs, 1 cottah of irrigable, and 6 beegahs, IG 
cottahs of high land ; that moreover the standard taken by the 
local amcen w^as the height of a doorway in the house of the 
pergunnah cazee, which he stated to be the standard prevalent in 
the pergunnah ; but this could not be the case, as the measuring 
rod he had put in was sent to the collector by the zemindars as 
the rod in use in their pergunnah. 

I find that the moonsiff made a very full investigation into this 
matter ; that in the first instance the plaintiff made out the lands to 
be 13 beegahs, 2 cottahs of irrigable land, and 8 beegahs and 9 
cottahs of high land ; and the defendants as stated in this appeal. 
The enquiries of the* moonsiff from parties in his cutcherry and 
from the local ameen induced him to adopt a different standard 
from either of these ; and as 1 can see nothing improbable in tlie 
local ameen’s account of this standard, and it strikes a very fair 
average between the rates recorded in the pleadings of both par- 
ties, I see no reason to interfere with the moonsiff^s decision. 
With reference to the assertion put forth by the appellant that he 
wishes to abide by the standard in the collector’s office, I have to 
remark that the collector does not guarantee the correctness of it ; 
and as it was sent to him by those who had a direct interest in 
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deceiving him, I doubt its being the true standard adopted by the 
zemindars themselves in measuring the lands of their tenantry. 
Under these circumstances I confirm the decree of the moonsiff of 
Kassigungc, and dismiss the appeal. All expences of this court 
will be defrayed by the appellant. 

The 27th July 1848. 

Case No. 169 of 1847- 

Appeal from a decision of Akhur Ally^ Moonsiff of Nemaly passed 
on tie 8th of June 1847* 

Nubbokisto Doss, Nukkoo Kundar, and Seeboo Purrya, (Plaintiffs,) 

Appellants, 

versus 

Chytim Mundiil, Soondcr Jana, and Dabec Bur, (Defendants,) 

Respondents. 

Ramkannyc and Ramgovind Chowdhree, third parties, opposing 
the plaintiffs^ claim. 

The plaintiffs in this suit obtained jotedaree pottahs from tlic 
revenue authorities for 263 bcegahs of land, which had fallen out 
of cultivation, included in some rent-free lands resumed by 
Government, and settled for with the proprietors, Ramkannyc and 
Ramgovind Chowdhree, the opposing parties in this case. 

The plaintiffs state that, after receiving their pottahs, they let part 
of the lands to the defendants, taking from them akabooleut under 
which they agreed to give yearly two of dhan for each beegah. 
This took place in 1261 tlmlee, and a summary suit was brought 
by the plaintiffs for the rent of 1262 Umlee, valuing the dhan they 
were entitled to under the kabooleut at 63 rupees. 

Their claim was dismissed in the summary suit, on the grounds 
that as they held a pottah for the lands at a progressive rate, com- 
mencing from 1253 Umlee, and got the lands rent-free for 1252, 
they could not demand rent from any o^ne for that year at a rate 
equivalent to thdiluil rates they were to pay eventually ; and also 
that the land had remained uncultivated diving the previous year, 
and had been then only brought into cultivation by the proprietors 
themselves, the opposing parties in the suit. * 

A regular suit was then instituted by the plaintiffs to set aside 
this decision of the revenue court ; but the ihoonsiff confirmed the 
summary decision for the reasons set forth in his decree. 

From this decision the present appeal was preferred. 

Judgment. 

• • 

The facta of the case are these. The opposing parties are the 
proprietors of the land, and state that tliey constructed works to 
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defend the Imids from inundation, and that the defendants are 
their ryots ; that when the land was resumed and assessed, they 
did not come forward to make a settlement at that time, but 
afterwards stated their willingness to do so, and the settlement 
was'concluded on the 17th Aghun 1252; that the plaintiff never 
took any measures to cultivate the lands ; and that his pottah was 
virtually cancelled by their agreeing to the Government terms of 
settlement. The plaintiff on the other hand states that he came 
forward to take the uncultivated lands on a riissuddee jumma, and 
to bring them into cultivation, and procured a pottah to this effect 
from the settlement officer, and that the defendants (who are the 
old ryots) entered into engagements for the cultivation of the 
lands mentioned in their kabooleuts. 

It appears, moreover, that these lands were held formerly by the 
defendants in the present suit and others, and had been abandoned 
in consequence of inundation from the sea. That the settlement 
officer, in order to include them within the estate and bring them 
under settlement, gjive a pottah to the plaintiff in 1251 Umlec, 
stipulating that the full rates should be gradually reached in 1256. 
That in a proceeding of this officer, dated the 21st April 1847^ 
which is filed with the nuthee, he distinctly states that the plain- 
tiff procured a jotedaree pottah ; and that the opposing parties 
are the proprietors, and that the rents are to be paid to them from 
the date of their concluding a settlement with the Government. 
According to this arrangement it is very clear that the plaintiffs 
themselves are only ryots, and possess no transferable interests in 
the land. I am therefore of opinion that they cannot in any way 
avail themselves of the privileges of a summary suit against the 
defendants, which are specially confined to the landholders and 
j)roprietors of land by Section 2, Regulation VII. of 1799 ; 
but they should have sued regularly under Clause 3, Section 15, of 
the same enactment. I therefore uphold the decision of tlie 
moonsiff, refusing to set aside the summary decision ' of the 
revenue authorities, but not on the grounds stated by either of those 
officers,* but for the reason that the claim could not originally be 
taken up under the summary laws. 

• Tiie 28tii July 1848. 

Case No. 218 of 1847. 

Appeal from a decision of Khyrat Hossein^ Moonsiff of Kassiyvnge, 
pas'^ed on the \9th July 1847. 

Gopaul Bhooya, (Defendant,) Appellant, 
versus 

rinrcoomar Thakoor, (Plaintiff,] Rcspgndent. 

The plaintiff institdted this suit to enhance the amount of rent 
paid by the defendant on 15 beegnhs, 19 cottahs of land, stating 
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that he had purcliased the estate by private sale^ and had issued on 
the defendant the prescribed notice under Section 9^ Regulation 
V. of 1812. 

The defendant replied that he held the land as a khoodkusta 
ryot, and that his rent was not liable to enhancement ; that the 
plaintiff had only purchased the property from the former proprie- 
tor, and therefore could exercise no new rights over the tenants ; 
that moreover the land held by him was only 15 beegahs, 3 
cottahs. 

The moonsiff deputed an ameen to measure the land according 
to the pergunnah standard, and on his report decreed the quantity 
of land liable to enhancement to be 15 beegahs, 15 cottahs, 11 
biswas, 10 goonts, 3 kura, and the rent to be 37 rupees, 8 
giindas, 2 cowrees, or Coinpauy^s rupees 39-7-18 gimdas. 

The defendant appeals against the decision on the pleas put 
forward in his reply in the lower court, and took objection to the 
measurement adopted by the lower court, stating that the measur- 
ing rod was ^ight fingers breadth less than the null of the 
pergunnah. 

Judgment. 

It appears that the notice of the plaintiff was issued in confor- 
mity with Section 9, Regulation V. of 1812, stating the amount 
of rent claimed and the right by which the plaintiff issued it. The 
defendant holds no pottahs, and only pleads previous exemption 
from enhancement. As this plea is not sufficient to prevent the 
proprietor from obtaining his just dues from the ryots, I uphold 
tlie moonsiff’s decision. The question regarding the measuring 
rod is the same already remarked upon in case No. 212, decided 
on the 21st instant: the remarks on that case are also applicable to 
this now decided. The moonsiff^s order is confirmed in full, and 
this appeal dismissed with costs. 

• The 28th July 1848. 

Case No. 239 of 1847. 

Appeal from a decision of Khyrat HossUn, Moonsiff of Kassigunge, 

passed on the \^th August YdVJ. 

■ 

Lukhccnarain Udhikary, (Defendant,) Appellant, 

, versus 

Hurcoomar Thakoor, (Plaintiff,) Respondent. 

This suit was instituted for an enhancement on 17 beegahs, 3 
cottahs of land, and u decree given by the moonsiff to fix the rent 
on 14 beegahs, 12 cottahs, 6 biswas of land according to the per- 
gunnah rates, or 14 rupees, 12 annas, 6 pie. 
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The circumstances of this case and the grounds of decision are 
precisely the same as those set forth in Nos. 212 and 218^ decided 
this month. The same order is therefore applicable^ and tlie 
appeal is dismissed with costs. 

The 28th July 1848. 

Case No. 240 of 1847. 

Appeal from a decision of Khyrat Hossein, Moonsiff of Kassigunye, 
passed on Ihe \6tfi August 1847- 

Gridhur Parce, (Defendant;,) Appellant, 
versus 

Hurcoomar Thakoor, (Plaintiff,) Respondent. 

This suit was instituted for an enhancement on 21 beegahs, 9 
cottahs of land, and a decree given by the moonsiff to fix the rent 
on 21 beegahs, 9 cottahs of land according to the pyrgnniiah rates. 

The circumstances of this case and the grounds of decision are 
precisely the same as those set forth in Nos. 212 and 218, decided 
this month. The same order is therefore applicable, and the 
appeal is dismissed with costs. 

The 28th July 1848. 

Case No. 242 of 1847. 

Appeal from a decision of Khyrat Hosseiny Moonsiff of Kassigungcy 
passed on the V]th August 1847. 

Kartick Paul, (Defendant,) Appellant, 
versus 

Hurcoomar Thakoor, (Plaintiff,) Respondent. 

This suit was instituted for an enhancement on 17 beegahs, 2 
cottahs, and 2 pudika of land, and a decree given by the moonsiff 
to fix the rent on the said land according to the pergunnah rates. 

The circumstances of this case and the grounds of decision are 
precisely the same as thost set forth in Nos. 212 and 218, decided 
this month. The same orderjs therefore applicable, and the appeal 
is dismissed with costs. 
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Present: H. P. RUSSELL, Esq., Judge. 

The 21st July 1848. 

No. 67 of 1847. 

Regular Appeal from the decision of Baboo Tarrakishen Haidar y 
Moonsiff of Jungyporey dated the February 1 847. 

Neelkiimiil Chowdree and Deb Dntt Chowdree, (Plaintiffs,) 

Appellants, 

verms 

Pran Mundul, (Defendant,) Respondent. 

Rupees 133. Bond. 

The plaintiffs, who represented themselves as being in partner- 
ship, sued to reeover from the defendant the amount of a bond, 
dated 5th Magh 1250 : 


Amount of bond, 

100 

0 

0 

Interest due thereon, 

34 

11 

3 


1 

11 

3 

Deduct paid on 18th Bysak 12.51, 

1 0 0 



Interest thereon, 

0 5 0 



— 

1 

5 

0 


• Amount of suit, rupees 133 6 3 

The defendant, in answer to the suit, denied the bond in totOy 
stating that the plaintiffs bought of Ramsoonder Rae, Ramkumul 
Rae, and Harradhun Rae a 5 annas share of the village of Bag- 
dan ga, having also from them a lease of the fenaaining 1 1 annas, 
but that, the thfee latter retained in their own hands SQiiie rent-free 
land, which they placed in his charge as a head man of the village ; 
and that the plaintiffs Ifhd maliciously preferred the suit against 
him, as he would not permit them to interfere with the land. The 
defendant further pleaded that he left his village on the 3d of 
Magh 1250, and came to Berhampore and remained till the 8th of 
the month, having accompanied Ramsoonder Kamar, who came for 
the purpose of preferring an appeal from a decision given against 
him. 
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The plaintiffs, in tlieir rejoinder, denied that the defcndaiit was a 
iiHiiidiil, or a head man of the village, and said that on the 26th 
Pous 1253 the defendant offered to enter into a deed of instalment 
for the amount then due, which offer they rejected. 

On the part of the plaintiffs five witnesses deposed to the 
execution of the bond which was filed in court, one witness to 
having on several occasions been deputed by the plaintiff's to ask 
for payment, three to the defendants offer to execute a deed of 
instalment, and one to the payment of one rupee. 

Kight witnesses were examined for the defence, of whom four 
said that thty heard the defendant say that he was going to 
llerhan\pore on the 3d Magh 1250, two, that they left their village 
witli him on that day, and two more that they saw the defendant 
at Berhampore on the 5th of Magh 1250. 

In further proof of the claim on tlic defendant, the plaintiffs 
produced their daily book, in which the transaction is entered. 

The moonsiff rejected the evidence as to the alibi as unsatisfactory, 
but dismissed the suit, on the ground that the plaintiffs’ witnesses 
were their servants ; that they lived eight miles from the defendant’s 
village ; that some of the leaves of the plaintiffs’ book appeared to 
have been changed ; and that, if the defendant had borrowed the 
moiuy, he would probably have taken some of his own friends as 
witnesses ; and tliat no mention of payment was to be found in the 
plaintiff’s’ book. 

Against this decision the plaintiffs have appealed. I find that the 
plaintiffs’ account books of the year 1251, have not been called for, 
nor their books showing the payment, which the plaintiffs say was 
nnule. It appears that the daily account book, which has been filed, 
is in the hand writing of the plaintiff Deb Dutt ; but it has not been 
proved. 1 consider therefore that the moonsilV’s investigation is 
incomplete, and accordingly decree the appeal, and return the case 
for re-trial. The usual order >Yill issue regarding the return of the 
stamp duty. 

The 21 st July 1848. 

No: 69 of 1848. 

Regular Appeal fraih the decision of Moulvee Mahomed Mobcen^ 
Moi^nsiff of Goioas^ dated the 30//t March i 848. 

Mahomed Waris Mundul, (Plaintiff,) Appellant, 
verms 

Nuttoo Mundul, (Defendant,) Respondent. 

Rupees 23-13-4. Bond. 

The plaiiitilf sued the defendant to recover the sum of rupees 
lG-1, said to have been lent on a bond bearing date 25th Assar 1250, 
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to wJlicIi document the plaintiff asserted that tJie defendant had 
affixed his mark over his name^ the amount beings with interest^ 
rupees 23-13-4. 

The defendant^ in reply to the siiit^ denied havinj^ executed the 
bond, stating that in the year 1248, he and his nephew Mamhit 
settled all transactions, which they, together with the defendant's 
brother, Uedait, had had with the plaintiff and his father, by giving 
them some bullocks and calves ; that the plaintiff’s late father 
bought some trees, which were sold in satisfaction of a decree, 
which a man named Gooroochurn Shah held against him, but that, 
after purchasing the trees, the plaintiff’s late father dispossessed 
him of the land on which they stood ; and that the present suit had 
been instil uted against him, as he was about to prosecute for pos- 
session of the land. 

The moonsilf, after taking the evidence of two witnesses to the 
execution of the bond, dismissed the suit, as he did not consider it 
sufficiently proved, lie states that, of the four remaining witnesses, one 
was not pointed out, that one, Bawul, attended court, but was not 
examined, that a third (the writer of the bond,) on seeing the peon 
with the suhpcxma, immediately absconded, and that another witness 
acknowledged the service of the subpama under a different name. 

The plaintiff, being dissatisfied wnth the moonsiff’s decision, has 
appealed to this court. I observe that of the two witnesses examined 
one says tliat he does not remember if the defendant executed the 
bond or not. Under these circumstances, it was incumbent on the 
moonsilf to have taken steps for the attendance of the remaining 
witnesses. I observe that that officer has not explained the reason 
of tlie witness Bawul, though present, not havdng been examined. 

I consider tliat his investigation under the circumstances is imper- 
fect, decree the appeal, and return the case for re-trial. 

The usual order will issue as regards the return of the amount 
of the stamp on which the petition of appeal is engrossed. 

The 21st July 1848, • 

No. 90 of 1848.* 

Regular Appeal from the decision of fiaboo ^Gooroopersaud Bose^ 
Moomiff of Kandhee^ dated the V6th May 1^48. 

Shekh Mahomed Alii alias Kalloo Mea, (Plaintiff,) Appellant, 

versus • 

Sliekh Mahomed Hosseii, (Defendant,) Respondent. 

Rupees 7? 3 annas, value of rice. 

The plaintiff stated that on 7tb Jeit 1250 B. S., the defend- 
ant borrowed of him 1 bis, lOarrees of rice, payable in the ensuing 
month of Pous, with half as much again ; that he accordingly sued 
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for the value of the grain at the rate it was selling at in the month 
of Assar 1251^ being at 9 arrees per the rupee^ . . Rs. 5 4 
Interest, 2 1 


The defendant, on whose residence notice was affixed on the 
22d November 18475 appointed a pleader on the 14th January 
1848, but put in no defence. 

On the part of the plaintiff four witnesses were examined, two 
of whom proved nothing, a third partly proved the case, and the 
fourth being tlie plaintiff^s nephew, the moonsiff rejected his evi- 
dence altogether, and dismissed the claifn. 

The plaintiff, being dissatisfied, has appealed to this court. I find 
that there are four more witnesses, whose evidence is available, J 
consider that officer's investigation therefore manifestly incomplete, 
and accordingly decree the appeal, and return the case for re-trial. 
The usual order will issue as regards the return of the amount of 
stamp on which the petition of appeal is engrossed. 

^ The 24th July 1848. 

No. 99 of 1847. 

Regular Appeal from the decision of Baboo Taraktshen Haidar^ 
Moonsiff of Jungypore^ dated the Wih- April 1847. 

Gopeeiiath Mundul, (Plaintiff,) Appellant, 
versus 

Lalchand Chayn and Phoolchand Chayn, (Defendants,) 
Respondents. 

Rupees 127-2-2. Engagement. 

The plaintiff stated that the defendants and their late brother, 
Ramchand, had pecuniary transactions witli his late grandfather, 
Ramjewun Mundul, who died on the 4th Chyte 1251 ; that on the 
14th Assar 1239 Ramchand gave Ramjewun Mundul a deed of 
instalment, for rupees 90-12, the amount then due ; that on the 
25th Aughun 1246, subse^juent to Ramchand^s demise, the defen- 
. dants came and made a calculation of what they owed, and entered 
into an engagemer^t to pay tile same in favor of Ramjewun Mundul, 


Amount of deed, *73 0 0 

Interest, C2 9 9 


135 9 9 


Deduct paid,. . . . 
Interest thereon, 


5 0 0 
3 7 7 


8 7 7 
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The defendants^ in denying having executed the last deed^ on 
which the suit was brought, admitted that they had had money 
transactions with the plaintiff’^s grandhither ; that the first deed, 
for rupees 90-12, was giv^en by their deceased brother, Ramchaiid, 
and pleaded that they separated from him in Bhadur 1244 ; that 
a great deal more had been paid than was sufficient to satisfy the 
amount of the same, the plain tiff^s grand-father having received 
in Aughun 1242, mulberry plants to the value of Rs. 46 0 0 


In Assar 1243 ditto aitto, 5 8 0 

In Aghun cash from Ramchand, 40 0 0 

In Aghun 1244, mulberry plant, 9 0 0 

In Magh 1244, . . . G 0 0 

In Assar 1244, 4 0 0 

and mulberry roots for transplanting, 16 0 0 


126 8 0 

that after deducting the amount of the deed, 90 12 0 


there remained a balance of Rs. 35 12 0 

that in Assar 1245, in consequence of theJ^ brother Ramchand 
being ill, they asked the plaintiff to return the instalment deed, 
which he would not do, saying he would return it to the person 
who executed it ; and that if they had executed the agreement, the 
instalment deed would have been returned at the time. 

On the plaintiff^s 'part both deeds were filed in court with papers 
of receipts and disbursements from 1240 to 1248; and the moon- 
siff, after taking the evidence of four witnesses, all of whom (one 
of them being the writer^ spoke to the deed having been duly 
executed by the defendants, and that of seven witnesses for the 
defence, dismissed the suit on the following grounds — that the docu- 
ment appeared to have been drawn out on old paper with new 
ink ; anil that he was of opinion that as upwards of twelve years 
had elapsed sinefe the date on which the last instalment of the 
instalment deed had elapsed, and no suit could be brought on it 
from lapse of time, the present deed had been fabricated. 

Considering the reasons given by ^he moonsiff for rejecting the 
plaintiff^s claim unsatisfactory, I admit the appeal, giving the usual 
notice to the respondents to defend it. The plaiiftiff (appellant) 
subsequently filed tvifo books of account, and has, as has his 
gomashtah (agent,) sworn to their correctfiess. I differ entirely 
with the moonsiff. I see nothing in the deed to render it a sus- 
picious document, I consider the debt fully proved and justly due; 
and the deed is in a great measure proved by the defendants^ own 
statement, inasmuch as*distinct allusion to certain items of pay- 
ment, named by the defendants, is made in it, for instance, 16 
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rupees on account of roots and 44 rupees for plant. I accordingly 
decree the appeal^ and reverse the inoonsiff^s decision. The usual 
order will issue as regards the return of the amount of Stamp on 
which the petition is written. 


The 25tii July 1848. 

No. Gl of 1848. 

Regular Appeal from the decision of Baboo Gooroopersaud Bose^ 
Moonsiff of Khandee^ dated \Sth March 1848. 

Chidam Ghose, (Defendant,) Appellant, 
versus 

Burkutoollah, (Plaintiff,) Respondent. 

Rupees 51. Engagement. 

The plaintiff stated that, on the 27th Bhadur 1249, the defen- 
dant, Cliidam Glios(^borrowed the sum of rupees 32, and entered 
into a written engagement to make over to him in the Pous fol- 
lowing, paddy at tlie rate of 1 bis, 2 arrees per rupee ; that of the 
amount borrowed, the defendant had at different times paid small 
sums, amounting to 22 rupees 15 annas. 

Total (quantity of paddy at the above calculation being 2 poutee, 
2 bis, 4 arrees. 

Value of the above at the market price of the month of Assar 
1250, being at 9 arrees 1 pou to the rupee, .... Rs. 73 15 15 
Deduct paid, 22 15 0 

51 0 15 

The defendant, Chidam, in reply to the suit, admitted having 
borrowed the amount of 3j2 rupees on the date mentioned ; but 
asserted that he was to pay monthly interest at the rate of one 
anna to the rupee; that front the month of Magh 1249 to Aghun 
1253, he had ,naid the plaintiff, in money and paddy, sixty-four 
rupees, eight annas ; and that the plaintiff subsecpiently maltreated 
him. 

The moonsiff, having taken evidence for both parties, considered 
that the execution of the document was proved ; and that the 
defendant had not satisfactorily made out his case, only one 
witness having deposed to the payment to each item enumerated ; 
but that, as the plaintiff had received money payments, the terms 
of the engagement were broken, and he was only entitled to the 
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balance due after deducting the money that had been paid : he 
accordingly awarded the plaintiff 


Rupees, 9 1 

Interest, 3 7 


Rs. 12 8 

and costs with interest on the same till liquidated. 

The defendant has appealed from this decision, but has not 
advanced any thing calculated to impugn the moonsiff’s decision, 
which is hereby confirmed, and the appeal dismissed with costs. 

The 25th July 1848. 

No. 83 of 1848. 

Regular Appeal from the decicion of Baboo Gooroopcrsaml Bose^ 
Moonaiff of Kandhee^ dated ike 20//* April 1 848. 

Motee Lull Cliovvdree and Manik Lall Chowdree, guardians of »Sree- 
nath Chowdree aiulTarnee Persaud, minors, (Plaintiffs,) Appel- 
lants, • 

versus 

Koodecram Ghose, Puresh Ghose, Ram Chunder Ghose, Mohun 
Ghose, and Bungsee Ghose, (Defendants,) Respondents. 

Rupees 14, value of mulberry plant. 

The plaintiffs sued to recover from the defendants the value of 
mulberry plant, said to have been destroyed by the defendants’ 
buffaloes on 1 ))cegali and 5 cottahs of land, on the 5th of Aghun 
1254, the estimated ([uantity of mulberry plant being seven bundles, 
at 2 rupees per bundle. 

The defendants, in answer to the suit, denied that any damage 
had been made by their cattle, stating that the plaintiffs liad 
sold the plant grown at the time specified to a man named 
Bissumbhur Muiidulfor 11 rupees through Mohanund Chalterjea, 
gomashtah of the village; and that, as the plaintiffs^ mulberry 
cultivation was surrouiuied by that of otherjs, it was strange that 
theirs alone should have been damaged ; and tlfat their (the defen- 
dants’) bufl’aloes should not have been seized : they* attributed. the 
institution of the suit.to a dispute regarding the price of butter 
and milk furnished by them to the plaintiff^ on the occasio*n of 
celebrating a shraud, which had been settled by the intervention 
of others. 

The plaintiffs, in their rejoinder, stated that they had been offered 
14 rupees for the plant, which offer they had rejected; and that it 
was the second crop which they had sold to Bissumbhur Mundul, 
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which took place (»n the 9th of Pous 1 254 ; that the cattle had 
been caught, but that the defendant^ Ram C bunder Ghose, had 
rescued them. 

The moonsiff caused investigation to be made by the local 
ameen, but, as the evidence was only hearsay, he finally dismissed 
the suit. 

The plaintiffs, being dissatisfied, have appealed to this court; but 
as I see no reason to interfere with the moonsiff^s judgment, I dis- 
miss the appeal with costs. 

The 25th Junv 1848. 

No. 86 of 1848. 

Regular Appeal from the decision of Rahoo Gooroopersaud Bose, 
Moonsiff of KandheCy dated the 2bth April 1848. 

Ramgopaul Banerjea, Appellant. 

The appellant appeals from the decision given in favor of the 
plaintiff in the following case ; 

Musst. Briinomoee Debca, 
versus 

Ramchunder Ghose and Ladoo Ghose. 

Rupees 6, Arrears of rent. 

The plaintiff stated that Bhyrubnath Bhuttacharj, her father, 
and lluriiath Bhuttacharj, his brother, lived together in common 
as regards their rent-free landed property ; that neither having any 
son, her father, Bhyrubnath Bhuttacharj, gave his share of the pro- 
perty in gift to herself and her husband, Sreeiiath Banerjea, in 
the month of Magh 1239, Hurronath Bhuttacharj giving his 
share of the same to his daughter Panchcource; that subsequent 
to her (plaintiff^s) husbaiuPs demise, she requested his father, 
BhoobAnnessur Banerjea, to hand over to her, her father^s deed of 
gift, which he refused to do, but that she retained possession of 
her share of the property; that the defendants held 12 beegahs of 
land at an annual rent of 12 rupees, of wliich sum s|ie received 6 
rupees, as her ‘share of the rents for the year 1253, and brought 
the present suit for her share of the rents for 1254. 

Tlie defendants, in reply to the suit, said they held the land 
from the plaintiff and Musst. Paiichcouree ; that as the plaintiff 
was absent at her aunt^s they paid her share of the rent to 
her husband’s father, Bhoobuiinessur Banerjea, and received an 
acknowledgment for the same in the name of her husbaud^s bro- 
ther, Ramgopaul Banerjea, (viz. the appellant.) 
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While the case was pending in the nioonsiff^s court, llamgo- 
paul Banerjea filed a petition, stating that the plaintiff had sold 
him her share of the property, and that he was in possession of 
the same. This tHe plaintiff denied, and as the defendants ad- 
mitted having paid the plaintiff rent for the year 1253, the moon- 
siff decided the case in her favor. 

From this decision the appellant has appealed to this court. As 
his claim, valid or invalid, can only be determined in a civil suit 
brought to decide upon the same, I dismiss the appeal with costs. 

The 28th July 1848. 

No. 89 of 1848. 

Regular Appeal from the decision of Baboo Dwarkanath Rae^ first 
grade Moonsiff of Lalbaugh, dated 27th April 1848. 

Prankishen Das, (one of two Defendants,) Appellant, 
versus 

Rookinee Debea, widow of Muddun Mohun Mookerjea, 

(Plaintiff,) Respondent. 

Rupees 277-6-8. Bond. 

The plaintiff sued the defendant, Prankishen Das, and Ramlal 
Rae his servant, to recover the amount of a bond for rupees 250, 
with interest thereon, executed by the former on the 4th Bysak 
1253, stating that, on the document being signed, her late husband, 
Muddun Mohun Mookerjea, being then at Berhampore and not 
having sufficient cash at the time^ only advanced rupees 100; but 
that, on his returning to his home in the village of Bussuah, the 
next day the balance, viz. 150 rupees, was made over to the 
defendant, Ramlal Rae, who then handed over to Muddun Mohun 
Mookerjea the bond, which had been executed by his master, 
Prankishen Das. 

The defendant, Prankishen Das, in answer to the suit, admitted 
having executed the bond, and pleaded that he had appointad the 
late Muddun Moliun Mookerjea’s brother, Oomakaunt Mool^erjea, 
manager of a village named Bhuddurpoor, on the understanding 
that the latter was to advance rupees 250, ai\d that he (plaintiff) 
executed the deed in favor of his brother, Mudfiun Mohun Moo- 
kerjea, giving Oomakaunt Mookerjea a written order to deduct the 
amount from the rents of the village and pay his brother, but ^hat 
he, defendant, never received the money. * 

The defendant, Ramlal Rae, admitted the circumstances set forth 
in the plaint, but denied having received any portion of the money. 

On the part of the plaintiff the bond and the defendant Pran- 
kishen Das’s order on Oomakaunt Mookerjea were filed, and 
witnesses examined ; and as all the circumstances urged by the 
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plaintiff were fully established^ the mooiisiff, in the absence of any 
proof on behalf of the defendants, decreed the case in the plaintift’^s 
favor against the defendants, Prankishen Da^ and Rainlal Rae, 
stating that, although the latter defendant denied having received 
the balance of rupees 150, his having done so was proved, but that 
he made it over to the defendant, Prankishen Das, was not estab- 
lished. 

From this judgment the defendant, Prankishen Das, has appealed 
to this court ; but as he has not advanced any thing calculated to 
impugn the moonsiff^s decision, I confirm the same, and dismiss 
the appeal with costs. 

The 28th July 1848. 

No. 98 of 1848. 

Regular Appeal from the decision of Baboo Dwarkanath Roy, first 
grade Moonsiff of Lalbaugh^ dated the 16//* May 1848. 

Mr. Mordaunt, (Defendant,) Appellant, 
versus 

Omda Khanum, (Plaintiff,) Respondent. 

Rupees 64. House rent. 

The plaintiff sued to recover from the defendant house rent due 
from the month of Bysak 1253 to Sawun 1254, stating that, on 
the 1 5th Bysak 1253, the defendant engaged a house in Seraj-doo- 
Dowlah bazar, at a monthly rent of four rupees, that he licpiidated 
the rent up to Chey t of that year, and then fastened the house, and 
went elsewhere. 

The defendant did not reply to the suit, which was instituted on 
the 17th August 1847? till the 15th April 1848, a period of eight 
months ; he denied having rented any house from the plaintiff, 
pleading that in Bysak 1252, he hired one in Seraj-doo-Dowlah bazar 
from Chootce Begum, who appears to be the plain tift’^s mother, at 
a rent‘of rupees 2-8 per mensem, giving an agreement to retain the 
same for two years ; that i/i the month of Assar 1253, when going to 
Rungpore, he demanded the. return of his engagement, which was 
refused unless he paid the stipulated rent for the twp years, which 
he objected td pay. 

The plaintifl* having produced witnessei^ as to the defendant's 
engaging the house under the terms specified, the moonsiff, in the 
absence of any proof on the part of the defendant, decreed the case 
in the plaintiff^s favor. 

The defendant has appealed to this court, but has not brought 
forward any thing calculated to impugn the moonsiff^s decision, 
and 1 therefore affirm the same, and dismiss the appeal with costs. 
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The 29th July 1848. 

No. 99 of 1848. 

Regular Appeal from the decision of Mouhee Mahomed Mobeen^^ 
Moonsiff of Gowas^ dated the 29/// May 1848. 

Jutjgoo Shekh, (Plaintiff,) Appellant, 
versus 

Gopaul Mundiil, Ramlal Miindnl, and Madhub Mundul, 
(Defendanls,) Respondents. 

Rupees 13, 0 annas, 8 gundahs. Hire of bullocks. 

The particulars of thii^ case are fully detailed at pages 56 and 
57 of the Decisions of city court of Moorshedabad for the year 
1847. On the last occasion the case was remanded for re-trial for 
reasons therein stated, the moonsiff, having again investigated the 
case, was of opinion that the defendants proved their objections, 
and dismissed tlic plaintiff’s claim. From this decision the plaintiff 
has appealed ; but as I consider that the moonsiff^s judgment is 
correct, I dismiss the appeal with costs. 

The 29tii July 1848. 

No. 104 of 1848. 

Regular Appeal from the decision of Moulvee Mahomed Moheen^ 
Moonsiff of Gowasy dated the 29th Mag 1848. 

Raburdee Sheikli, (one of two Defendants,) Appellant, 

versus 

Rajiblochun Biswas, (Plaintiff,) Respondent. 

Rupees 63-9-3. Bond. 

The plaintiff sued to recover the balance, due on a bond entered 
into by t]ie two defendants, Baburdee Sheikli and Atabdee Sheikli, 
for 56 rupees, on tlie 15th Maug 1250 B. S., payable by making 
over to him gram in the month of Cheit following to that.value. 


Amount borrowed, Rs. 56 0 0 

Deduct gram received on the 28th Cheit, 12 8 0 

* • 

% ~~ 

•Balance due, Ife, 43 8 0 

Interest thereon, 20 I 3 

• 

Total sued for,. . Rs. 6^ 9 .3 


The defendant, Baburdee, denied all knowledge of the document, 
and pleaded that he had do cultivation of any kind, and that the 
suit hud been instituted at the instigation of a person named 



66 


ZILLAIl MOOR8HBDADAD. 


Kashcenath Chowdree, in consequence of his having given evi- 
dence in favor of the defendant, Atabdee Sheikh and Domini 
Sheikh, in a civil suit brought against them by Thakoor Das 
■Chatterjea, on the part of Kashcenath Chowdree. 

The defendant, Atabdee, also denied the instrument, and plead- 
ed that he had grown gram on some ground, which he held with 
Domun Sheikh, but that it was not sufficient to enable him to 
borrow money to so large an amount ; that he had nothing to do 
with the defendant, Baburdee, and that he went to Burdwan on 
the 2d Magh 1250 B. S., where he had employment in his capacity 
of a bricklayer until the month of Plialgoon, and did not return 
home till 2d Cheit of that year. ? 

The moonsiff rejected the evidence on the part of the defendants 
as generally unsatisfactory, and that the defendant Baburdee^s 
witnesses were his relations; and, <foiisidering that the execution 
of the bond by tlie defendants was established by the evidence of 
the attesting witnesses, and the man who engrossed it, awarded 
judgment in the plaintiff’s favor. 

The defendant, Baburdee, being dissatisfied, has appealed from 
the moonsiff’s decision, which I am of opinion is perfectly correct, 
and in conllrming the same, I dismiss the appeal with costs. 

The 29th July 1848. 

No. 13 of 1848. 

Regular Appeal from the decision of Moulvee Syed Abdool Wahid 
Khan, I 5 / grade Principal Sudder Ameen of Moorshedabad, 
dated Sth May 1848. 

Rajmoee Chowdrain, mother of Gopeekishen Chowdree, Zemindar 
of Choonakhalee, (Plaintiff,) Appellant, 

versus 

Sreerauttee Bewa, Muddun Sircar, and Manikmonee Bewa, 
(Defendants,) Respondents. 

Rupees 122-r To resume lakhiraj land. 

The particulars of this cfise are detailed at pages 40 and 41 of 
the Decisions of the city court of Moorshedabad for 1847* The 
principal sudder ameen having omitted to enquire into some points 
therein indicated, the suit was remanded for further investigation. 
That officer, having completed the necessary investigation, adhered 
to his former judgment and dismissed the plaintiff’s claim, the land 
never having been subject to any assessment and being duly 
registered in the collector’s office as rent-free. In support of his 
opinion the principal sudder ameen alludes to a decision of the 
Superior Court, copy of which is filed in the present case. 
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The plaintiff^ being dissatisfied, has appealed to this court, but as 
I consider that the judgment of the principal ^sudder ameen is 
perfectly consistent with justice, I dismiss the appeal with costs. 

The 31st July 1848. 

No. 12 of 1848. 

Regular Aj)peal from the decision of Baboo Sheeb Chunder 
Mookerjeay Sudder Ameen of Moorshedabady dated '60th March 
1848. 

Musst. Hosseinee Bfgum, (one of three Defendants,) 
Appellant, 

^^sus 

Nowab Syed Asufoodeen IHm Khan, (PlaintiflF,) Respondent. 

Rupees 792-8. For possession of land. 

The plaintiff instituted this suit against Musst. Hosseinee Begum, 
Musst. Bunnoo, and Moonshec Kullunder Buksh, for the purpose 
of foreclosing a mortgage and rendering the sale conclusive, stating 
that on the 12th Jeit 1248, Musst. Hosseinee Begum, widow of the 
late Mahomed Hossein and mother of Mahomed Tukee, sold him, 
through his attorney, Kullunder Buksh, 3 beegahs, 13 cottas of 
rent-free land appertaining to the village of Gookhaneh, for the 
sum of rupees 250 ; that the deed of conditional sale was drawn 
out in favor of Musst. Bunnoo, his (plaintiff^s) wife, who executed 
and handed over to Musst. Hosseinee Begum an ikrar or deed 
engaging that the deed of sale should be null and void in case of the 
money advanced being repaid within tlie stipulated time ; that after 
taking the usual steps required by Regulation XVII. 1806, he sued 
for possession, assuming the value of each beegah at 
10 Sicca rupees, 36 8 0 


being at l8 times value, . . Sa. Rs.. . 657 0 0 

or Company’s rupees, 700 8 5 

Value of trees, &c., » 16 0 0 

Mesne profits from Bhadur 1252 to 

Cheit 1253, • 66-16 0 

Interest, . . . .* 9 2 0. 


Amount of suit. Company’s rupees, 92 , 8 5 * • 

Musst. Hosseinee Begum, iiF answer to the suit, pleaded that 
Musst. Bunnoo herself advanced the money, and that If the 
plaintiff had any thing to do with the transaction he would have 
had the deed of conditipnal sale drawn out in favor of some 
dependant rather than his wife, that on the 2d Jeit 1251 she 
repaid the whole of the amount borrowed with interest, being in 
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the aggregate rupees 340, and received an acknowledgment for the 
same from Musst.^Bunnoo, who said that Sie would search for the 
deed of sale and return it; that she (Hosseince Begum) was not 
aware of the measures taken under Regulation XVII. 1806 ; that 
the receipt to the notice issued by the court was not hers ; that 
she was in the habit of using a seal, and that were it hers it would 
bear an impression of it. 

Musst. Bunnoo, in reply to the suit, sided with the defendant, 
Musst. Hosseinee, also denying any knowledge of the proceedings 
under Regulation XVII. 1806. 

The defendant, Kullundcr Buksh, sided with the plaintiff. 

The sudder ameen considered that tire plaintiff had proved his 
case, stating that the defendant had not produced any proof, and 
that if the deed really belonged to J^sst. Bunnoo it was singular 
how it came into thp plaintiff^s polHssion. 

From this decision both Musst. Hosseinee Begum and Musst. 
Bunnoo have appealed under separate numbers. 1 find that the 
receipt to the notice prescribed by Section 8, Regulation XVII. 
1806, has not been proved. Such being the case, it was incumbent 
on the sudder ameen to have conformed with the requisition of 
Construction No. 1140, and to have nonsuited the plaintiff : his 
decision therefore is illegal. I accordingly decree the appeal, and 
reverse the same, and return the case to the sudder ameen, who 
will dispose of the case according to law. 

The usual order will issue as regards the value of the stampt 
paper on which the petition of appeal is engrossed. 

The 31 st July 1848. 

No. 13 of 1848. 

Regular Appeal from the decision of Baboo Sheeb Chunder 
Mooktrjea^ Sudder Ameen of Moorshedabad, dated *d0lh March 1848. 

Musst. Bunnoo Begum, (Defendant,) Appellant, 

• versus . 

Nawab Syed Asufoodeen Alii Khan, (Plaintiff,) Respondent. 

Rupe^es* 792-8; For possession of land. 

The facts imd circumstances of this case are the kame as in the 
foregoing, ^nd the decision passed is similar. 

The usual order will issue regarding the ' return of the amount 
of stamp on which the petition of •appeal is engrossed. 
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Puesknt: R. J. LOUGHNAN, Esq., Judge. 


The 18tii July 1848. 

No. 4 of 1847. 

Origin al Suit* 

Mrs. Amelia Sarah Boilard and Mr. 3‘ohn Alexander Boilard, heirs 
• to the late Mr. John Lewis Leiiancker, Plaintiffs, 

versus 

Munna Singh, Defendant. 

Suit, laid at Company’s rupees 1,566-11-5, for recovery of 
amount embezzled. 

The plaint states that defendant, being in the service of the late 
Lenancker as kizanchee, had charge of monies belonging to him, for 
which he used to account; and that he embezzled the sum of Com- 
pany’s rupees 1,327-11-0, as shewn by a wasil bakee account in 
Ilindee, and an account book in English. Defendant denied the 
charge ; denied that he was cash-keeper to the deceased, saying that 
Lenancker kept, received, and paid out his cash himself; defendant 
being employed to examine the coin and keep the accounts in Hindee; 
and pleacled that his master, subsequent to the time of the alleged 
embezzlement, loft him by his will a legacy of 1,500 rupees as a 
reward for faithful service, bestow^ed upon him other gifts, and gave 
him a certificate of good conduct. 

The accounts adduced by the plaintiffs, in proof of the charge, are, 
an accouilt entered in an English account book and an account in 
Hindee, called a jumma w^asil bakee. The English account is a 
private account current. The debits against Munna Singh arc for 
money received, or articles purchased from* his master. The balance 
was not struck, or the account closed in* the li^t; time of Lenancker, 
for the balance is entered in these words ; “ Balance due to the 
estate of the late Mr. Lenancker.” It is not signe*d by Munna 
Singh. The witness, Charles Francis, deposed that he w^as the writer 
of this account ; that he entered each item, botlf of debit and credit, 
on the very date on which it appears debited or credited ; that he 
did so by dictation of Lenancker, who took the items from the Hindee 
account book of defendant — defendant being present and reading 
them out on each occasiem. Fukeer Chund and other witnesses 
deposed that Fukeer Chund wrote his Hindee jumma wasil bakee, 
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fibovementioned, on the same occasion, also taking? it from the Hin- 
dce account book kept by defendant They and Francis state that 
the balance was struck in the presence of defendant and the deceased 
Lenancker. This witness prevaricated disgracefully in his deposi- 
tion; and I was doubtful whether he should not have been put on his 
defence for perjury till he endeavoured to account for the blunders 
in his deposition by declaring that he was not well acquainted with 
the Hindoostanee language, in which his second examination was 
commenced. As, however, the witnesses say that the Hindee 
account and the English one were made out simultaneously, and it is 
clear that the English one w^as not closed till after Lenancker’s 
death, their statement relative to the balance being read out in 
presence of defendant and Lenancker, cannot be credited. 

This accounts in some degree for the English account book itself 
not being at once filed in proof of the balance by the plaintiffs; and 
for the hesitation in filing it, when it was called for by the jmlge, 
upon wliich hesitation the defendant grounded a plea that default 
had been committed by the plaintiffs. 

It is observable tliat the book filed by plaintiffs is a sort of 
ledger, in which are entered the debtor and creditor accounts of 
many individuals with Lenancker: two pages or more being ap- 
propriated to each account. These accounts appear to have been 
entered in the order in which they were opened ; and Lenancker’s 
private accounts of receipts and disbursements of the income from 
his estates and so forth are interspersed, or rather the continua- 
tion of his own inontlily accounts is interrupted by these ac- 
counts of his with other individuals; but the entries are not ([uite 
regular in the order of the dates ; there being several accounts, 
opened subsequently to that with Munna Singh, entered previous 
to his account; and the continuation of the general account of 
Lenancker’s income on page 14, the page immediately following that 
on which Muima Singh’s account is entered, begins with 1 1th July 
1843, whereas Munna Singh’s account purports to have be^n opened 
subsecjuently, viz. on tlie 1st January 1844. The witness, Francis, 
has explained this by saying that the English accounts were not 
regularly written up, but remained often in arrear, and were after- 
wards written up fro;n the •Hindee accounts. In fact it is quite 
clear that the HinSec accounts, which have not Ixjen produced, 
were the founSation from which the English ones were constructed., 

How^ many items may have been entered.in the Hindee account 
boolc, which ought td have been also credited in the English one, 
cannot appear, as the plaintiffs have thought }>roper to ground their 
claim upon the latter, withholding the forinei’ from the inspection of 
the court. 

The witnesses called by the defenclEtnt, say that he was not 
usually in charge of Lenancker’s cash ; and some of them state that 
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Lenancker admitted the settlement of such an account as the plain- 
tiffs have sought to establish. 

Had this account been proved, it could not have established any 
thing more than that there was a balance due- on an account 
current by Munna Singh to Lenancker; it would have been worth- 
less as proof of the embezzlement by defendant of funds entrusted 
to him by Lenancker. 

It is quite impossible, however, for me to give credit to the wit- 
nesses brought to prove this account, for the reasons already stated ; 
and I therefore dismiss the plaintiffs’ suit, and decree costs against 
them, with interest to the date of payment. 

The 19th July 1848. 

No. 85 of 1846- 

Appeal from the decision of Ahmud Buksh^ formerly S udder AmeeUy 
under date 21th November 1846. 

Gopal Panday, (Plaintiff,) Appellant, 
versus 

Khama Sing, (Defendant,) Respondent. 

Suit laid at Company’s rupees 467-15-8, to reverse a summary 
award for rent. 

The defendant, as admitted in the plaint, is the purchaser at auc- 
tion held in execution of decree of tlie rights of Mussummat Muj- 
joo, from whom plaintiff asserts, and defendant admits, that he held 
the estate under a deed of lease, or ijara, dating prior to the sale, 
'i'he plaintiffs pica is, that he was in possession of the lands by vir- 
tue of the deed of lease, at the time the award was made, and there- 
fore to decree the rent of them to the defendant was wrong. The 
defendant, in reply, stated that the lease not being a conditional one, 
lapsing only on tlie *epayment of a loan, as j)laintiff asserted it was, 
and plaintiff not being in possession of the lands, the award was 

The sudder ameen, in the proceeding* held under Section 10 of 
Regulation XXVI. of 1814, required from plaintiff* full proof of the 
advance of the loan and of the nature of Ithe lease,*and on the ground 
of the failure of this proof, dismissed the suit. • 

The appellant, among other reasons for his appeal, points out the 
irregularity of the investigation and decision iq this, that in decid- 
ing the point of the establishmeiU of the bond (tumussook) alleg- 
ed to have been granted by Mujjoo, which was for the sum of 
rupees 2,201, he has disposed of a case beyond his competency to 
dispose of. 

lam of opinion that the sudder ameen ought to have confined his 
investigation to the question whether the plaintiff was or was not 
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in possession of the property, the rent of which was awarded at the 
time of the award, because on that depended the propriety of the 
judgment, as the collector had no jurisdiction upon the point of the 
relative rights of the parties in this case, but was restricted to 
requiring proof of possession in the plaintiff and of the arrear being 
due by the under tenants. 

The case must therefore be remanded for re-trial solely on the 
point of possession. I therefore decree the appeal, and, reversing 
the decision of the sudder ameen, remand the case to the court of 
the principal sudder ameen ; the court of the sudder ameen having 
been abolished. The value of the stamp on the petition of appeal 
will be returned to the appellant. ^ 

The 20th July 1848. 

No. 80. 

Appeal from the decision of Moulvee Alimnd Buksh, then Smhler 
Ameen, dated \9th November 1846. 

Shah Shurnf Alii, agent of Mussi Ediin, (Plaintiff,) Appellant, 

versus 

Musst. Mango, Mithoo Singh, Jugunnath Singh, and others, 
(Defendants,) Respondents. 

Suit laid at rupees 393-12-0, for possession of a four annas 
share of mouzah Bikrumpore, pergunnah Pelich, by the com])letion 
of the sale under a contract of sale “ by byana,” dated 12th Aghuri 
1252. 

The plaintiff sued Mango as heir of the person contracting, and 
the other defendants as parties, who, having obtained a farm, or 
theeka, of the property in litigation, in consideration of a loan 
of money, opposed the fulfilment of the contiact by Mango, by 
causing a notice forbidding the alienation of the property to issue 
from .the court of the sudder ameen. The sudder ameen was of 
opinion that, as the depd was a mere contract, ikrarnamah, to 
sell after one month, for the sum of rupees 1,300, in consideration 
of earnest money^, byana, * amounting to rupees 281 paid, the 
property wai^ pledged for the repayment of the loan of Jugunnath 
Singh and others; a notice had issued from the civil court, for- 
biclriing the alienation of the property before any bill or deed of 
absolute sale had been executed and the deed contained no such 
condition as that on failure of the contractor to grant the bill of 
sale, it was to be considered as a bill of sale, therefore the sale 
was incomplete, and the plaintiff had acquired no right over the pro- 
perty, nor could the transfer be permitted. On these grounds the 
sudder ameen dismissed the suit. 
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First. TJie property cannot be considered as pledged by a deed 
of lease, such as is pleaded by Mithoo Singh, Jugunnath Singh, and 
others of the defendants, (wlio did not appear according to notice 
duly served on them in the appeal), or at least the pledge is not of 
such a nature as would bar the sale of the right and title of the 
borrower, because such sale would not cancel the engagements he 
had previously entered into. Secondly. The plaintiff had acquired 
a right over the property, and was entitled by the contract to obtain 
possession upon it by the payment of the price stipulated within 
the period fixed by the contract, as was clearly ruled in the deci- 
sion passed by the Court of Sudder Dewanny Adawlut, on the 
17th August 1814, in the suit of Ram Govind versus Beharee Lai. 
Thirdly. The notice issued by the co4irt, relative to this property, 
forbids the alienation of one party’s rights to another party subse- 
quent to the date of the notice, and cannot be construed as annul- 
ling the rights already acquired by plaintiff under the contract in 
question, as above set forth. 

The decision appears to me for these reasons to be wrong. I 
thereibre reverse it, and decree for appellant, plaintiff, — directing that, 
on depositing in this court the balance of the price stipulated in the 
contract of sale, viz. rupees 1,019, within two weeks from the date 
of this decree, appellant be placed in possession of the property 
sued for. Costs, with interest to the date of payment, will be paid 
by respondents. The respondent. Mango, may receive the balance 
of the purchase money as soon as deposited (of which duo notice 
will be issued to her) by application to this court. 

The 20th July 1848. 

No. 81. 

Appeal from the decision of Moulvee Ahmud Buksh, then Sudder 
Ameeiiy dated \bth November 1846. 

Shah Mahpmed llossein, (Defendant,) Appellant, 

versus ^ 

Shah Shuruf Alii, ( Plaintiff, )»Respondent. 

Suit, laid at *200 rupees, to obtain the annulment of a sale made 
by an alleged deed of sale in favor of Mahomed Hossein. 

The ground of this action is a deed of sale granted? by the same 
seller in favor of the plaintiff* on a date, viz. 31st December 1844, 
prior to that in favor of Mahomed Hossein, appellant. It was pl^d- 
cd, in reply, that that of the 3 1st December 1844, which was filed on 
the proceedings by appellant, had never been carried into effect ; a 
part of the purchase money, which amounted to rupees 150, having 
been withheld altogether, the sum of 99 rupees only having been 
deposited in the office of the kazee before whom the deed was executed. 
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The sudder ameen decreed in favor of the plaintiff, on the ground 
that the possession of the parties to the contract on the tliitigs e^c- 
changed is not an essential condition" to the validity of the sale, 
which having been completed, and never having been annulled, must 
be upheld. It is to be presumed that, in the o))inion of the sudder 
ameen, this decision is based upon the Mahomedan law; but it was 
irregular in him to decide a point of law without an exposition of 
the law from the law officer. But further, he has taken no notice 
of the fact that both deeds of sale date subsequent to the enactment 
of Act XIX. of 1843 ; and the deed sought to be annulled alone is 
asserted to be registered, and yet no enquiry as to its authenticity 
was made. Tiie investigation and decisbii are therefore incomplete 
and faulty. I therefore reverse the decision, and remand the case 
to the court of t)»e principal sudder ameen, that of the sudder ameen 
having been closed, to be tried anew with advertence to the above 
remarks. The costs of this appeal will be awarded by the lower 
court against the party who may be cast. 

The 22 f > July 1848. 

No. 86. 

Appeal from the decision of Moulvcc Ahmed Buksh, then Sudder 
Ameen^ passed on the \Oth June 1846. 

Dursun Singh, (Plaintiff,) Appellant, 
versus 

Khoob Lai, (Defendant,) Uespondent. 

Suit, laid at rupees 7 1 1, to get plaintiff’s name substituted for that 
of defendant in the proceeding of settlement, as the proprietor enti- 
tled to malikana on a two anna share of mouzah Sumera, pergunnah 
Gayaspore. 

The grounds of this suit may be thus briefly stated from the 
plaint. That the above property belonged to the estate of the late 
Juguhnarain Singh; that plaintiff succeeded to it as his heir, and his 
name having been substituted in the collector’s register as proprietor 
for that of J ugunnarain Singh, on the application of the said deceas- 
ed’s widow, Chaih Koour, he was in possession when a decree was 
passed against Chain Koour ; and in execution her right and title in 
this property was sold to Khoob Lall and Mctrjeet Singh ; the proper- 
ty Tiad been held r^nt-free, and, on its resumption, was settled with 
the lakhirajdars ; but although plaintiff’s name was registered as 
proprietor, the settlement officer recorded the names of the pur- 
chasers of the rights of Chain Koour, wdio herself never had any 
title, as proprietors entitled to malikansf, in the record, or rooba- 
karee of settlement. 
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The investigation in this case appears to me to he incomplete, and 
the decision faulty, and grounded on a false view of the points in 
debate. 

The plaintiff, though this is not very clearly expressed in the 
plaint, evidently means to deny the right of Chain Koour, and to 
assert his own as heir to Jugunnarain Singh ; and it is evident that 
nothing short of the proof of this point will suffice for a decree to 
pass, ejecting parties who have been many years in undisturbed 
possession as successors by purchase to Chain Koour; nevertheless 
in the proceeding under the 10th Section of Regulation XXVL of 
1814, the sudder ameen has required proof from plaintiff only of 
his possession as heir to Jugunnarain Singh. 

I therefore admit the appeal, and remand the case to the court of 
the principal sudder ameen, that of the sudder ameen having been 
closed, for the trial of tlie right of appellant as heir. 

The value of the stamp of this appeal will be refunded to the 
appellant. 

The 24tii July 1848. 

No. 1 of 1847. 

Appeal from the decision of Mr, E, DaCosta, Principal Sudder Ameen 
of Patna^ dated 2%th November 1846. 

Kasheenath, Mokhtyar of Moulvee Mahomed Issa, and others, 
(Defendants,) Appellants, 
versus 

Shewuk Tewarec, (Plaintiff,) Respondent. 

Suit to be maintained in possession of certain lands by right of 
cultivation, valued at rupees 1,362-8. 

Plaintiff claimed to hold his lands at a fixed rent of rupees 102, 
under a^pottah, dated in 1196 F. ; and the j^ncipal sudder ameen, 
finding the pottah not proved, and even of no avail had it been so, 
and finding that plaintiff had executed a kubooleut, engaging to pay 
rupees 154-2-9 for the said lands, passed a decree in his favor, up- 
holding his possession on the lands in his cultivation according to 
pottah, dated 16th Jeyt 1250 F., at a jummarof rupees 154-2-9 per 
annum, and Adjudged the defendants to pay the costs. 

They appeal against this decision, urging that plaintiff’s pleas 
having been decided tlnfounded, the suit shoyld have been dismiss- 
ed ; that according to Regulation V. of 1812, Section 10, the parent 
mehal, in which the land is situated, having been sold at auction for 
arrears of revenue, as stated by the principal sudder ameen in his 
decision, all under tenures became liable to annulment; that he had 
tlie power of ejecting the plaintiff for arrears of his rent of which 
there was still a balance due for 1252, notwithstanding recourse to 
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distress and sale of his effects ; and that the decision had been passed 
in spite of proof of these facts ; that the decision is contrary to the 
merits of the case, the grounds of the suit having been pronounced 
invalid, and therefore also it was unjust to award costs against the 
defendant. 

It appears that, although the defendant had mentioned in his 
answer that plaintiff had incurred liability to ejectment by leaving his 
rent unpaid, proof of that allegation was not required in the lower 
court from him, and the issue was not at all upon that point. Tlie 
question for decision, as it was clearly stated in the decree, was, 
whether the pottah under which plaintiff claimed to hold the lands, 
or tliat on which the defendant stated that he held them, was good 
and valid. The principal sudder ameen, I am of opinion, was quite 
right in deciding this question according to the defendants’ state- 
ment, and consequently wrong in decreeing in fiivor of the plaintiff. 
I therefore decree the appeal, and, reversing the decision of the prin- 
cipal sudder ameen, dismiss the suit, directing costs of both courts, 
with interest to the date of recovery, to be paid by tlie plaintiff. 


The 25th July 1848. 

No. 14. 

Appeal from the decision of Mr. E. DaCosta Principal Sudder 
Ameen, passed on dth April 1847. 

Moost. Himmutooniiissa, (Plaintiff],) Appellant, 
versus 

Meer Ultaf AlH and others, (Defendants,) Respondents, 

Suit, laid at rupees 1,600, for possession on mouzah Kootera, 
pergunnah Gyasporc, under a deed of bye mookasa. 

This suit was disrnjfsed by the principal sudder ameen on several 
grounds, one of which is as follows: The deed of bye 'mookasa 

was net made over to the plaintiff in the prescribed manner; and it 
is tlierefore invalid according to Maliornedan law, as specified by 
the futwa filed by the defendants.” It is pleaded in the appeal that 
this futwa not being a futwa'bf the law officer of the court, it was 
irregular to ground the decision of a point of law upcWi it. 

I find that the futwa is not a futwa of the law officer of the 
count, and therefore ^le decision of the question was not conforma- 
ble to Sections 15 and 16 of Regulation IV; of 1793, which prescribes 
the mode in which the law is to be expounded to the presiding judge. 

I therefore admit the appeal, and, reversing the decision, remand 
the case to the lower court, to be again tried with reference to the 
above remarks. The value of the stamp will be returned to the 
appellant. 
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The 2Gth July 1848. 

No. 16 . 

Appeal from the decision of Mr. E. DaCosfa^ Principal Sadder 
Ameen^ dated \9th April 1847. 

Jugurnath Pershad, (Plaintiff,) Appellant, 
versus 

Bishun Chund and Mundowun Sahoo, (Defendants,) Respondents. 

Suit, laid at rupees 2,029-5-1, for tlic amount, with interest, of a 
bond executed by Mundowun, defendant, on the lOtli July 1846. 

The defendant, Bishun Chund, denied the receipt of the money, 
and the execution of the bond; and asserted that the suit w^as 
an attempt at fraud similar to attempfs of the same nature made by 
one Chotoo Lall upon his son, the other defendant, Mundowun Sahoo, 
and that the fraud in both cases was abetted by a witness named 
Jhubba Lall, whose signature as witness was attached to the bonds 
in both those cases as well as to the bond in this case. In proof he 
adduced copy of a petition presented to the sudder amcen by Cho- 
too Lall, admitting the fraud ulency of his attempting to obtain by the 
aid of Jhubba Lall, witness to this bond, the sum of 500 rupees by 
suit in court for a loan of only 100 rupees advanced to Mundowun 
Sahoo, and copies of the decisions in that case, and in a second case 
in the moonsiff’s court against the same Mundowun Sahoo, in which 
hist he was content to take 20 rupees in lieu of his claim of 100 
rupees. Mundowun Sahoo pleaded that the plaintiff induced him 
to sign the bond by a trick, promising by means thereof to obtain 
the amount of the bond from his father for his use. Several copies 
of petitions put in by the first named defendant in the judge’s and 
magistrate’s courts and registry office, complaining against Mulungee 
Missur for having frandently obtained a bond from his son, who 
was a young man of extravagant and irregular habits, and giving 
notice that he would not be answerable for any documents of the sort 
which he might be entrapped by designing persons into signing, 
were also filecl in this case. ^ ^ , 

The principal sudder ameen was of opinion that the evidence of 
the witnesses to the bond was unsatisfactory and inconclusive, par- 
ticularly as to the payment of the moiTey ; and that the evidence of 
an intended fraud on the defendants, affordecl by |he documents 
given in by them, was very strong: he therefore dismissed the suit. 

The ap[)ellant contends that the evidence of the witnesses tjp the 
bond is strong, consistent, complete, and ougfit to have been satis- 
factory both as to the signing the bond and the receipt of the money 
by Mundowun Sahoo; secondly, that Chotoo Lai I’s petition and the 
decisions upon his two suits were arranged and contrived by him, 
in collusion with the defendants, with the express view of defeating 
the lawful and just object of this suit. 
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1 have carefully perused all the evidence to the bond^ and am not 
better satisfied with it than the principal sudder ameen. From that 
of Sheo Sahai, who from his position as a vakeel in the court of one 
of the moonsiffs, is entitled to more credit than others, and whom of 
course it behoved to be circumspect in such matters, it appears that 
he entertained some misgivings, for when he was asked to sign as 
a w itness, he marked that he saw no money, and declined to witness 
until tlie plaintiff produced tw^o bags of money, and placed them in 
front of Mundowun Sahoo, defendant. The witness then signed ; but it 
docs not appear that the money was delivered before he left the 
place. Choonee Lall, another witness, also left the place before the 
delivery of the money. There are indeed other witnesses wliose 
signatures are attached to the^bond, who speak verj^ explicitly to the 
payment; 1 cannot, however, think their testimony credible under the 
circumstances. For the character of the defendant, Mundowun, is 
shewn by his father’s petitions to have been such that no money 
lender can be supposed foolish enough to have advanced liim so 
large a sum of money without any sort of security, but the bare 
probability that his father would pay for him ; and if the money had 
been advanced jointly to both, surely both would liave been present 
and would have signed the bond. 1 therefore can sec no grouiul to 
interfere with the decision, which I therefore confirm and reject the 
appeal. 


The 31st July 1848. 

No. 15. 

Appeal from the decision of Moulvee Mahomed Ibrahim^ Additional 
Principal Sudder Ameen^ dated 19/4 November 1846. 

Keerut Chund, (Plaintiff,) Appellant, 
versus 

Kunhya Lall, (Defendant,) Respondent. 

Suit, laid at rupees 1, 7^42-1-10, to recover proportion of revenue 
paid into the collector’s treasury on account of defendant’s share of 
an estate. ^ . 

The date of this appeal is the 7th May 1847, ^Consequently it 
appears not to have been presented within the period prescribed by 
the Regulation. The suit, however, had been dismissed without a 
full consideration ot the merits, apd appealed summarily on that 
ground, and the summary appeal was decided on the 10th April 
1847. From copies of decisions in appeal of the courts of this city, 
viz. one of a former judge, Mr. Smelt, of the 5th June 1844, 
and another of the principal sudder ameen,* Mr. DaCosta, dated 20tii 
July of the current year, filed by the appellant, it ap[)ear 3 to have 
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been the practice to admit regular appeals, if preferred within a month 
from the date of the decision of a summary appeal in the same case, 
by the appellant. Moreover such practice seems in some degree 
warranted by Construction No. 1127, of the 2d February 1838, on 
the subject of the deduction of the time during which a case may 
have been under review, or pending an order on an application for 
review. The summary appeal was in this case lost solely in conse- 
quence of the omission of the appellant to file a copy of the 
decision ; and if that form had been observed, doubtless the 
object of the appeal, which was an investigation of the merits, would 
have been granted, for the principal sudder ameen’s decision was 
clearly wrong upon the face of it. It may be said that the appel- 
lant could not bring his regular appeal while the summary one was 
pencj^ig, and the admission of an appeal after the lapse of the pre- 
scribed period is so clearly requisite for the ends of justice, that a 
stronger special ground could not I think be urged. 

Tlic reason of the principal sudder amecu for dismissing the suit 
without a hearing on the merits is simply this, that the collector, as 
the representative o^* the Court of Wards, should liave instituted this 
suit, because the proprietor on whose behalf plaintiff sued as Iiis 
guardian, was under his guardianship. This reason is futile, for the 
estate on account of which the money was said to have been ad- 
vanced evidently cannot have been, according to Section 3 of Regu- 
lation X. of 1793, under the Court of Wards ; and the plaintiff holds 
the appointment of guardian from the civil court for the custody of 
such property of the disqualified proprietor as is not under that 
court. 

Under these circumstances I admit the appeal, and, reversing the 
additional principal sudder aineen’s decision, remand the suit to the 
court of the principal sudder ameen to be tried upon its merits,. 
The value of the stamp will be returned to the appellant. 




ZILLAH RAJSHAHYE, 

Present: G. C. CHEAP, Esq., Judge. 

The 7th July 1848. 

No. 112 of 1846. 

Appeal from the decision of Moulvee Mahomed Ullee, Moonsiff of 
Natlore^ dated the 17^ July 1846. 

Babun Shah, (Defendant,) Appellant, 
versus 

Ram Munnee Dassea, (Plaintiff,) Respondent. 

The respondent sued the appellant and others, to recover rupees 
50, being principal and interest due under a bond alleged to have 
been given by them on the 10th Phagoon 1251 B. S. ; and the 
moonsiff, holding the execution of the bond fully proved, gave the 
respondent a decree. Against this decision the appellant alone 
appeals. He before denied signing the bond, and which he assert- 
ed was fabricated. The grounds of his appeal are to the same 
effect ; but it appears from the evidence that the appellant himself 
wrote the bond, and no reason is assigned for the respondent 
bringing a false suit, and more, it would appear from the deposi- 
tion of the mohurir of the moonsiff^s court that the appellant 
voluntarily gave a kisthiindee, or instalment bond, to liquidate the 
decree. I therefore see no reason for disturbing the moonsiff^s 
decision, which is hereby affirmed, and the appeal dismissed, with 
costs. 

The 7th July 1848. 

No. 16 of 1848." 

Appeal from the decision of Moulve^ Sadut IJllee^ Moonsiff of 
Bauleah, dated the 29th January 1848.* 

Mebroo Beebee, widow of Suffur Ali, deceased, (Defendant,) 

Appellant, • * 

versus 

Shekh Ketabdee, (Plaintiff,) Respondent. 

This was a suit to recover rupees 130, principal and interest of 
a bond alleged to have been given by the appellant, Dhuu Beebee, 
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and Suffur Ali, to the respondent, on the l/th Poos 1251 B. S.; and 
the moonsiif gave the respondent a decree against the appellant 
and heirs of Dhun Beebee and Suffur Ali (both of whom have died.) 
The appellant denies in toto the loan, pleads that the respondent 
being only a burkundauz could not have had so much money to 
lend, and refers to a family and of course a female dispute. The 
respondent insists the money was lent to enable them to redeem 
some ornaments pledged by Suffur Ali, the appellant's husband, 
with Byrubdan and Tuktmul Baboos. The appeal was admitted 
on the 28th April last, and the latter, who was summoned, has 
appeared, and, on a solemn declaration, states that Suffur Ali pledg- 
ed, on the 11th Assar 1250 B. S., some ornaments for rupees 75, 
and on the IGtli Poos 1251^. S. he took him to Dhun Beebee's 
house, when he paid him the money with interest due on the pledge, 
and he gave up the ornaments. The respondent was then also 
examined on a solemn declaration, and deposes to the loan in Poos, 
and that the ornaments (to be redeemed) belonged to his wife, 
who had lent them to Suffur Ali to pledge, who was cousin to 
Mehroo Beebee appellant. The only discrepancy is, that the bond 
is dated the 17th, when the ornaments were redeemed from pledge 
on the 16th of Poos 1251 B. S. It is possible this error in 
the date originated in the writer of the bond ; and who, it is alleged, 
was Suffur Ali, deceased ; and the certificate on the stamp shows 
it was sold to him on the 16th of Poos 1251 B. S. I am satisfied 
the money was lent, and therefore the moonsiff^s decision must be 
affirmed, and the appeal dismissed, with costs. 


The 8th July 1848. 

No. 155 of 1846. 

Appeal from the decision of Sreenath Biddy ahagishy Moonsiff of 
Bograhj dated the 23ff November 1846. 

' Pulan Mundul, (Plaintiff,) Appellant, 

versus 

0 

Kullum Nussoo and Ullee Nussoo, (Defendants,) ..Respondents. 

The appellant sued to recover 19 rupees, 12 annas, and 10 pies, 
beihg principal and interest due under a boiid, alleged to have been 
given by the respondents to appellant on the 16th Maug 1248 
B. S., for rupees 13. The moonsiff dismissed the suit, not credit- 
ing the witnesses to the execution of the bond and payment of 
the sum stated to the respondents. Against this decision the 
appellant appeals’; and I have gone through the whole evidence. 
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The loan and execution of the bond are fully proved. The defen- 
dants^ pleas were, they had before left Luskureeparrah for Hosain- 
poor, and that the suit was brought through enmity, because Ullee 
would not let one of his sons engage himself to the appellant as 
a servant. All that these witnesses prove is, that father and son 
ran away to Hosainpoor. All the other pleas are not proved, and, if 
they had been, would have been no defence in law. Independent of 
the two witnesses to the bond, there are two who depose to the 
defendant Kullum afterwards wishing to settle with the plaintiflf^s 
son. I cannot therefore concur with the moonsifF that the appel- 
lant's witnesses were not deserving of credit ; on the contrary that 
they have fully proved his claim, and are deserving of credit. 
Consequently, I decree the appeal and «laim, and reverse the moon- 
siff^s decision : all costs in both courts to be paid by the respondents. 


The 8tii July 1848. 

No. 13 of 1847. 

Appml from the decision of Moonshee Ahmud Ulleej Moonsiff of 
JDhoohulhuttee^ dated the \2th December 1846. 

Fuqeer Mahomed Paramaiiik and Keenoo Muiidul, (Defendants,) 

Appellants, 

versus 

Gourmohun Shah, (Plaintiff,) Respondent. 

The respondent sued to recover 107 rupees, 8 annas, being prin- 
cipal and nitercst due, it was alleged, under a bond for rupees 100, 
dated the 20th Poos 1252 B, S., given by appellant to the respon- 
dents gomashtah. The defendant pleaded that the suit Was insti- 
tuted through enmity at the instance of Roopmunjuree Chowdrain, 
a zemindar, because one of them, Fuqeer Mahomud, had complained 
against her at the thannah for disposessing' their (defendants^) 
zemindar. Th& moonsiff called upon the defendants to give proof of 
this plea; but they gave none, and the moonsiff, on the evidence to 
the execution of the 'bond, decreed the claim. Against fhis 
decision the appellants appeal,* again repeating what they had 
stated in their answer, and, when asked, their vakeel states he 
has no documents or proof. As the appellants failed to establish 
their pleas before the mgonsilf, and there are no grounds for 
supposing the suit to be a false or fictitious one, 1 therefore 
affirm the moonsiff^s decision, and dismiss the appeal. 
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The 11th July 1848. 

No. 20 of 1847. 

Appeal from the decision of Moonshee Ahmud Ullee, Moonsiff of 
Dhoobulhuttee^ dated the 13/A January 1847* 

Sameer Mundul^ (Defendant^) Appellant^ 
versus 

Nubkoomar Chakee^ (Plaintiff,) Respondent. 

The respondent instituted this suit to recover rupees 111, 
4 annas, being principal and interest of a bond, bearing date the 
26th Bhadoon 1252 B. S., for rupees 100. The defendant plead- 
ed an alihi^ and that the sui/; was a benamee^ or fictitious one, 
instituted by Tarranath Roy, because another suit brought by 
Biseshur Bhutacharj against him (defendant) had been dismiss- 
ed, also instigated by Tarranath Roy. Both these pleas, after 
taking evidence, the moonsiff rejected, and gave the plaintiff a 
decree. The appeal rests on the same grounds ; but I do not 
find that the appellant either summoned Tarranath Roy or Bises- 
shur Bhutacharj, and there is no other proof to support the ap- 
pellant's plea, or any to warrant a suspicion that the suit is fictiti- 
ous or benamee. Seeing therefore no reason for disturbing the 
nioonsiff^s decision, I affirm the same, and dismiss the appeal. 

The 11th July 1848. 

No. 40 of 1847. 

Appeal from the decision of Moonshee Ahmud llllee^ Moonsiff of 
Dhoobulhuttee^ dated the 22d February 1847. 

Sumbhoo Nath Sandeal, (Plaintiff,) Appellant, 
versus 

Amariee 'Paramanik, Jubanee Paramanik, Mundeer Nussoo, 
Abeer Paramanik, and Aleem Paramanik, (Defendants,) 
Respondents. 

The appellant sued respondents to recover rupees 41, 9 annas, 
7 pies, being principal and interest of a bond, bearing date the 25th 
Miiug 1247 B. S., for 25 rupees. The* defendants pleaded an 
alibi ; and one of them, it was alleged, was only 12 or 13 years 
of age when the bond bears date. All denied borrowing the 
money, or giving any bond. The moonsiff, not crediting the wit- 
nesses to the bond, with advertence discrepancies in their 
testimony, which were very palpable, dismissed the claim. The 
plaintiff, being dissatisfied, has instituted this appeal, and, in his 
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grounds of appeal^ has attempted to reconcile the discrepancies 
noticed by the moonsiff ; but the fact of one of the defendants 
being a minor is not denied^ and, on examining the bond, it is quite 
clear that neither the defendants or witnesses, or any of them, 
signed their names thereto, or could write. For these reasons I 
affirm the moonsiff^s decision, and dismiss the appeal. 


The 11th July 1848. 

No. 41 of 1847. 

Appeal from the decision of Moonshee Ahmud Ullee^ Moonsiff 
of Dhootiulhuttee, dated the February 1847- 

Sumbhoo Nath Sandeal, (Plaintiff) Appellant, 

versus 

Hosain Mundul, Rowson Mundul, Serajdee Moollah, and Hurruf 
Nussoo, (Defendants,) Respondents. 

This is a similar suit to No. 40, decided this day. The same 
amount, it is alleged, was lent, but on a later date, (the 23d Sawun 
1249 B. S.,) by the same plaintiff. The moonsiff dismissed the 
claim, not crediting the witnesses, and suspecting the bond. And 
concurring with him in the reasons given for his decision, I also 
dismiss this appeal. 


The 11th July 1848. 

No. 54 of 1847- 

Appeal from the decision of Moonshee Ahmud Ullecy Moonsiff of 
• Dhoobulhuttee^ dated the 5th March 1847* 

Sakeer Moollah, after his death, Soobun Moollah, Sahabaz Moollah, 
and Suddoo Moollah, (DefendaiUs,) Appellants, 
versus . 

Muttee Mundul, (Plaintiff,) Respondent^ 

The respondent sued to recover rupees 111, 13 annas, being 
principal and interest oT a bond, bearing date the 25th Bhadoon 
1252 B. S., for rupees 100, lent to the appellants^ father, deceased, 
and the moonsiff gave the respondent a decree. Against this 
decision the appellants^ father appealed, but died before the appeal 
come on. After reading ^he depositions, 1 see no reason for dis- 
turbing the moonsiff^s decision, which is therefore affirmed, and 
the appeal dismissed. 
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The 18th July 1848. 

No. 162 of 1847. 

Appeal from the decision of Sreenath Biddyabagish, Moonsiff of 
Bograhf dated the 2\st September 1847* 

Kazi Ameeruddeen^ Kazi of Purgunnah Selburus^ &c.j 
(Plaintiff,) Appellant, 

versus 

A. Sukra Khan, B. Amatea, and C. Nepoo Paramanik, (Defen- 
dants,) Respondents. 

Claim, to recover rupees 2, on account of fees for the perform- 
ance of a marriage. 

The appellant sued to recover the above sum for a marriage 
performed by C. of A.^s daughter to B., C. not being his (appellant's) 
moollah, or having any authority to act on his behalf. The sum, or 
fee, (two rupees) was, it is alleged,, fixed as the marriage fee by a 
former judge of this court, and on this the claim rested ; but the 
moonsiif, with reference to the decision of the Sudder Court, passed 
on the 26th January 1842, in the case of Syud Mahomed Azeem 
Kazi versus Sheik Mahomudee and others, dismissed the suit. 

Against this decision the appellant appeals, urging he has a right 
to sue under Construction No. 1042 ; and that the Sudder^s decision 
cited by the respondent, and adopted by the mooiisift*, is irrelevant 
and not in point. There can be no doubt the judges (Messrs. 
LeeWarner and A. Dick) who passed the decision held no suit 
could lie for kazi^s fees, with reference to Section 8, Regula- 
tion XXKpi^. of 1793; and this decision having been passed in 
a special app^l, it necessarily supersedes the Court’s Construction 
No. 10^, of a prior date (19th July 1836.) But in this case the 
plaintiff has mixed up his claim with the wrong done him by 
some of the defendants balling in another defendant to perform 
the- nfarriage cerempiiy, and who had no right to perform it. In 
Morley^s Digest, vol. I, page 194, it is laid down that a civil 
suit for damages is the only means by which a kazi can exclude 
others from performing the duties of his, office.^^* This clearly 
points out what is the present plaintiff’s remedy in this case ; and 
since he has not adopted it, all that remains is, in reversal of the 
nioonsiff’s decision, to nonsuit the plaintiff, or appellant, making 

the costs of the parties payable by themselves in this court. 

« 

* Under Regulation III of 1808 *’ is added, but what presidency is not nwntioned. 
It certainly h not Bengal 
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The I8th July 1848. 

No. 164 of 1847. 

Appeal from the decision of Sreenalh Biddyabagish^ Moonsiff of 
Bograhy dated the 2\st September 1847. 

Same Plaintiff, Appellant, 
versus 

A, Bccna Niissoo, B, Adoo Nussoo, C, Kadir Nnssoo, D, Badla 
Paramanik, and E, Nyanuit Moullali, (Defendants,) Respon- 
dents. 

In this case the same a;?pcllant sued to recover one rupee and 
four annas for a marriage (uikah) performed without his authority 
hy the defendant E, and again the moonsiff dismissed the suit. 
For the reasons given in cause No. 1()2, decided this day, the 
moonsiff^s order is reversed, and the plaintiff, or appellant, nonsuit- 
ed, and costs in this court made chargeable to the parties. 

The 19tii July 1848. 

No. 165 of 1847. 

Appeal from the decision of Srcenath Biddy abagi shy Moonsiff of 
Bograhy dated the 2\st September 1847. 

Same Plaintiff, Appellant, 
versus 

Nowcouree Pykar and thirty-five others, (Defendants,) 
Respondents. 

Claim, to recover rupees II, 4 annas, for kazecs^ fees, called 
chatla^ at the rate of one cowree per diem, or one anna per annumy 
per domicile, for five years, i. e. from 1249 to 1253 B. S. Tiie 
moonsiff dismissed the suit, and t!ie appellant’s vakeel now states 
his client withdraws his appeal. The case is therefore struck off, 
and appellant will pay all tlie respondents^ costs. 

The 19th July 1848. 

No. 174 of 1847. 

Appeal from the decision of Sreenat/i Biddyabagishy Moonsiff of 
Bograhy dated 29/A November 1847- 

Same Plaintiff’, Appellant, 
verttus 

Amoo Paramanick, (Defendant,) Respondent. 

Claim, to recover rupeiss 5, on account of a new musjeedy or 
moscpie, erected by the respondent, which was opened without 
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the intervention of the sippellant^ the kazee of the piirgunnah. The 
appellant sued to recover the above sum, and the moonsiff dis- 
missed the claim. It is pleaded in appeal thiat this sum (5 rupees) 
was fixed as a fee for such occasions by the judge of this district ; 
and after the institution of the suit, it is asserted, the respondent 
offered to pay three rupees, and to give a loitah full of rice ; but, on 
appellant declining, he agreed to give five rupees, but did not pay 
this sum at the instigation of a person by name Abdool Rub. 
Here, at any rate, there was a voluntary offer, which the appel- 
lant refused; and as neither in the moonsiff^s court, or in this, 
has he produced any proof or document to shew that the fee 
could be demanded, all that remains 'is to affirm the moonsiff^s 
decision, and dismiss the af)peal with costs. 

The 24th July 1848. 

No. 119 of 1847. 

Appeal from the decision of Moulvee Mahomed Ullee^ Moonsiff of 
Nattore, dated the 20th July 1847. 

Kumlakant Dhur, (Plaintiff,) Appellant, 
versus 

Nuhee Parainanik, Haroo Paramanik, Andee Pararnanik, Shamec 
Bewah, widow, and Sooma Bew^ah and Omrit Bewail, daughters 
of Mullik Bhistee, deceased, (Defendants,) Respondents. 

Claim, to recover 105 rupees, 3 annas, on account of the hire 
of a boat. 

The appellant sued to recover the above sum, due on account of 
the hire oJjonge boat, from the IGth Poos 1248 to the 12tli Sawun 
1253 B. S., less nine rupees paid. The appellant had sued before, 
but was nonsuited, as he had not made tlie heirs of ^one of the 
parties to the agreement a defendant. The appellant having sued 
again, the moonsiff now dismissed the suit, not crediting the 
evidence of the witnesses to the agreement, on account of discre- 
pancies noticed. ♦ have read these depositions: three persons, 
and one, the writeV, depose to the agreement having been signed 
for the ret'pondents and Mullik deceased, by* the person who 
wTote it. The boat the defendants denied having ever taken, or 
given the agreemant. Supposing the latttir doubtful, a local investi- 
gation would clear up who had the boat during that time. Xjonge 
boat is not easily moved : some persons must have been employed, 
by either the appellant, or party who had the use of the boat. 
The appellant's vakeel cannot state jvhere it is now ; but when 
appellant sued, the respondents had got the boat. Case therefore 
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sent back, for the nioonsiff either to take further proof as to who 
had the boat during the period above stated and when the suit was 
instituted, or to depute the local anieen, or his own nazir, to 
enquire and report, and then decide. The value of the stamp on 
which the petition of appeal is written, to be returned to the 
appellant, and the usual order as regards costs. 

The 24th Jui.y 1848. 

No. 122 of 1847. 

Apj^ealfrom the decision of Mr. A. DeLemos^ Moonsiff of Shahzad-- 
pore^ dated the 29/// July 1847* 

Kisheii Doolal Sein, (Defentlant,) Appellant, 
versus 

Bhoodhur Biddarutun, (Plaintiff,) Respondent. 

The respondent instituted this suit to have set aside a summary 
award passed on the 81st March 1845, by the joint magistrate of 
Bograh, under Act IV, of 1840, affirmed in appeal by the session 
judge of Uungpore, on the 26th July following, giving the appel- 
lant possession of \'J\ gundas share of a /«/oo// called Phool-koocha. 
Tliis, respondent asserted, formed part of his nurchase of a one 
anna fifteen gunda share of the said talook, sold for arrears of 
Government revenue, and purchased by him, in his own name, and 
for his own use. The appellant admitted the purchase as stated, 
but pleaded that he had paid to the respondent, to obtain half the 
said purchase, rupees 17^^^ ^ annas, being half the price and half 
the incidental expenses, wlien the respondent gave him an agree- 
ment that he would convey the same to him by deed of sale, and 
have his name registered as half proprietor. Tlie suit, as well as 
right to possession, rests on this agreement ; but the moonsiff sus- 
pected its 4)eing genuine, as a copy filed by the respondent had 
the names of five attesting witnesses affixed to it, while the original 
had ten. And adverting to the provisions of Section 22, Act XII. 
of 1841, and Section 21, Act I. of 1845, \ind the decision of the 
Sudder Court in the case of Radhapesshad Rae versus Gouree- 
pershad Rae, (SL. D. A. Decisions for 1846, page* 1 04,) he held the 
agreement illegal, and, reversing the joint magistrate's order, de- 
creed possession of the IJi gundas of the talook to the respondent, 
with mesne profits. • * 

Against this decision appellan appeals, pleading, inter alia^ that 
neither of the Sections of the Acts alluded to by the moonsiff, or 
the case cited by him, applied to the present case. 

It would appear that \^\^^taIook was sold at the office of the col- 
lector of Mymensing, on the 16th Maug 1248 B. S.,und the agree- 
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inoiit pro(l\K'ed by the appellant is dated the 22d of that month. 
Thus tlic agreement, if then signed, sealed, and deliveiTd, was so 
six days after tlie sale. Two witnesses, Sadoo and Meeroo, have 
been examined by the moonsifi'to its execution. In it the condi- 
tion is, after stating that tlie respondent had received from the 
appellant half the purchase money at the time of the purchase, 
that the respondent would give appellant a deed of sale for the half 
share, and have his name registered as proprietor. As the auction 
sale took place antecedent to the enactment of Act I. of 1845, 
(passed IJth January 1845, corresponding with the 29tli Poos 
1251 B. S.,) the sale must have been held under Act XII. of 
1841, and Section 22 enacts, ‘^that any suit brought to oust 
the certified purchaser (as aforesaid) on the ground that the 
purchase was made on behalf of another person, not the certified 
purchaser, though by agreement the name of the certified 
purchaser was used, shall he dismissed with costs.^’ The 
agreement here spoken of, or referred to, evidently appears to 
have reference to an agreement made at the time, or before the 
sale, and cannot mean or apply to an agreement made after the 
sale, or after the lot had been knocked down to the certified pur- 
chaser. In Radhapershad^s case the claimant was one of the 
former proprietors and defaulters, who, by Clause 1, Section 15, 
Regulation XI. 1^22, were prohibited from making a purchase at 
the sale ; and on this ground the judge, who decided the case, 
seemed to view it as an attempt to evade the law, and conse- 
(piently ruled the claim untenable. Now the appellant in this 
case, under Act XII. of 1841, was not prohibited from purchasing 
from the purchaser, or the respondent interdicted and restrained 
from selling to him half his purchase. In a case sembJe^ and on 
a similar agreement, I find I gave a decree to the holder of the 
agreement in appeal on the IGth January 1814 (Prankishen Moo- 
kopadhya vernus Rajnarain Choudhree and others,) and the appel- 
lant’s vakeel states that a petition for a si)ecial appeal against 
the decision was rejected by the Sudder Court. Therefore under 
the precedent of that case, and with reference to the note at page 
292, Sudder Dewanny Adawlut Reports, Vol. VI., that proof 
of a conveyance subsequently executed by such agent to the real 
purchaser, the Court will cause performance withoat enquiring too 
minutely into the grounds of the transaction,^^ I think the moon- 
sif][’s decision must be reversed, and the case sent back to him to 
take further proof to the cxecutum of the agreement. The two wit- 
nesses exiimined already in his court, are named in both the origi- 
nal agreement and copy ; and whether the omission of five names 
in the latter, was for some sinister purpose, or accidental, will be 
cleared up by the examination of the other eight witnesses named 
in the original agreement, and the validity of the deed decided on 
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its merits, the question of its legality being disposed of. The case 
is therefore remanded to the inoonsiff to proceed as above indi- 
cated. The appellant will file a copy of the decree of tliis court in 
the case of Ram Kishen Mookopadhya, appellant*, to be put up 
with the nuthee^ or record ; and the value of the stamp on which 
the petition of appeal is written, will be returned to the appellant, 
and the usual order as regards the costs in this appeal. 

Tlie following is the decision in English passed in the above- 
mentioned appeal on the IGth January IS44. 

« No. 7 of 1843. 

Appeal from the decision of Mouhee Ahdool Allce^ Principal 
Sadder Ameen^ dated the 3167 January 1843. 

Pran Kishen Mookopadhya, Appellant, 
versus 

Rajnarain Choudhree and others, Respondents. 

In this suit the appellant was plaintiff, and sued to recover 
possession of an estate sold to him by tlie respondent, Rajnarain, 
under a written conti’act. Rajnarain purchased the estate at an 
auction sale for arrears of revenue, and, not being able to pay up 
the purchase money, agreed to sell it to the appell.'int, if he paid 
the price w’ith a profit, giving him a written deed to this effect 
that in the event of the sale being confirmed by the revenue autho- 
rities his name was to be registered as proprietor, and the deed, 
or agreement, to stand as a deed of sale ; a»id which contract of 
sale was duly registered in the oflice of the register of deeds. The 
sale took place hi the Bengal month of Assar 1246, in the month 
of Maug the sale was confirmed, and in the following month 
Rajnarain (in the absence of the appellant) sold the estate to tlie 
respondent, Abbott, and who subsequently sold it to Afsul Mundul 
and others, also respondents. The principal sudder amecii dis- 
missed the claim. I am of opinion that the appellant was guilty of 
no laches. He gave an adequate price, and there was nothing illegal 
in the contract though the seller was not in possession. The sale 
depended on , the confirmation of the sale by the revenue autho- 
rities, and, having been confirmed, under the contn^ct the sale be- 
came absolute j and the interests and rights of the purchaser, 
Rajnarain, were transferred to the appellant. Whether Al)bott 
was aware of the contract between Rajnarain and the appellant, is 
not clear, nor is it material. Rajnarain, when he had contracted 
to sell the estate to the appellant, under conditions that he (appel- 
lant) had fulfilled, could, not sell it to any one else, and in selling 
it to another was guilty of fraud, taking the price from, two parties.^^ 
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The 24th July 1848. 

No. 123 of 1847. 

Appeal from the decision of Sreenaih Biddyabagishy Moonstf of 
Bograhy dated the 29/^ July 1847. 

Lootea, Ncepoocha, Goiiree, Lall, and Nucowreea Paramaiiiks, 
(Defendants,) Appellants, 
versus 

Urr and Neeinye Paramaiiiks, (Plai»,tiffs,) Respondents. 

Claim for rupees 64, daina’^es on account of injury to caste. 

The respondents instituted this suit, having been turned out of 
an assembly, on the occasion of a shrady to which they had been 
invited, each laying his damages on account of the indignity they 
suffered at rupees 32. It was alleged by the plaintiffs that they 
had gone and been received one day, and the next had been eject- 
ed, because they dealt in cow-hides. Defendants denied having 
ejected them, pleading they had of their own accord left the 
assembly in anger, saying they would join another mujlisy or 
community. The moonsiff decided they had been forcibly ejected, 
adding if they dealt in hides why were they not turned out the 
first day ? lie therefore considered them entitled to damages, 
and assessed them at 5 rupees against tlie appellants with costs in 
proportion. Against this decision they appeal, pleading that it 
was passed without any evidence being taken in support of the 
plaint, or to their defence. This I find to be the case, and as the 
appellants made no admissions to the truth of the plaint, I cannot 
conceive on what the decree rests, or on what proof the damages 
were assessed. The moonsiff^s decision is therefore reversed, and 
the case remanded to him, to decide on its merits, and agreeably 
to the rules for the trial of suits depending before moonsiffs, as 
laid doftvn in Section 28, Regulation XXIII. of 1814. The value 
of the stamp on which th^ petition of appeal is written, to be re- 
turned to the appellants, and^the usual order as regards costs. 

I therefore jlecree the appeal, and the contract, or conditional 
sale, is made absolute, and the appellant's name is to be register- 
ed asj, proprietor of the mehal sold by the collector, and the mesne 
profits, from the date of the suit b<jing instituted, to the date of 
possession being given to the appellant, are to be paid by Rajnarain 
to the appellant, with all costs of suit, both in the principal sudder 
ameen^s court and in this appeal. Rajnarain to pay his own costs, 
and Abbott, and Afsul Mundul and others \o pay their own costs. 
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The 31st July 1848. 

No. 127 of 1847. 

Appeal from the decision of Moulvee Mahomed Ullee^ Moonsiff of 
Nattore^ dated 2hth August 1847* 

Gomchand Ghose, Bhyrub Ghose, and Kashecnath Ghose, 
(Defendants,) Appellants, 

versus 

Ramsoonder Ghose and Kishen Soonder Ghose, (Plaintiffs,) 

Respondents. 

This suit was instituted by the respondents to recover certain 
paramanikee fees and damages withheld by the appellant at the mar- 
riage of Kasheenath Ghose’s daughter in the month of Phagoon 1253 
B. 8., the damages being laid at rupees 60. The defendant, in an- 
swer to the plaint, pleaded that Ramsoonder was not a paranianik, 
only a mundul, and more, he resided at Darekooshee, and not at 
Hurryal; that Kishen Soonder, the son of Jeebun Ghose, was a 
parainanik, but he was not theirs ; that they were under Gorachand 
(one of the appellants,) and had nothing to do with Kishen Soonder. 

The moonsiff, after recording that it was proved that the 
plaintiffs were panimaniks, continues : “ it is not necessary to 
investigate what title Gorachand has to be a paranianik, and 
therefore, as in another case at the suit of three plaintiffs, the 
principal sudder ameen had decreed sixty rupees as damages, he in 
the present suit adjudged the two plaintiffs entitled to forty rupees 
to be paid by the defendants.^^ Against this decision appellants 
appeal — Gorachand again pleading that he was a paranianik, 
that his witnesses had proved this, that among them there were 
no documents or deeds to shew who were the paramaniks but all 
the caste were well aware who were their paramaniks. That 
Kasheenath and Bhyrub, the other appellants, were his jone, or 
subservient to him. How therefore could the moonsiff state it 
was unnecessary to investigate into his claim to be a paranianik ? 
That he was not a party to the suit decided in appeal by the prin- 
cipal sudder ameen ; and others, who* were paramaniks, if they 
were aware that Ramsoonder set up a claim to be a paranianik, 
when he was only a mundul, would protest*. • He therefore prayed 
tliat his title to be a paranianik should be eiuiuired into, and, if 
established, upheld. The other appellants subscribed to this 
woojoohat. * , • 

The case appears to have been very superficially investigated. 
If Gorachand was the paranianik of the Hurryal village, which 
Kasheenath and Bhyrub Ghose admit, and that they were his jone, 
or under him, that would be a complete answer to the plaint ; and 
ill the answer it is asserted, and it is very probable from the 
caste of Ghose being very numerous, that there arc separate 
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paramailiks for separate divisions of the countiy, the one havinef 
no right to interfere with the other’s fees and privileges connected 
with marriages, &c. ; and they only sat in full conclave to decide on 
matters relating to caste, that is, the admission into or rejecting 
of any person from the caste. It is therefore quite clear the issue 
tried by the moonsiff was not that required by the answer filed. 
From being a Mahomedan he may not have fully understood the 
bearings of the suit. And as it does not appear to liave been 
sufficiently investigated, I reverse his decision, and remand the case 
to the moonsiff of Bhowannygunge (a Hindoo,) to decide on its 
merits, after summoning what witnesses he may think necessary, 
and wliether before examined or not. Th|5 value of tlie stamp on 
wliich the petition of appeal is^written, to be returned to the appel- 
lants, and the usual order as regards costs. 

The 31st July 1848. 

No. 130 of 1847. 

Appeal from the decision of Moonshee Ahmud Ullee^ Moonsiff of 

Dhoohnllmttee^ dated the X^th Angust 1847* 

Suroopchunder Shah, (Plaintiff,) Appellant, 
versus 

Ullee Mahomed, (Defendant,) Respondent. 

The appellant instituted this suit to recover 25 rupees, with in- 
terest, under an ikrar, or agreement, dated the 25tli Phagoon 1246 
B. S., in which, as security for the payment, the respondent 
pledged a tank with the trees growing on the banks of it. The 
moonsiff, after noticing that in the plaint the plaintiff mentioned 
two places of residence, dismissed the suit as no notice of fore- 
closure had been issued on the defendant under Regulation 
XVII. of 180(>. Being dissatisfied with this decision, the plaintiff 
appeals, and, after mentioning that the second place of residence was 
a new one, occupied since the date of the ikrar^ urges that the tank 
and trees were only pled(jed^^ and not mortgaged to him, therefore he 
could not have issued a notice for a foreclosure. On referring 
to the ikrar, I find that it is Specified that the borrower pledges 
(bunduck rakeaJ^lhG tank and trees, and stipulates that he will not 
sell them, or take the fish from the tank, till the loan is liquidated. 
This amnot be called ^ mortgage, or kut^ and a money action will 
lie in my opinion. The exception Utken to the suit as laid by the 
moonsiff is not pleaded by the defendant in his answer; he merely 
denies borrowing the money, or giving the ikrar, or pledging the 
tank, &c. ; and that he did not reside at Sultanporc. The moon- 
siff’s decision, therefore, being passed on a wrong assumption, must 
be reversed, and the case remanded to him to be investigated on 
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its merits. The value of the stamp on which the petition of 
appeal is written, to be returned to the appellant, and the usual 
order as regards costs. 

The 31 st July 1848 . 

No. 136 of 1847. 

Appeal from the decision of Moonshee Ahmud Ullee^ Moonsiff of 
Dhoobulhuttee^ dated the 30/4 August 1847. 

Sreedhur Shah, (Plaintiff,) Appellant, 
versus 

Seerbaz Fuqeer, (Defendai^,) Respondent. 

This was a suit instituted to recover 60 rupees, 4 annas, being 
principal and interest of a bond, dated the 3d Assin 1252 B. S., 
and the moonsiff, not crediting the evidence, dismissed the suit ; he 
also recorded that neither the alleged borrower, or attesting wit- 
nesses, had signed their names to the bond, and, though summoned, 
the writer of it had not been brought forward by the plain- 
tiff. Against this decision the plaintiff appeals, urging that he 
could not produce the writer of the bond, as he was not in his 
service. After reading the evidence pro and cow, 1 see no reason 
for disturbing the moonsiff^s decision, which is therefore affirmed, 
and the appeal dismissed. 




ZILLAH RUNGPORE. 

Present: T. WYATT, Esq., Judge. 

The 12Tn Judy 1848. 

Case No. 14 of 1847. 

Appeal from the decision of the Acting Principal Sudder Ameen, 
(AIi\ Thomas,) of the 22d November 1847. 

Ranee Kisto Rumrnony and Kowiir Sliamkishore Roy, (Defendants,) 

Appellants, 

versus 

Prosunno Comar Tagore, (Plaintiff,) Respondent. 

This suit was instituted by the respondent for the possession, 
with wasilat^ of six (6) beegahs of land, stated to be situated in the 
village ofMoheepore, pergunnah Bahmunkundah, &c., purchased at 
auction by the respondent, which were tenanted by Brijmohun 
Khansaina in the fictitious name of Nemaicharid before and at the 
time of respondent’s purchase, and, after the death of Brijmohun, 
tlie lands having become waste, Luckcekunt Chakee, in collusion 
with the appellants, the former zumeendars of the respondent’s estate, 
took possession of the lands in Bhadoon 1249 B. S., on the ground 
tliat they formed a portion of the rent-free lands (dewutter) of the 
appellants situated in mouzah Ambarec Tamileepara, pergunnah 
Baireeperee. 

The lower court referred the question as to whether the lands 
were khiraj, or lakhiraj, in the first instance, to the collector, for 
enquiry, on whose decision in favor of their being khiraj, the case 
is decreed for the plaintiff. » 

On examining the papers, finding that the collector’s proceedings 
were defectivcj^ inasmuch as from the nazir’s Voturn to the notice 
stated to have been served on the defendants, it woukl not appear 
that any notice had been served upon one of them, viz. Ranee 
Kisto Rumrnony, as befng a purda-nushcen,. she could neither have 
been pointed out by the plaintifTs man, nor could the serving peada 
of the col lectorate have heard her say, as stated, that she would 
give no kyfeut to the notice. The acting principal sudder ameen 
also, before determining the suit, should have called for the defen- 
dants’ proofs, especially for the moonsifTs decree of the 30th 
December 1843, referred to by the parties, shown now' to the court. 
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which appears to have determined the lands In dispute as appertain- 
ing to the village of Aiiibaree Tatnileeparn, in pergunna Bairee[)eree, 
the estate of the appellants, though it (decree) did not forbid the 
plaintiff suing the defendants for these lands as khiraj, as situated 
in his village of Moheepore, the reverse of his decision that they 
belonged to Ambaree Tamileepara. 

The appeal is, therefore, decreed, and the order of the acting 
principal sudder ameen reversed, to whom the case will be remanded 
for trial with reference to the remarks above stated. The stamp 
of appeal will be returned as usual. 

The 15tii July, 1848. 

Appeal from the decision of the Principal Siiddcv Ameen of 2'2d 

February 1848. 

No. 1 of 1848. 

Mdhun Chundcr Shaba, auction purchaser, (Defendant,) Appellant, 

verms 

Sukeena Beebee, (Respondent,) Plaintiff. 

No 2 of 1848. 

Baboo Pertab Singh and Uamjeebun Shaha, (Defendants,) Appellants, 

vei'sus 

Sukeena Bebee, Respondent, (Plaintiff.) 

This suit now instituted by the respondent for the annulment of 
two sales effected by the collector of lot Kistopore and moiiza 
Mundulabarec, the former on the 18th September 1884, and the 
latter on the 5th March 1835, in excxmtion of decrees passed against 
Mehruddeen Chowdry (son of the plaintiff,) on the pleas — first, that 
when tliese decrees were applied for to be executed, plaintift* urged 
her claim hereditarily to succeed to a portion of these nichals, and 
prayed that the right and interest of Mehruddeen might alone be 
disposed of by public sale, to which no attention was paid, and the 
whole* mchals were sold; and secondly, because the sales had been 
illegally held. 

Plaintiff founded her claim to hereditary succession on the follow- 
ing grounds : 

Her husband, Tattee Chowdry, had two wives, and on his death 
his property was divided by a solahnarneh, dated 22d Poos 1225, 
among the children each marriage, when plaintifl'’s sons Mehrud- 
deen and Koteebuddeen Chowdry 'got as their share lot Kistopore, 
with a sudder jumma of rupees 599-7-1, and mouza Mundulabaree, 
with a sudder jumma of rupees 162-1-11. 

On the death of Koteebuddeen, his share was divisible between 
Mehruddeen, the plaintiff, and her two daughters, Meerun and Ty- 
run, as follows : Mehruddeen to have ten, plaintiff four, and each of 
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the daugliters five of twenty-four shines. On tlie death of Meerun, 
her share became divisible among three heirs into eighteen shares, of 
whicli plaintiff was entitled to three, Mehruddeen ten, and Tyrun five. 
On the death of Tyrun, licr share devolved on two heirs in three 
portions, of wl)ic‘h jdaintift* was to receive one, and Mehruddeen two, 
whence according to tlie above distribution, plaintiff’ was entitled to 
four annas twelve giindas, three cowries, one kraut, and eight and a 
lialf tcel, and Mehruddeen to eleven annas, seven gundas, two krants, 
and eleven and a half teel of the property of Koteebuddecii in the 
two niclials before mentioned. 

The lower coni t, finding in a petition of Zumeeruddeen Chowdry 
(one of the sons of the otlijr wife of Tattee Chowdry) of the 13th 
Jeit 1219, presented to the zillali coi^rt, and by a decision of the 
zilhih court of the 4th September 1826, that these two villages were 
the ])ropnctorv right of Mehruddeen and Koteebuddeen ; and that 
tlicy and the heirs of Koteebuddeen had been all along in possession, 
and the opinion called for, of the Mahomedaii law officer, confirm- 
ing tlie distribution claimed by the plaintiff, annulled both sales, and 
decreed with costs the portion sued for in favor of the plaintiff’, vsith 
w\asilat from the date of sale, not considering it necessary to enquire 
into the validity or otherwise of the sales. 

The chief objection on appeal of the appellants was that the suit 
had been instituted on the 25th January 1846, when the plaintiff 
had not included one of the defendants, viz. the decrcedai-, Akbur 
Allee, in execution of whose decree Mundulabarce was sold on the 
5th March 1835, but she included him in a supj)lemcntary petition 
on the 5th Juno 1847, whence, more than twelve years had elapsed 
since the above sale took place, and the suit was barred. 

Ooncurring in tlie reasons given by the lower court for its decree 
in favor of the plaintiff, and finding that the original plaint had 
been filed within the period of twelve years, 1 reject both appeals, 
upholding the decision of the lower court. 

The 20tu July 1848. 

No. 1 of 1847. ^ 

Appeal from the dtclsiou of the Sudder fimeen of the 3d December 

, 1846. 

Denonath Chakce and Mudduncliunder Doss, (two of the 
Defendants,) Appellants, 

• • 

vei^sus 

Birhurrec Doss, Munhurree Doss, and Ramhurrec Doss, (Plaintiff’s,) 

Respondents. 

Tins action was brought by the respondents for the possession of 
ten annas, thirteen gundas, one cowree, and one kraut of a jote, 
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bearing a jumma of rupees 13-9-14, which they had purchased by 
kowala, dated 3d Bysakh 1246, from Duderam and Klm^essur, and 
from which they had been dispossessed by the appellants and other 
defendants, consequent on their having obtained a decree against 
them (plaintiffs) for four of five annas, six gundas, two cowrees, 
and two krants, the share, in the jote, of Juggurnath, and it was in 
execution of this decree that they usurped the right of the plaintiffs 
to the extent sued for. The defendants denied the plaint, alleging 
that the lands sought for were waste ; and that it was only the object 
of the plaintiffs to get possession of their cultivated lands. 

The sudder aineen, considering the dispossession clearly proved 
against the appellants as defendants, decreed restoration in favor of 
the plaintiffs, rendering the costs payable by the appellants, and 
exempting the rest of the defendants from liability. 

Approving of this decision, I reject the appeal. 
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Present: II. V. HATIIORN, Esq., Judge. 

The 18th July 1848. 

No. 164 of 1847. 

A Regular Appeal from a decision passed by Moulvee Wuheed^ 
ooddeeuy Moonsiff of Sewan^ dated At/i August 1847. 

Beirooram, (Plaintiff,) Appellant, 
versus 

Musst. Jussia, widow of Chintamun Kulwar, (Defendant,) 
Respondent. 

Co.^8 Rs. As. P. 

Claim, principal, 96 0 0 

Interest, 50 0 5 

Company's rupees 146 0 5 

as per account. 

The 27th June 1848. 

Plaintiff instituted this suit on the 27tii February 1847, stat- 
ing that Chiiitaniuri kept a grocei*^s shop in mouzah Shunishood- 
deenpoor, and had a running account with Baboos Busdeonaraiii 
and Kishendeonarain, and was in the habit of taking cash for 
current expenses from plaintiff ; that on the 12th Kartick 1250 
Fussily, an adjustment took place, exhibiting a balance of 100 ru- 
pees in plaintilPs favor, in payment of whicli the said Chintamun 
gave an order on the aforesaid baboos, his debtors, which they 
dishonored : hence this suit against the widow for the balance due 
after payment of 4 rupees liquidated. 

^ Defendant denied the debt, observiiTg that her husband had 
died three days after the alleged date eff adjustment, and that the 
payment of 4 rupees in liquidation was false.’ * 

The moonsiff distrusted the evidences of Moorfeedhur, Sun- 
gumlal, and Mohur, in^support of the adjustment and the order for 
payment on the baboos, observing that the account was not signed, 
or attested, and it was improbable that defendants had ventured 
to give an order for payment on the baboos ; and the alleged pay- 
ment of 4 rupees is stated by the witnesses to have taken place 
after the death of Chintaiiiun. 

The plaintiff appeals to this court in dissatisfaction, urgin<r 
that the debt was incurred by Chintamun, and an order for pa\^ 
ment given as proved by the witnesses cited. 
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Upon referring to the evidence of the witnesses, I find that 
they clearly support the plaintiff^s claim as to the adjustment 
having taken place in their presence, and the issue of the order of 
payment ; and I can see no sufficient reason for distrusting their 
evidence. Plaintiff has inadvertently paid the penalty and got a 
stamp affixed to the ordar for payment on the baboos, instead of 
on the adjustment account ; probably in consequence of the former 
bearing tiie signature of Chintamun, which plaintiff did not require 
on the account, after obtaining an order for payment. The cause 
of action is, however, the same, upon whichever document the 
amount is claimed ; and the stamp penalty has been paid once, 1 
do not therefore think it necessary tha'c the adjustment account 
should also be required to be stamped. The order for payment 
was duly signed by Chintamun, and given to plaintiff in the pre- 
sence of the witnesses cited ; and I think, in refutation of the 
moonsiff’s deduction, that it is more probable that Chintamun 
should give plaintiff an order for payment of a hond-fide debt on 
the baboos, who were indebted to him, than he should venture to 
give an order on wealthy zemindars in favor of a person to whom 
he was under no obligation whatever ; nor do I think that, in the 
absence of all enmity, plaintiff would needlessly pay the penalty 
required for affixing the requisite stamp, if the debt was not a 
hond-fide transaction. For these reasons I admit this appeal, and 
direct that respondent be served with a notice/^ 

Respondent attended the court in person this day, and denied 
the validity of the claim, observing that, although her husband was 
able to write, the adjustment account was signed by Moorleedhur, 
and Mohur had said that it was attested by witnesses, which was 
not the case, and there was no proof of previous trading. 

Seeing no sufficient reason to doubt the validity of this claim, 
which is duly authenticated on solemn affirmation, 

Ordkred, 

That this appeal be decreed, with costs, in favor of plaintiff, and 
the decision of the moonsiff of Sewan be annulled. 

The 2()th JunY 1848. 

No. 9 of 184(). 

Regular Appeal from a decision passed by Moulvee Mahomed Rafiq, 
ex-officio Sudder Ameen of Sarun, dated \7th February 184G. 

1, Sjintlal, adopted son of Gunesbeelal, deceased) and 2, Mohenlal, 
father and heir of Gopaldas, (deceased,) (Plaintiffs,) Appellants, 

versus 

Musst. Khudejah Begum alias Musst. Hoseinee Begum, 
(Defendant,) Respondent. 

Claim, Company's rupees 578, 6 annas, 3 pie, balance of princi- 
pal and interest of a bond for Company's rupees 613, dated 27th 
September 1843, or I9th Asin 1251 Fussily. 
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This suit was instituted by Baboos Gunesheelal and Mohenlal^ 
bankers of Chupra, on the J2th April 1843^ setting forth that 
defendant's agen.t, Khajeh Mahomed Khan, had borrowed Com- 
pany's rupees 613 from their firm on his client’s account, in order 
to liquidate arrears of revenue due to Government on account of 
mehal Nurhun, of which she was one of the proprietors, and tlie 
agent had executed a bond for the amount so taken, and sealed it 
with his client^s seal ; that rupees 144, 4 annas, 3 pie, principal 
and interest, had been paid, and the balance, as above stated, was 
due. 

The defendant, Musst. Khudejah Begum, denied having either 
executed the bond, or received the amount, oy authorized her agent 
to incur the debt, representing herself to be a veiled woman residing 
in Patna, and totally ignorant of the transaction, observing that 
plaintiffs were in league with her agents, Jumuklal and Khajeh 
Mahomed Khan, against whom (the latter) she had pecuniary 
claims. 

The sudder ameen decided that the execution of the bond and 
receipt of the money by Khajeh Mahomed Khan was proved by 
the subscribing witnesses ; and although he had affixed his clients 
seal to the bond, there was no proof that the agent had been duly 
authorized so to do, — passing a decree with costs against the defen- 
dant, Kliajeh Mahomed Khan, and absolving the principal. 

Plaintiff appeals, urging that Musst. Khudejah Begum should 
have been made responsible, as the agent was a man of straw, and 
a decree against him was useless. 

This appeal was admitted on the 12th February last, in order 
to give the appellant an opportunity of proving that the money had 
been borrowed by the agent on his clieuPs-account and with her 
authority, and Musst Khudejah was also invited to disprove hav- 
ing given any such authority to her agent. 

Judgment. 

I am of opinion that this debt was duly incurred by the agent 
on behalf of Musst. Khadejah Begum, his client: first, I find that 
the bond bears the impression of her seal„ which corresponds with 
the impression on her power of attorney, filed in this court and ill 
the court of first instance ; from this tact it* must be deduced 
either that she herself affixed the seal upon the bond^or that the 
seal had been made over to the agent with full powers to use it 
on her b'ehalf ; seconcHy, the subscribing wiJtness to the baud, 
amongst whom was another of her agents (Jumuklal,) affirm 
that the money was borrowed to liquidate arrears of revenue due 
by plaintiff to Government ; and thirdly, I find by an extract from 
the sceah or entry at thjB collectorate (a copy of which is pro- 
duced) that the same day on which this money was borrowed, 
the sum of rupees 1,398, 3 annas, 3 pie, was paid into the collec- 



96 


ZILLAH SARUN. 


tor^s treasury by Juinuklal, the agent of defendant, obtained from 
the firm of Gunesheelal, the plaintiff. 

There can be no doubt therefore that this money was borrowed 
by the agent on this account on his client^s behalf. Again, Musst. 
Khudejah, in her answer to the plaint, does not deny the fact that 
Khajeh Mahomed Khan was at the time her general constituted 
agent. She was moreover invited to disprove his authority to take 
advances on her account, but she has failed to do so ; and the 
silence of the agent himself can only be attributed to a desire on 
his part to assist his client in evading this just debt ; having the 
power (if a decree be given against him alone) to prove his own 
insolvency, and thereby save his client, and defeat the ends of 
justice. If such be not the, case, why does he not appear, and 
produce his power of attorney, and disprove the inference to 'be 
drawn from his silence ? For these reasons it is 

Ordered, 

Tliat this appeal be deereed, and .the decision of the ex-officio 
sudder ameen be reversed, and the principal defendant, Musst. 
Khudejah Begum, be made alone responsible for this claim, witli 
interest and all costs of suit, and the agent, Khajeh Mahomed 
Khan, be absolved from liability. 

The 24th Jtly 1848. 

No. 6 of 1846. 

A Regular Appeal from a decision passed by Mr. Colin McDo- 
naldy Moousiff of Pursa, daled 24lli December 18d5. 

Ruggonath Persad, (Defendant,) Appellant, 
versus 

Genda Lai, (Plaintiff,) Respondent. 

Claim, Company's rupees 31-0-9, on account of , arrears of 
rent, for 1247 and 1248 Fussily, viz. rupees 20, 2 annas, princi- 
pal, and rupees 10, 14 annas, 9 pie, interest and exchange. 

This claim was rejecl;ed in appeal on the 27th February 1846, 
and the decision of the moonsiff annulled, upon the ground that 
the farmer (the plaintiff) had produced no kaboolcut, which was 
necessary, when the amount of rent was disputed, and because 
the wasilbakee had not been attested by the putwaree, Nath 
Saliaye, and bccaqse defendant, on the 'other hand, produced an 
acquittance for rent obtained fropi tlie maliks up to 1249 Fussily. 

A special appeal was preferred (No. 253 of 1846,) and admitted 
as the decree in plaintiff^s favor had been inadvertently reversed 
in appeal without summoning the respondent, and the case was 
properly directed to be rc-placed on its file, and disposed of 
de novo after summoning the respondent. 
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This has now been done, and the respondent has defended tlie 
case througli his authorized pleaders, Jugjeet Lai and Kunjbelas 
Singh. 

Referring to the merits of the case, I can find no sufficient 
reason to alter the opinion before expressed in this case. 

Plaintiff sues for balance of rent, an account of 1247 and 1248 
Fussily, at rupees 13, 10 annas, 3 pie per annum in proportion to 
his share, (viz. 6^ annas,) which he held in farm from the nuiliks, 
from 1247 to 1251 Fussily, inclusive, admitting a payment of 
2 rupees. 

Defendant admits being in possession of the 10 bcegahs of 
land in Jeetpoorpat Khowl, for which rent is claimed, but urges 
that he has paid a quit-rent to the maliks for the garden land in 
dispute, and has got an acquittance, which he produces ; and that 
plaintiirs claim arises from enmity, in consequence of a counter 
claim, which he is about to bring forward against plaintiff. This 
acquittance, up to 1249 Fussily, has been attested on solemn 
affirmation. I am therefore of opinion that, in the absence of 
any. separate kubooleut, or duly authenticated wasilbakee, this 
claim for rent, on the part of the farmer, cannot be sustained. 

Ordered, ^ 

That the moonsiff’s decision in favor of plaintiff be reversed, witn 
all costs of suit to be liquidated by respondent. 

The 24tii July 1848. 

No. 29 of 1846. 

A llegular Appeal from a decision passed by Liladhur Tewamj^ 

late Sudden Amecu of Champaruuy dated 27th August 1846. 

Kishenpershad, Hurpershad, Benipershad, Luchmipershad, and 
Kalipershad, (Defendants,) Appellants, 

, versus 

Sheik Kcasut Ali and Sheik Reazut Ali, (Plaintiffs,) Respondents. 

Claim, for possession and partition of 2 annas, 10 pie, 12 kraut 
share in the entire mouzah Kiijraha, tupa Hawelee, pergunnah 
Mchsee. Valuation, Company’s rupees 597-U;6-15. 

Plaintiffs instituted this suit on the 20th September J844, setting 
forth that their share of the estate amounted to 2 annas, 10 pic, 
and 12 krauts, and the remainder (viz. 13 annas, 1 pic, 8 krai 4 ts) 
belonged to defendants, but had been settled * conjointly at Com- 
pany’s rupees 903-12-1 ; tha£ defendants realized the entire 
rents from the ryots, and would not allow them, the plaintiffs, to 
participate ; that when they sued the cultivators for rent, they 
(the ryots) pleaded paymeflt to defendants, and their suits were 
struck off the file, and at times they withhold the Government 
revenue, rendering it necessary to pay up the arrears on their 
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account, and save the estate from sale ; for these several reasons 
it had become necessary to institute this suit in order to effect a 
partition and division of the share. 

Defendants say that plaintiffs are already in possession of their 
share, purchased from Mahomed Bhekon, which consists of 200 
bcegahs, reciting the number of beegahs in possession of other 
shares, and how acquired ; and denying any wish on their part 
to interfere with the lands already in possession of plaintiffs, and 
objecting to any butwafra as unnecessary and uncalled for. 

The sudder aineen observes that in the petition of the maliks, 
agreeing to the settlement of their estate, which was made in 1843, 
the shares of the several maliks are recorded separately ; but the 
estate was permanently sett^cd conjointly in one lot, and the plain- 
tiffs^ fractional share in tlie said petition is specified as amounting 
to 2 annas, 10 pie, 12 krants, therefore plaintiffs are e»ititled to 
possession and division of their share as admitted by defendants 
with costs, and to wasilat for 1250 and 1251 Fussily in such 
amount as may be reported by the ameen, to be deputed in execu- 
tion of this decree ; and a copy of the decree be sent to the collec- 
tor to cause a butwarra to be made under the provisions of 
]|iegulation XIX. of 1814. 

Judgment. 

By Regulation XIX. of 1814, if all the proprietors of a joint un- 
divided estate agree to a separation and division according to their 
respective shares, the law entitles them to a division ; but if the 
right, or amount share of any of the applicants be disputed, the 
disputed title must first be established in a court of justice. In 
this case the right to the fractional share claimed by plaintiffs is 
not disputed by any of the defendants in this suit, and apparently 
all the maliks of the estate have been included amongst the defen- 
dants. Plaintiffs are therefore entitled by law to a division of their 
undisputed share (viz. 2 annas, 10 pic, and 12 krants ;) but be it 
understood that such permission is not to interfere with the rights 
and interests of any other co-sharers in the estate, who may not 
have been made parties to this suit. With respect to mesne profits, 
I am of opinion that no sufficient proof of dispossession has been 
adduced, therefore plaintiffs arc not entitled to any mesne profits ; 
so much of the lower court^s decision must be amended. 

• . 'Ordered, 

That the decree of the lower Courts directing a division and 
partition of plaintiffs^ fractional share be confirmed, and the award 
of mesne profits be annulled, and, with reference to the circum- 
stances of the case, the parties in this cuit are to pay their own 
costs. The decision of the sudder ameen of Chumparun is thus 
amended. 
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The 26th July 1848. 

No. 165 of 1847. 

A Regular Appeal from a decAsion pa:ssed by Moulvee PVtiheed- 
ooddeen^ Moonsiff of Sewan, dated hth August 1847- 
Ilurdeal^ (Plaintiff,) Appellant, 
versus 

Anjorelal and Turpesereelal, (Defendants,) Respondents. 

Manorut, Kashee and Mohit, defendants by precaution. 

Claim, to reverse a summary award passed by the collector of 
l^iin, dated 7th December 1846, uplioldinj^ the attachment of 
1 beegah, 2 cottahs of land in kharf Salimpore, mouzah Luchinun- 
doomrec, pergunnah Niirlmn, value Company's rupees 50-9. 

The original defendants (respondents in tliis case) attached 
certain crops belonging to Manorut and others, for rupees 50, 9 
annas, rejit due for three quarters of 1252, on account of 9 beegalis, 
19 cottahs of land, alleged to have been cultivated by Manorut 
and others in the above village. TIic assistant collector, upon a 
summary suit to contest the right of attachment, granted replevin 
upon the ground that the claimants had no right to attach in the 
life time of their father, and for want of proof of ryots^ possession 
in claimants^ share. The collector in appeal reversed the assist- 
ant's order, and upheld the attachment, on the ground that a 
razecnamah had been filed in the assistant's court by the cul- 
tivators, admitting the claim, which adjustment, however, the 
cultivators denied. 

This suit is instituted by plaintiff in order to reverse the order 
of attachment, as it includes 1 beegah, 12 cottahs of land claimed 
by plaintiff, and which on survey was marked off as belonging 
to him. 

The moonsiff of Sewan dismissed the suit upon plaintiff^s admis- 
sion of •being a co-sharer with others in 12 beegahs of joint un- 
divided land, and observing that this suit for I beegah, 2 cottahs, 
in the absence of a regular butwarra, or legal separation of 
such land, could not be entertained. * 

Judgment. 

• 

Plaintiff disclaims, in appeal, having sued to estoiblish his right 
of possession, desiring merely to have the summary award cancelled 
as it includes land in his possession. The cause of action there- 
fore being the justice and legidity of the summary award f»r other- 
wise, that point alone is to be determined. I find that the 
execution of this razeenamah, or deed of adjustment, alleged to 
have been tiled on the part of the cultivators, is denied, and is 
not otherwise authenticated satisfactorily; and the attachment for 
rent has been upheld upon the denial of the cultivators, without 
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any proof of payment of rent in past years, and in the absence of 
any written engagement (kubooleut.) The summary jurisdic- 
tion of collectors by Section 10, Regulation VIII. of 1831, is 
restricted to the enforcement of payment of rents paid in past 
years ; but as no accounts of former years nor any kubooleut signed 
by the ryots has been filed in this ease, the summary decision 
must be considered invalid, (^virfecase No. 359 of 1847^ page 236, 
of Decisions of the Sudder Dewanny Adavvlut, for March 1848); 
for these reasons I reverse the summary award, without recording 
any opinion as to the rights of the parties claiming rent. 

Ordered, 

That this appeal be decreed, and the decision of the moon^T 
of Sewan, and the collector’s nummary award, dated / th December 
1846, be reversed, with costs chargeable to Anjorelal and Tiir- 
pescrcclal, the principal defendants. 

The 29Tn July 1848. 

No. 26 of 1846. 

A Regular Appeal from a decision passed by Moulvee Mahomed 
Rafi(/y ew-officio Sudder Amecn of Sarun, dated J8M August 1846. 

Rameshur Ram IV'waree, (Defendant,) Appellant, 
versus 

Sheonundun Rae, (Plaintiff,) Respondent. 


Claim, principal, Co.’s Rs 160 7 5 12 

Interest,.... 160 7 5 12 


Total, Company’s rupees,. . 320 14 11 4 

on a bond dated 15th Bhadoon 1240 Fussily. 

The 7th July 1848. 

^^This suit was instituted on the 28th August 1845, setting forth 

that the widows named in the 


Other Defendants. 


* Mus^t. Ramkullee Kooor, \ 
„ Btirintrhoc Kooer,. J 


Widows. 


llamsurii, 

Ilaincliiinder,.. 
]{amnaruin, ... 
liamakaiith,... 



margin,* had borrowx'd from 
plaintiff’ Sicca rupees 200, 
on the aboveinentioned date, 
and that Rameshur Dut, 
tlieir son-in-hiw and agent, 
had executed a bond on 


• their behalf, agreeing to pay 

« . the amount, with interest, 

t the following Bysaak. 

t ir>th Bhadoon, 1242 Fussily, rupees... 15 That wdth exception of 
1st Sawuii 1243 Fussily, rupees rupees 50 as noted in the 

Total, Rupees... 50 maj;gin,t nothing had been 
paid ; hence this suit against 
the widows and the grandsons (in whose favor the widows had 
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intermediately transferred nil their landed property,) including 
Kameshur, the agent. 

The widows and Raineshur filed separate answers, denying the 
transaction m toto, the former observing that plaintiff was a 
defaulting ryot of theirs, and had instituted this suit in anticipation 
of a claim against him for arrears. 

The sudder ameen decreed against Rameshur alone, with full 
costs, absolving the remaining defendants upon the grounds that, 
by the evidence of the subscribing witness, Rameshur had taken 
the money, and executed the deed, and there was no proof of 
his having incurred the debt on behalf of the widows, or tliat any 
sid)sequent demand of prurient had been made upon them, and 
tire payment of rupees as stated by the scribe and one of 

the subscribing witnesses, was opposed to the plain tifl’^s statement. 

Rameshur appeals, urging that the suit is barred by the law of 
limitations ; and tlie decision is moreover based upon evidence 
partly accepted and partly rejected ; and that he has been held 
responsible for a bond executed in the name of other parties. 

(A. separate appeal is filed by the widows, objecting to their 
costs being made payable by Rameshur, instead of by respondent 
whose claim against them had been rejected.) 

.^liGMENT. 

From the date of the bond to the date of instituting this suit 
more than 12 years have elapsed, but from the date specified for 
payment, viz. 28th Bysaak 1241 Fussily, to date of instituting this 
suit, viz. 11th Bhadoon 1252 Fussily, or 28th August 1845, 11 
years, 3 months, and 6 days only have elapsed ; therefore, under 
Construction No. 106, the suit is cognizable. But the evidence 
adduced by plaintiff is not, in my opinion, trustworthy. The princi- 
pal defendants, and their agent deny the bond in toto^ and the 
three witnesses cited to its execution, (viz. the scribe and two 
others,) also testify to intermediate liquidation on various dates. 
This is remarkable, and further, although the cause of action arose 
1 1 years ago, they depose with wonderful accuracy to all particulars 
of time, place, amount, &c. specifying the particular month and 
year, and names of parties present, and qne witness even recollects 
the number of Siccas and number of Furruckabad rupees subse- 
quently paid in part liquidation. That three casual disinterested 
witnesses as they are represented to be, should bejy* such details 
in their memory for sucli a length of time, and should have been 
present upon each occasion is almost incredible ; but independent 
of this, I observe a serious discrepancy in the evidence. The scribe 
avers that Company's rupees 182 of the debt has been paid, 
whereas plaintiff’ admits to have received only Company's rupees 
50. I cannot accept this evidence as trustworthy, and therefore 
order that this appeal *be admitled, and notice be served on 
respondent.” 
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Head the objections taken by respondent to the admission of 
this appeal, but, for the reasons above assigned, I place no credit 
on the evidence adduced by plaintiff in support of this bond. 
Ordered, that this appeal be decreed with costs, and the decision 
of the late ex-qfflcio sudder ameen be annulled. 


The 29th July 1848. 

No. 27 of 1846. 

A Regvlar Appeal f rom a decision passed by Moulvee Mahomed 
Raji.y^ late ex -officio Sudder Ameen of ^arun^ dated 18/^ Aug^t 
1846. 

Musst. Hanikullee and Muss t. Berinchee, (Defendants,) Appellants, 

versus 

Sheonuiulun Rac, (Plaintiff,) Respondent. 

The particulars of this suit are recorded under No. 26 of 1846. 
Appellants prefer this separate appeal, objecting to their costs being 
made payable by Rameshur Ram Tewary. The claim of respon- 
dent having been rejected with full costs. 

Ordered, 

That this appeal be also decreed with costs against respondent. 


The 29rH July 1848. 

No. 161 of 1847. 

A Regular Appeal from a decision passed by Syed Asud Ali, 
Moo7tsiff of Chupray dated 31^^ July 1847. 

Gopallal, ^Defendant,) Appellant, 

, versus 

J^ailal Singh, (Plaintiff,) Repondent. 

Claim, to annul a deed of sale executed jn favor of Gopallal by 
Toolsce and Chutroo,* and for purchase of the land mentioned 
therein by right of pre-emption, value Company's rupees 5. 

^^The 29th June 1848. 

This suit was remanded for re-trial on' the 31 st May 1847, (vide 
Decisions of zillah courts for May 1847, page b7j upon the ground 
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that appellant had pleaded that he also was a co-proprietor in the 
village, and which respondent in his replication had not denied, 
and therefore he, appellant, appeared ef|iially entitled to purchase 
under the law of pre-emption; and secondly, because a decree had 
been passed in favor of the shafee^^ without calling for the bill 
of sale, in order to ascertain what rights it conveyed. 

The rnoonsiflFof Chupra, after calling for the bill of sale, has now 
confirmed his former decision in favor of the shafe-e,^^ upon the 
grounds that the preliminaries of the Mahomedan law had been 
fullilled, and that plaintiff^s right of pre-emption as a proprietor 
by heritage, and relative, appeared superior to that of defendant, 
who had acquired his property by purchase. 

Judgment.* 

The defendant again appeals, dissatisfied with the lower court’s 
decision. I am opinion that if the purchaser be also a sharer and 
neighbour, another sharer cannot supersede his right of purchase 
upon the ])lea of being a sharer by heritage in contradistinction to 
a sharer by purchase, as the Mahomedan law of pre-emption (as 
inlerpreted by Macnaghten) makes no such distinction. But inclc- 
pendent of the foregoing grounds, I should have hesitation in 
n|)holding the transfer of property upon a bill of sale in which the 
subject of sale is so vaguely ex|)ressed. By the bill of sale 2 
biswas of low land and 12 doors of high land situated amidst seven 
ryots’ hou^s (named) are transferred, without anj^ specification of 
boundaries or such particulars as would render the execution of a 
decree, based thereupon, practicable. 

I therefore again admit this appeal, and direct that respondent 
be served with a notice, in order that he may attend and state 
liis objections to a reversal of the moonsiff’s decision.” 

From the evidence of two witnesses adduced by the shafee,” 
it would appear that the subject of sale is situated in the plaintiff’s 
share, but i;he abstracts from registers filed by respondent do not 
substantiate any legal division of property ; moreover, tlie bill of 
sale is defective, it conveys 2 cottahs and 12 doors of land in 
difiTerent places without mention of boundiyies, it would be impro- 
per to found a decree in favor of plaintiff’ upon such an indefinite 
subject of sale ; for this reason 1 decree for the-fippellant, and dis- 
miss the plaintil^’s claim, and reverse the decision the lower 
court. The parties in this suit must pay their own costs of suit. 
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The 29th July 1848. 

No. 24 of 1846. 

A Begular Appeal from a decision passed by Moulvee Mahomed 
Rafiq, late ex-officio Sudder Ameen of Sarun, dated 19/4 
August 1846. 

Akber Singh and Sheopershad Singh^ purchasers, (Defendants,) 

Appellants, 

versus 

Bagelec Singh, (Plaintiff,) Respondent. 

Rainpcrkash, Noora Singh, and Bcdil Kooer, (former maliks,) other 
defendants by precaution. 

Claim, for Company's rupees 792-9-10, being principal, interest, 
and exchange, of revenue of talook Tirpal Biissunt, pcrgiinnah 
Baal, as per collector's receipt, dated 6th July 1836. 

‘‘The 6th July 1848. 

“ The particulars of this suit are as follows. The talook Tirpal 
Bussunt was sold for arrears of revenue, and Akber and Slieoper- 
shad, to M’honi it was mortgaged and had reverted by absolute 
purchase, offered the commissioner the arrears after the sale had 
taken place, which (accordiiig to the mistaken policy of those days) 
was accepted conditionally; but plaintiff states that the mortgagees 
being unable to li([uidate the required sum applied to Ae plaintiff, 
who, upon their solicitation, paid rupees 4(K) into the collectorate 
on their account, and thereby obtained the reversal of the sale, and 
produces the collector’s receipt and the duplicate chelan, bearing 
the treasurer’s signature, in proof of payment through him^ and 
now sues the maliks to recover the amount w’ith interest as 
follows : 

Sa. Rs. 

400 
400 


Sicca RupcCkS . . 800 

, .or Coihpany’s rupees .... 8r>3 o 4 

Deduct paid, 40 » 

Interest, 20 11 () 

(K) 11 6 


Balance, Company’s rupees . . 792 9 10 

The defendants, Akber Singh and Sheopershad Singh, state that 
plaintiff is indebted to them largely, aifd has anticipated them with 


Princij)al 

Interest, 
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this false counter-claim ; that they, the defendants^ sent the 400 
rupees from their village by Ramdhuii pcadah, in order to cancel 
the sale ; and that Bagelee Sing, who was proceeding to Cluipra at 
any rate, accompanied Ramdhun, and was requested to see the 
money safely delivered ; that they also wrote to Sunneram, a 
muhajun of Chupra, through whose hands tlie arrears were to be 
paid; that the peadUli accordingly delivered the money loSunnerani, 
who, in the presence of Bagelee, caused it to be paid into tlie 
collector's treasury ; and that Sunneram afterwards sent a reply, 
informing them that he had done so, and tlie fact of the money 
having been paid through plaintiff was no proof that the money 
actually belonged to him. ^ 

The sudder ameen correctly observes that the point at issue in this 
is, to whom did the money belong ? And referring to the collector's 
receipt and deposit account, finds that it was paid through Bagelee, 
and as plaintiff^s witness corroborate this fact, he rejects the 
defendants^ witnesses *is incredible, and decrees in favor of plain- 
tiff, observing that, if the money had been sent by defendants, the 
receipt would have been expressed ^^dusti Sunneram marfut Ram- 
dhun,^^ whereas it was marfut Bagelee dusti Sunneram • 

Defendants appeal, oberving that the words dusti and marfut 
in the chalan and receipt are transposed ; that, if the money 
belonged to plaintiff and was paid in by him on defendants* 
account, plaintiff would certainly have some bond, or acknowledg- 
ment on the part of defendants to produce; that plaintift’*s witnesses 
were suborned dependants, and their evidence by no means trust- 
worthy. 

Judgment. 

By referring to the receipt and chelan, I find that the ex- 
pressions used in these two documents arc directly contraiy. In 
the former the money is said to be paid in marfut Bagelee Singh 
dusti Sunneram,’* and in the latter it is despatched “ marfut Sun- 
nerani dusti Bagelee Singh ;** the lower court would appear to have 
overlooked this discrepancy ; moreover, neither of these expressions 
through or ht/ the hands of^ which are jiiearly synonymous, deter- 
mine the exact^ioint at issue, namely, to whom Uiti the money belong ? 
The sudder ameen has rightly stated the point ^it issue, but 
lias not found upon that issue : liis decision is based entirely upon 
the above documents, which contain a material discrepancy ;• the 
evidence cited by the parties ns also contradictory ; but there 
appears to be other good circumstantial evidence forthcoming 
in this case, in proof of the money having belonged to and having 
been despatched by the a^ipeUants Akber Singh and Sheopershad 
Singh. 
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First, Akbcr and Slicopershad had become and were at the time 
proprietors of the estate by absolute purchase, and it was upon 
their representation and promise to pay up the arrears that the 
sale was ordered to be cancelled ; and the payment of those ar- 
rears, by whom and throui^h whom, is the point to be determined ; 
secondly, it does not appear from the proceedings what pro- 
prietary right, if any, Bagelee possessed in th# estate, or that he 
Avas any party in eflecting the annulment of the sale ; thirdly, 
if the arrears were in truth paid by jdaintilT on defendants^ 
recpiisition, and on defendants^ account, it is natural to suppose 
that plaintiff Avould have taken defendants^ bond, or some acknow- 
ledgment for the amount so advanced, but according to plaintiff’s 
statement he paid into the colleetorate 4(K) rupees on defendants^ 
account, Avithout taking any acknoAvledgment whatever: this is 
very improbable ; fourthly, the letter of Sumieram (the Chupra 
merchant) to defendants (Akber and Sheopershad) Avritten on the 
same day, acknoAvledges the receipt of the amount remitted by them, 
and informs them that he had duly paid in the amount on their 
account. These arc strong circumstantial grounds for believing 
that the money belonged to, and was remitted by defendants, 
and that plaintiff was employed merely to sec that it Avas duly 
paid, but for some unknown cause has adopted this device of 
claiming the money as his own, and now sues the defendants, 
probably in order to cancel his oavu debt to them. 

Before, hoAvever, deciding finally upon this case, it Avas deemed 
most essential to iiave the eAudence of Simneram, through Avhose 
hands the money passed, and aa’Iiosc name appears both on the 
receipt and chelan. 

The evidence of Sunneram Avas accordingly taken this day on 
solemn affirmation : lie distinctly acknowledges his letter, addressed 
to Akher Singh and Slieopershad Singh, and infers from its contents 
that the money must have belonged to Akbcr Singh and Shcoper- 
shad Singh. 

Ordered, 

4 

That this appeal be admitted, and notice be seiwed on respondent.’^ 
6th July 1848. ^ 

Kead the ol)jectio'‘iis taken by respondent to the admission of 
this appeal, Afhich are for the most part a recapitulation of the 
arguments used in the plaint and replication. Findii^g no sufficient 
reas6n to doubt that<this money belonged to the appellants, 

Ordered, 

That the decision of the late ex-officio sudder ameeii of Sariiii 
in this case be reversed, and the claim of respondent be dismissed 
with costs. 
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The 29th July 1848. 

No. 25 of 1846. 

A Regular Appeal from a decision passed hg Moulvee Mahomed 
Rafiij, late ex-officio Sadder Ameen^ of Sarun, dated Vdth 
August 1846. 

Bagclec Singli^ (Defendant,) Appellant, 
versus 

Akber Singh, (Plaintiff,) Respondent. 

• 

Claim, for Coinpany^s rupees 5075.on a deed of mortgage, in- 
rluding interest and exchange. 

This suit was itisUtnted on the* 6th November 1845, against 
Bagelee Singh, appellant, and Noora Singh, for self and as heir of 
Jairani Singh, deceased, another defendant, setting forth that, on tlie 
5th July 183*6, the said Noora Singh and Jairani Singh conjointly 
borrowed from plaintiff. Sicca rupees 237, 10 annas, 6 pie, upon a 
mortgage of 10 l)eegahs 17 doors of land in Miuldoopoor, a jageer 
inelial in pergunnali Bajil, stipulating to pay on 30th Bysack 1244 
Fussily, failing which the sale of the land so mortgaged was to 
become absolute ; subsecpiently the said Noora and Jairani with 
Musst. Basoo Koer, another co-sliarer, sold conjointly a fractional 
share of the estate amounting to 3 annas to Bagelee Singh, luidcr 
date 17th Poos 1244 Fussily, for rupees 1,900, making mention 
of the previous mortgage to plaintitf of the 10 beegahs 17 doors, 
which debt the purcliaser was to liquidate. But before the expira- 
tion of the stipulated period for payment of the debt on mortgage, 
the estate was sold for arrears of revenue. Plaintiff therefore sues 
Noora and Jairani, including Bagelee, the purchaser, for his money 
with interest and exchange, viz. 

Priix!ipal, Sicca rupees .. 237 10 6 


Interest, „ 237 10 6 

Exhange in Company’s rupees, 31 11 *0 


Total, Company’s .rupees . . 507 0 0 

• ' 
Noora Singh, in reply, states that it is true that Bagelee engaged 
to pay plaintiff the pri(»r lien, but in consequence of the sale of the 
fractional share to Bagelee being objected to by Musst. Basoo, a 
co-sharer, the sale was cancellecT, and Bagelee received back what 
he had paid (250 rupees) on account of revenue ; and in respect to 
plaintiff’s claim, by Construction No. 898 he was interdicted from 
suing for cash, and shouM have sued for possession in accordance 
with the terms of the mortgage. 
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Jiagelec Sini^h in like manner admits the mortgage, but denies tlie 
right of plaintiif to sue for cash^ and urges tiiat he never obtained 
possession. 

Plaintiff, in his replication, remarks that as the estate has been 
sold by Government for arrears of revenue, he has now no other 
remedy tlian to demand payment from Bagelee, who, on purcliasing 
the fractional share, rendered himself liable for his (plaintiff’s) lien 
upon the property, and is not absolved from that liability by the 
revenue sale. 

Moulvec Mahomed Rafiq, the late ex-officio siuldcr ameen, 
observed, that Bagelee was clearly responsible for this dcl)t from 
the date of his mortgage up to the date, of the revenue sale, pro- 
vided lie was in actual posse, ssion, inasmuch as payment of this 
debt was stipulated for in tlie bill of sale to the said Bagelee, and 
for which a portion of the property sold to him was mortgaged ; 
that his having been in possession was proved by his own admis- 
sion of having paid revenue, and having reluujuished possession, 
and the witnesses of defendants, who deny this fact, were Jiot to 
be credited, indeed their evidence was contrary to defendant’s own 
statement, — passing a decree in favor of plaintiff against Bagelee 
alone, and absolving the other defendants. 

Judgment. 

I am of opinion that the lower court has taken a wrong view of 
this case. The debt was incurred by Noora Singh and Jairam 
Singh, pledging certain property in payment ; they subsequently 
sold that property, with the reservation that the purchaser Bagelee 
Singh \vas to liquidate the prior lien ; this private sale was how- 
ever subsequently cancelled in CJ)nsequence of Musst. Basoo, a 
co-sharer, objecting to the terms ; payment of the debt thus 
reverted to the original debtors, as the transfer of the debt to 
another party had became null and void. The only remaining 
point is in regard to the claim for cash. Had the estate not been 
sold fqr arrears of revenue, plaintiff would not have had his elec- 
tion, he would have been bound to sue for possession according to 
the terms of his contract, and his claim for cash would not have 
been tenable. But, the revenue sale which intermediately took 
place, cancelled all private mortgages effected by thh proprietors ; 
because by law all estates paying revenue to Government are 
prim« 4 riiy hypothecated to Government for the revenue assessed 
thereon. For this reason plaintiff Ijas no alternative but to recover 
his money with interest from the original debtors (Noora Singh and 
Jairam Singh,) and Bagelee must be absolved from liability. U poii 
these grounds the appeal was admitted on the 6th instant, and 
notice served on the respondent, who sVill urges the liability of 
Bagelee Singh, agreeably to the terms of the bill of sale, but, as be- 
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fore stated^ the sale having been cancelled^ tlie purchaser heconies 
absolved^ and plaintiff must look to the original debtors for pay- 
ment of his money. 

It is therefore Ordered, 

That this appeal be decreed, and the decision of the late ex- 
officAo sudder amccii be reversed, and the amount of plaintiff’s 
claim with interest be licpiidated by Noora Singh, (for himself, and 
as heir of Jairam Singh, deceased,) who will also pay the whole 
costs of suit, excepting tliose incurred by Bagelee Singh, which 
must be licpiidated by plaintiff. 
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Present : H. BROWNLOW, Esq.^ Judge. 


The 4tii July 1848. 

IJo. G4 of 1848. 

Appeal from the decision of Mr, A, Almeida^ AddiUonal Moonsiff 
of Arr ah y dated the Vlth February 1848. 

Radhakishen Misser, (one of the Defendants,) 

Appellant^ 

versus 

Jankce Singh and five otlicrs, (Plaintiffs,) Respondents. 

The additional moonsift’ draws up this ease in the following 
words. 

Claim, rupees 35-4^. Arrears of rent. 

Plaintifls sue for tlie above sum, being the revenue due, accord- 
ing to the putwarry’s wasil-bakee, from the defendants for tlie 
years from 1251 to 1254 F. S., for an orchard co'mprised in 
2 heegahs, 10 dhoors of land, held by defendants, at tlie rate of 
rupees 3-4 per beegah, in mouza Ghageta attaclied to talooka 
Kahurpoor Jahangeer Pal, pv'rgunnah Arrah, of which plaintiils 
are shareholders of 3 annas. 

Toolsee Misser and Gopee Kishen Misser, defendants, plead 
having no connection wdth the orehard. 

Radhajvishen Misser, defendant, answers ; that he occupies tlie 
orchard, which he acquired by purchase, upon the condition of a 
payment in kind, or an t^jual division of the fruit with tl^e pro- 
prietors of the soil ; that the scrvcmti^ of plaintilTs have also 
divided the fruit with defendant; and that this suit at money rates 
is incorrect. * . , 

Judgment. , 

In my opinion the jdaintilfs’ claim is fully established against 
Radhakishen Misser, defendant, at modified sates, for the follcnving 
reasons. • 

Fii'st, — From the perusal of a sale paper dated the 24th April 
1835, produced by defendants in case No. 205, copy of which has 
been appended to this, it appears that the orchard, for the rent 
of which plaintiffs sue in proportion to their share in the estate 
in which it is situated, having been brought to sale, was purchased 
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by Radhilkisheii Misser, one of the defendants alone, the rest being 
entirely uninterested in it. 

Second , — Radhakishen Misser, defendant, has adduced nothing 
to prove that he holds the orchard upon the condition of an equal 
division of the fruit with the proprietors ; whereas the report of 
the peshkar of this court, who was deputed for a local enquiry, 
and the evidence of Bheekarry Mahton, the former proprietor of 
the estate, who was examined by that officer, clearly show that 
the defendant never entered into any arrangement with the late 
proprietors as to the terms upon which he was to hold the orchard ; 
his statement, therefore, of having always paid in kind, is gratuitous. 
Since no rates appear to have been fixed upon the orchard, pre- 
paratory to the year 1251 F.,S., defendant must be made liable for 
it at the rates borne by the gardens in its vicinity. 

Third , — In the report of the peshkar, and the list of the gardens 
filed therewith, the rates at which they are assessed is stated to 
be rupees 3 to rupees 3-5, and rupees 2-14, Sicca. No objection 
is raised by either party to the existence of these rates, wherefore, 
with reference to every feature of this case, and taking into consi- 
deration the fact of the orchard having been free from assessment, 
anterior to the year 1251 F. S., I conceive the rate of rupees 2-14 
per beegah, being the lowest of those borne by the neighbouring 
gardens, to be a fair and equitable assessment. At this rate the 
rent of the defendant’s orchard, which is comprised in 2 beegahs 
10 dhoors of land, amounts to rupees 23-4| of net revenue, 5 
annas, 9 pie, putwarry’s fees, 5 annas 9 pie, tax for roads, and 
rupees 1-9^ batta, total rupees 25-9^ which, with rupees 4-5, in- 
terest, amounts to rupees 29-14^, to which the plaintiffs are entitled. 
For this last sum, being the gross revenue of 2 beegahs 10 dhoors 
of land, calculated at the rate of rupees 2-14 Sicca, per beegah, I 
decree in favor of plaintiffs, with interest upon the principal, from 
the date of action t6 the day of decision, with further in tensest 
upon the aggregate thereof and the legal expenses to the day of 
final realization, recoverable from Radhakishen Misser, defendant, 
alone; the other defendants being exempted.” 

In appeal, it is repecited that he (the appellant) holds the 
orchard upon a bhaolee tenure, and has divided the produce with 
the respondents in former years, to which one of the late maliks 
had also testified ; that although the moonsiff has ruled that the 
orchard has been subject to a money assessment, yet he acknow- 
ledges that the actual rate was uncertain, which indicates that 
the payment has hitherto been not in money, but in kind ; and 
that it is incorrect to fix a money rate upon an orchard of mangoe 
trees, since they only bear fruit every other year. 

The evidence in this case is, in my opinion, clearly in favor of 
a nukdee, and not a bhaolee rent. 1 therefore uphold the judg- 
ment of the lower court, and dismiss the appeal with costs. 
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Tub 4tii Julv 1848. 

N(i. 62 of 1848. 

Appeal from the decision of Mr. A. Almeida^ Additional Moonsiff 
of Arrah^ dated Vlth February 1848. 

Jiiiikee Sing, Ubheeram Sing, and Talewuiul Sing, (Plaintiffs,) 

Appellants, 

versus 

Toolsec Ram Misser, Radhakishen Misscr, and Goopeekisheii 
Misser, (Defendants,) Respondents. 

This and case No. 64 are two appeals from one decision of the 
additional moonsiff', dated *the 12th February 1848. 

The appellants object to the exem|)tion of Toolsce Misser and 
Goopeekisheii Misser, asserting that the respondents, being three 
own brothers, are all equally liable; and that the reduction of the 
rate for the orchard land, from rupees 3-8, at which they sued, to 
rupees 2-14, has nothing on record to bear it out, nor is it the 
average of those reported to be prevalent by the officer who con- 
ducted the local investigation. 

These objections have been satisfactorily disposed of by the lower 
court; and being of opinion that no sufficient grounds have been 
shewn to impugn the cofrectness of the decision, I confirm the 
same, and dismiss the appeal with costs. 

Tub 4tii July 1848. 

No. 65 of 1848. 

Appeal from the decision of Mr. A. Almeida^ Additional Moonsiff 
of Ar rally dated Vlth February 1848. 

Bhurt Bukal, Ramphul Bukal, and Saheb Bukal, (Defendants,) 
• Appellants, 

• versus 

Ramsurri Sing and Dabee Sing, (Plaintiffs,) Respondents. 

This case is thus drawn up by the additional moonsiff. 

Claim, rupees 8-9^. Arrears of rent. • 

Plaintiffs sue for the, above sum, being the revenue due from the 
defendants agreeably to the putwarry’s wasiHiakee from tlie*year 
1251 to 1254 F. S., for an orchard occupying 9 cottahs I dhoor 
of land, situate in, mouzah Ghageta, attached to talooka Kahurpoor, 
Jahangeer Pali, pergiiniiah Arrah, in which estate plaintiffs possess 
an interest of 4^ annas. • 

Defendants answer that the orchard has been held by them 
upon the terms of an ecpval division o£ the fruit with the proprie- 
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tors of the soil, ever since its plantation ; and that the servants of 
the plaintiffs have also divided tlie fruit with tiic defendants. 

JUDGMKNT. 

I am of opinion tliat the plaintiHV claim has been proved at 
modified rates, for the following reasons : 

First, From the evidence of the putwarry and other individuals 
adduced by plaintiffs, it is evident that the defendants’ orchard 
has always been assessed at money rates. Defendants have produced 
no documents to show that they have held their orcliard u[ion 
the terms plefided by them ; nor have they filial any reeeip'ts to 
establish the delivery of an half share of the fruit to the sen ants 
of plaintiffs, in any one year, as alleged by tluun ; thus th(‘ simple 
ipse dixit of the defendants is insufiieient to substantiate the 
possession of defendants over the orchard, upon a payment in 
hind, in other w-ords, an equal division of the fruit with the pro- 
prietors of the soil, as contended by them. 

Seco7id. The report of the peshkar of this court, who was dej)ut- 
ed for a local en(|niry, and the ev idence of Bekharry Muhton, the 
late proprietor, from whose time the orchard is stated to be lield 
by defendants at bl>owlee rates, also unite in showing the pay- 
ment to have always been in money. 

Third, Although there is no doubt of the orchard having borne 
a mone^’^ assessment, yet the rate at \flucli payment was made, 
previous to the year 1251 F. S., is not apparent. The peshkar 
reports the rates prevalent in the neighbourhood of the defendants’ 
orchard to he rupees B, rupees 3-5, and rupees 2- 1 4. The correct- 
ness of this report has not been impeached by either party ; and 
since the rate that obtained prior to the year 1251 F. iS., cannot 
be ascertained, I conceive rupees 2-14 per biggah, which is the 
minimum of the rates fixed for similar orchards in tlic neiglibour- 
bood, to be a very fair assessment, and at this plaintiil's are, in my 
opinion, entitled to recover their rents : thus the revenue of 9 
cottahs 1 dhoor of land at the above rate amounts to nippies 5-7/{, 
winch, with 2^ annas putwarry’s fees, ^ annas tax for roads, fit 
annaSi batta, and 14.2 imnas interest, iiiake up a total sum of rupees 
(i-lfi, to w hich amount, plaintifis have a fair title. I therefore 
decree their favor lor ruj)ecs 6-1 fi, with costs of suit, and interest 
upon the principal^ from the date of action to the day of decision, 
with further Uitcrest upon the aggregate of that sum and the legal 
expences, to the day of final iccovery.” 

Tbe grounds of appeal in this case arc the same as those urged 
in No. 64 of 1848, disposed of thi.% day, q. v. 

The additional moonsiff took a great deal of pains to arrive at a 
correct decision in these cases ; and I agree with him in thinking 
that the evidence for the money rent preponderates over that for 
the payment in kind* I therelore uphold his order, and dismiss 
the appeal w ith costs. 
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The 4i 11 Jvly 1848. 

No. 63 of 1848. 

Appeal from the cfecision of il//*. A. Almeida^ Additional Moonsiff 
of Arrah^ dated V2th Febraarij 1818. 

Raiiifeurn Sing and Dobee Sing, (Plaintiffs^) Appellants, 

versus 

Bliurt Bukal, llampliiil Btikal, and Sahib Biikal, (Defeiuhinls,) 
^ Respondents. 

This appeal and that noticed under No. 65 are from the same 
decision of the additional moonsiff*, dated 12th February 18 IS. 

Tlie appellants eontcnd*against the reduction of the rate of the 
orcliard land from rupees 3-8, at vvhic^li they sued, to rupees 2- I -I, 
alleging that there was nothing to warrant the modification, nor 
is tlie rate assessed the average of those reported to be prevalent 
by the officer who conducted the local empiiry. 

1 am of opinion that, under the circumstances, the additional 
moonsiff has acted correctly in awarding the lowest rate of 
similar land. 

1 therefore uphold the jiidgiiieiit of the lower court, and dismiss 
the appeal ivitli cobls. 

The 5tii Joey 1818. 

No. 74 of J848. 

Appeal from the decision of Mr, A, Almeida^ Additional Moonsiff 
of A r rah ^ dated Wth March 1848. 

llunkan Pande and Duarka Pandc, (Defendants,) Appellants, 

versus 

Nukchade Pande and Munoruth Pande, (Plaintiffs,) Respondents. 

Tins case is drawn up by the additional moonsiff' in the follow- 
ing welds : • • 

Claim, rupees 1.50. Arrears of revenue. 

Plaintiffs sue for the above sum, beim^ principal and interest of 
the revenue due from defendants agrce.‘ff)ly to the putwarr^^s wasil- 
bakee for the year 1248 F. S., at the rate of 3* rupees per beegali, 
for a cultivation of 44 beegalis of land held by them^n mouzali Bi- 
shenpoorBabungawa, [K^rguiinah Arrah. Hunkfir Pande, defendant, 
admits holding a cultivation of 19 beegalis. Iff cottahs, Odhocfrs of 
land, at the rate of J-8 per becfgah, and alleges having paid the 
revenue due from him to Shah Ullec Buksh, the plaintitPs co- 
parcener, for which he holds a farkuttee, dated the 7th Assar 
1248 F. S. • 

Dwarka Pande, defendant, denies cultivating. 
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JUDGMENT. 

I believe the plaintiffs^ claim to be correct for the following 
reasons : 

First. From the evidence of the pntwarry, and the other wit- 
nesses named by the plaintiffs^ some of whom were examined in 
this court, and others before the amecn in the mofiissil eiupiiry 
held by tliat officer, it is apparent that the defendants jointly 
cultivated 44 bcegahs of land in mouzah Bishenpoor Babungawa, 
pergunnah Arrah, (which, by the late measurement of tlie ameen, 
amounts to 45 beegahs, 6 cottahs, 8 dhoors, 16 dhoorlftes,) in the 
year 1248 F. S., at the rate of 3 rupees per beegah. 

Second. Hiirkan Pande, the defendant, has filed no proofs to 
establish his holding 19 bcegahs, 16 cottahs, 6 dhoors, paying at 
tlie rate of 1-8 per beegah. Nor is there any evidence to prove 
the paj’ineiit to Shah Ullee Buxsh, nor any to verify the farkiittee 
of the 7th Assar 1248. The putwarry^s papers, tendered by 
defendant, are likewise of no avail to him, for they are for the year 
1249 F. S., whereas this claim is for a previous year, viz. 1248 
F. S. A perusal of the decree of this court, dated tlie 1 2th 
December 1845, further shows that plaintiffs once obtained a sum- 
mary decree against defendants for the rent of 44 heegalis of land, 
at the rate of 3 rupees per beegah for the year 1219 F. S., which, 
upon being contested in this court by a regular action, was upheld. 
Plaintiffs liaving thus once acquired an award in their favor, at the 
rate of 3 rupees per beegah, ^the putwarry^s papers, which exhibit 
diminution of land and a modified rate, contrary to it, cannot be 
relied upon. 

Third. Although DwarkaPande, defendant, denies cultivating in 
conjunction with Hunkan Pande, yet the decree above noticed 
clearly shows that both united in cultivating the lands, and as 
they have not been able to establish a separation of interests 
since, their bare denial can be of no benefit to them. 

Fourth. Though the land in the cultivation of the defendants 
amounts to beegahs 45-6-8-16, by thc^’eccnt measurement of the 
amecn, yet as plaintiffs merely sue for the rent of 44 beegahs at 
the rate of 3 rupees per beegah, at which they appear to have rea- 
lized the* rent of the years 1243 and 1249F. S., from the decree al- 
ready alluded to, iVo’.iceive them entitled to the rent of only 44 
beegahs of land, at the rate of 3 rupees, whicli has been ascertained 
by tjie ameen to be the current rate. I the»*efore decree in favor of 
plaintiff’s the entire dlaim, together with costs of suit and interest 
upon the principal from the date df action to the day of decision, 
with further interest upon the aggregate of that sum and the 
legal expen CCS to the day of final recovery. 

Tlie appellants deny having cultivatedin partnership in the year 
1248 F, S. Hunkan Pande acknowledges a cultivation quite dis- 
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tinct from that for which arrears are demaiidef), and asserts that 
the decree of the inoonsiff of the 12th December 1(S45, was no 
proof in favor of the respondents in this case, as it had reference 
to other lands. 

Tlie judgment of the lower court is fully borne out by the evi- 
dence adduced by the plaintifts ; and not one particle of proof, 
either oral or documentary has been brought forward by the 
defendants to rebut the same. 

I therefore confirm the judgment of the additional moonsiff, and 
dismiss the .appeal with costs. 


TnE*6Tii July 1848. 

No. 7r> of IJ?48. 

Appeal from the decision of Mi\ A. Almeida^ Additional JSIoonsiff 
of Arrah^ dated \Wi March 1848. 

Maharaj Sing, (Plaintiff,) Appellant, 
versus 

Sumaun Opadheca and six others, (Defendants,) Respondents. 

The additional moonsiff draws up this case in the following 
words : 

‘‘ Claim, reversal of a sale. 

Plaintiff sues for the cancelment of the sale of a tenement of 
5 beegahs, 6 cottahs, 4 d boors held b}^ Joba Koormee, in niouzah 
Burogaon, pergunnah Arrah, valuing liis action at rupees 9, being 
the sum for which the jotc was sold. Plaintiff states that this sale, 
which took place in execution of the decree of Sumaun Opadheea 
and others, is illegal, because Joba Koormee, the alleged tenant of 
tlie holding, is in tirrears to him for the rent ; and that, having 
obtained a summary decree against the ryot, he had settled the 
land with Mr. G. Miller, of Goondee factory, before even the 
sale w'as held. Sumaun Opadheea and the other decree-holders, 
defendants, answer that Uie holding was Joba Koornice^s up to 
the day of sale, and that he settled it with Mr. Miller. 

Judgment. * 

I consider the plaintiff^s claim to be unfounded for the follow- 
ing reasons: ' 

First. There is nothing to show that plaintiff o1)jected to the 
sale before it took jdac^?, on the ground of the former tenant being 
in balances to him for the rent of his hdlding ; consequently 
under Construction No. HfX),*of the 11th July 1834, (which 
allows of the tenements of ryots being sold in execution of decrees 
against them, in the event of no objection being preferred by the 
proprietor of the soil), I conceive this sale, which was held after 
due promulgation of the usual procluination, and without any 
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objection bcincr offered by tlie plaintiff, in whose estate the kaslit 
is situated, to be perfectly legal and valid. This action, by which 
it is sought to obtain the reversal *of the sale after it has been 
summarily confirmed, upon the bare plea of balances of revenue 
said to be owing to plaintiff, is wholly untenable. 

Second. It is of no avail to plaintiff to urge that he has set- 
tled the holding in cpiestion with Mr. Miller, of Goondee factory, 
from the year 1254 F. S, If such an arrangement of tlie tene- 
ment held by Joba Koonnee has actually been concluded by 
plaintiff, with Mr. Miller, the auction purchaser and Mr. Miller 
will know best how to settle the affair among themselves ; but 
the sale itself cannot become invali(][ by that circumstance. 
ISeeing no reason to annul the sale, I dismiss the plaintiff’s action, 
with legal cxpcnces incurred by defendants chargeable to him, 
with interest to the date of the final payment.^’ 

The appellant pleads that the above holding being situated in 
his estate, was not salable without his consent under the HiMJth 
Construction ; that the former ryot was in arrears to him for the 
rent ; and that it was only because appellant was ignorant of the 
issue of the sale notification that he neglected to urge these ob- 
jections before the sale took place ; and that he had previously 
settled the same jote with Mr. Miller, which was another ob- 
stacle to the sale. 

Under Construction No. 800, the rights and interests of a 
jotedar may be sold in satisfaction of a decree given against him. 
Those of Joba Koonnee were sold, and there was jio informality in 
tlie sale that 1 can discover. Plaintifll’^s present claim, therefore, to 
get this sale annulled, cannot stand. 

1 accordingly uphold the judgment of the lower court, and dis- 
miss the appeal with costs. 


The Jth July 1848. 

No. 87 of 1848. 

Appedl from the decision of il/r. J. Almeida, Addilinnal Moons}ff’ 
of Arndi, dated \)1h JMarch 1848. 

Zoolfukar Aft}’, (Plaintiff’,) Appellant^, 

• versus 

Musst. Mithooah and six others, (Defendants,) Respondents. 

• # ^ 

The additional moonsiff dra^^s up this case in the following 
words : 

Claim, possession of some land. 

Plaintiff sues to obtain possession and to have his name entered 
in tlic rent roll as proprietor of 5 ()th out of 6-6th in one sliare 
of three shares of chuk Seerajoodeen, perguniiah Arrah, in virtue 
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of a deed of aide, executed in hia favor on tlie 13th November 
1832 A.'D., corresponding with the 25th Kartick 1250 F. S., 
by Musst. Mithooa and Bhoodhiin ; and tlie cancelment of a 
/Airpeshgee lease, alleged to be held by Bachnn Rae and Zoolfukar 
Ally ; as well as to recover rupees 51-10-7“9^ the mesne proceeds 
of the land from the year 1250 to 1253 F. 8. The land is valued 
at rupees 1 1-4-3, being tliree times the annual rental. 

Mosahib Ally (defendant) answers that moir/ah chiik Seeraj- 
oodeen is held b)^ tliree parties in three distinct shares, viz. one 
share by himself, another by Miisstn. Boodhiiu and Punnoojdi, and 
the third by Sheikh Khodabuksh, Kiirraiiiut Ally, and Ruhmut 
Ally. Tliat 15 beogahs, why:h composes two-thirds of the estate, was 
farmed to Bochun Rae and Zoolfukar Ally by the share-holders 
thereof, agreeably to a deed dated thc!52d Sawim 1240 F. S. That 
upon the share of Kurramut Ally find Khodabuksh being brought 
to sale in satisfaction of a decree, defendant pureliased it, and, 
having restored the zurpeshgee and a debt of rupees 25 to 
Boehiin Rae and Zoolfukar Ally, obtained possession ; and that 
there can he no obstacle to plaintiff’s obtaining jiossessioii upon 
his clearing his ([uota of the above incumbrances. 

Bunjun Rae and the heirs of Zoolfukar Ally confirm the state- 
ment of Mosahib Ally? whils Mnsstn. Mithooa and Boodlinn side 
with the plaintiff, 

June ME XT. 

I consider the plaintiff^s claim to be incorrect for the following 
reasons : 

First. Although Mnsstn, Mithooa and Boodhun acknowledge 
having sold to plaintiff 5-(>lhs out of (i-Oths of one share in three 
shares of chuk !Seerajoodecn, perguimah Arrah; but there is nothing 
to prove that Musst. Mithooa, one of the sellers, ever held any 
interest in, or that Musst. Boodun was proprietress of the proper- 
ty to the extent she has sold ; consequently plaintiff cannot be 
put in possession of so much of the estate as he seeks to recover. 

Second. From the perusal of an umuldustuk signed bj; the 
superin lendent of settlements dated the 22d April 1840, it appears 
that chuk Seerajoodecii has been permanently settled in tliree 
shares, viz. one sliare Avith Mosahib Alfy, the. defendant, another 
with Kurramut* Ally, Khodabuksh, and Ruhmut AJIy, and the 
third with Musstn. Boodhun and Punnooali. In this case, and as 
no other proof has been tendered, Musst. Boodhun, one of .the 
sellers, can only be held to be a half sharehofder in a third of the 
estate ; and to tliis extent alone, the purchase of the plaintiff can 
be upheld. 

Third. From the deed dated the l/th August 1839, which has 
been fully verified by the Evidence of the subscribing witnesses, it 
is clear that Kurramut Ally, Khodabuksh, Ruhmut Ally, Musst. 
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Boudhun^ and Musst. Punnooah, having borrowed the siiin of 
rupees 100 from Bun juii Kaeaiid Zoolfukar Ally^-let to them 15 
beegahs, being the total amount of land belonging to their joint 
shares in chuk Seerajoodeen. Althoiigli this deed does not bear 
the seal of the cazee and has not been registered, yet the iibsence 
of such recognition of an instrument is not enough to invalidate 
it. Moreover, the present deed appears to have been filed in the 
courts of justice on two occasions, before ever plaintiff became a 
purchaser, to wit, in this court on the l/th December 1842, and 
in the collectorate on the 3d April 1843. This zurpeshgee was 
also notified at the time the rights and interests of Kiirramiit Ally 
and Khodabnksh were sold in execution of a decree ; and Bunjim 
Kae and the heirs of Zoolfckar Ally likewise assert that Mosaliib 
Ally assumed possession of his auction purchase, after having 
made good the advance owing to them. Under these circumstances, 
until plaintiff’ is prepared to refund his quota of the zurpeshgee, lie 
cannot be put in possession of Musst. Boodhun’s sliare of the 
estate, but as plaintiff’ prays for the annulment of the zurpeshgee 
lease, a transaction which has been most satisfactorily proved, and 
makes no offer to liquidate the amount previously to becoming 
possessed of the property, his suit is inadmissible, and is therefore 
dismissed with all law charges incurred by defendants chargeable 
to plaintiff^ with interest to the date of final payment.^^ 

In appeal, it is repeated that Musst. Mithooa actually owned 
that portion of the estate which siie sold to the appellant under a 
duly registered deed; that the right she Jicquired in it by inherit- 
ance was not destroyed by her exclusion from the permanent 
settlement ; and that the zurpeshgee bond produced by the 
respondents is an invalid document, in consequence of its never 
having been attested by the local cazee nor registered. 

I entirely agree with the additional moonsilf in the view which 
he has taken of this case ; and no grounds whatever have been 
adduced by the appellant to impugn the correctness of the decision, 
which is hereby affirmed, and the appeal dismissed with costs. 


Tub 8tit July 1848. 

No. 58 of 1848. 

Appeal from the decision of Mr, A, Almeida, Additional Moonsiff 
of Axr ah, dated Sth FebriCtiry 1848. 

Sheik Ameeroodecn Mahomed, (Plaintiff,) Appellant, 
versus 

Meer Khadim Ally and seven others, (Defendants,) Respondents. 

The additional moonsiff draws up this case in the following 
words : 
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Claim, demolition of a wall, &c. 

Plaintiff sues for the demolition of a wall measuring thirty-two 
cubits north and south, and twenty-seven cubits east and west, 
and of a chabootra twenty-three cubits north and south, one and 
a half cubit in breadth, and one in height, as well as for the removal 
of a wall partly kutcha and partly pucka, together with the chupper 
on it, being nine cubits in length, one and a half cubit in breadth, 
and one and half in height, and of a portion of a wall with its 
chupper, &c., being eighteen cubits in length, one and a half cubit 
in breadth, and five cubits in height, and a pucka chabootra nine 
cubits in length, four in breadth, and one in height, as also for 
the closure of two doors,, the one to tlie east having a wooden 
frame, and that to the north being wi^Jiout any, likewise for the 
stoppage of a drain running east. Plaintiff states that all these 
are recent additions and preparations, which tend greatly to incon- 
venience him in his progress to and from his own house. 

Khadim Ally, one of the defendants, answers that what plaintiff 
alleges to have been newly made are old works, of which the wall 
was only built anew upon its former site, after the parties had 
come to an explanation about it, and from no portion of the 
defendant’s buildings does any inconvenience arise to plaintiff. 

The other defendants deny having any connection with this 
action, further than that the parties came to an understanding 
about the erection of the wall alluded to, by Khadim Ally, defend- 
ant, through their intervention ; and that they have been prose- 
cuted only wi^h the view to prevent this fact from being brought 
to light by their evidence. 

Judgment. 

I hold the plaintiff’s claim to b^injust for the following reasons : 

First. Independant of the *sliinony of the defendant’s wit- 
nesses, and the report of the peshkar of this court, who was 
depiTied for a local enquiry, it is evident from the deposition given 
by plaintiff himself, on the 23d May 1840, copy of which has 
been filed by defendants, tljat the doors attached to the northern 
and eastern walls of Musst. Rujjeah’s house, have stood there 
of old, and so has the drain which runs ninder the eastern door. 
Thus these doors not being late preparations, cannot be closed at 
the plaintiff’s .solicitation. It was alleged * by plaintiff when 
pleading this case in person just now, that one of theMoors alluded 
to in his deposition, stood in a wall to the south, and opened into 
Musst Rujjeah’s compound ; and an exit from the house throTigh 
it, could only be made by passing through an opening in the east- 
ern wall, and then coming out at another old standing door to 
the north. This can hardly be credited, for if such were the posi- 
tion of the door, mentionod in the plaintiff’s deposition, it would 
have been termed southern, for opening to the south, and not 
northern. 
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Second. The postah to the east of defendants’ house, which 
plaintiff designates a newly made chabootra, is also proved by the 
evidence of the plaintiff’s own witnesses to have subsisted since 
the ownership of the former proprietors, and appears, on a per- 
sonal inspection of the spot by me, to be productive of no incon- 
venience whatever to the plaintiff. For in the first place I ob- 
serve that there is no door opening from the plaintiff’s purchased 
house in the lane; and secondly, the lane is wider betwixt the houses 
of the parties, than it is where no dispute exists. For instance 
the M^idth of the lane from the bottom of defendants’ postah to the 
extremity of the wall of the plaintiff’s purchased liouse, is four cubits 
ten tuswoos ; whereas a little lower down^to the south, from the cho- 
bootra of the houses of Musst. Eddoo and Bolakce Hajjam, to the 
wall of the houses to the east, the breadth of the same interve- 
nient lane is only three cubits ten tuswoos. 

Third. Although Muzhur Ally and Chuttoo, two of the plain- 
tift‘’s witnesses, depose to the wall to the east and west and north 
and south having been removed from its old site, as stated by 
plaintiff, yet the testimony of merely two witnesses is not enough, 
in my estimation, to warrant its demolition. For from the depo- 
sitions of all the witnesses adduced by defendants, as well as from 
the report of the peshkar, and especially from the evidence of 
Warris Ahmud, who is the plaintiff’s son-in-law, it is apparent 
that the wall in question was raised afresh after the parties had 
come to an explanation. The chopper, placed over the wall, has 
been evidently put there for its preservation, and '‘is certainly a 
very necessary appendage to a wall. Having personally viewed 
these, I do not perceive that plaintiff can reasonably complain of 
any inconvenience; nor do I see how;^they can be any hindrance 
to a horseman passing through tl* lane, even admitting, as depos(;d 
by plaintiff’s witnesses, that the only preservatives the wall for- 
merly had, were the leaves of tar trees and some straw, thflligh 
this must, no doubt, be attributed to the poverty of the former 
proprietor of the house, yet it can form no obstacle to a tiled 
chopper being placed on the wall by defendants, who, after having 
purchased the lioiise, immediately proceeded to repair the wall. 

Fourth. The chabootra,to the north, which the plaintiff alleges 
to be a new additioif, is proved by the evidence of the defendants’ 
witnesses and the report of the peshkar to have been a verandah, 
which now stands in its old site as a chabootra, the roof having 
beeft since destroyed. Although Muzhur *Ally and Chuttoo, two 
of Hie plaintiff’s witnesses, Warrfe Ahmud, one of the defendants^ 
witnesses, (but as noticed elsewhere, the plaintiff’s son-in-law,) and 
Mahomed Hossein, who was examined by the peshkar, depose that 
the chabootra has exceeded its former bounds by one and a quarter 
cubit ; yet such evidence is not sufficient, in my opinion, to esta- 
blish the encroachment ; for they are unable to define its original 
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length and breadth, and must necessarily be disbelieved if they 
assert that the chabootra has exceeded its former limits. This spot 
too having undergone my personal inspection, I find that the 
door of the plaintifi'’s hereditary house, where he does not reside, 
is N. W. of the chabootra, to the north of the defendants’ dwell- 
ing, and at some distance ; the chabootra of Ilyder Buksh lying 
between that of defendants and the door of tlie plaintiff’s house. 
The plaintiff’s road from his house passes from the north-west 
to the south-east corner, taking two turns, and passing by Hyder 
Buksh’s chabootra. Thus plaintiff can feel no inconvenience from 
the defendants’ chabootra, nor has Hyder Buksh, whose chabootra 
adjoins that of tlie defendants’, offered any objections. Upon 
the whole, I conceive the plaintiff’s aj^ion to be groundless, and 
dismiss it witli all legal expeiices incurred by defendants charge- 
able to him, with interest to the date of final payment.” 

The appellant urges that the additions made by the respon- 
dents to their house, have all been lately effected ; that the 
encroachments on the road have made it now so narrow as to ren- 
der the passage to his house, on occasions of rejoicings and 
mournings, quite inconvenient, as might have been seen by the 
additional moonsiff, who personally visited tl^spot. 

The decision of the lower court has been drawn up with such 
extreme carefulness that I can find no grounds for interference 
whatever. 

I accordingly affirm the judgment of the additional moonsiff, 
and dismiss the appeal with costs* 


The IItii July 1848. 

No 89 of 1848. 

Appeal ftom the decision of Mr. A. Almeida^ Additional Moonsiff 
of Arrahy dosted the Vdth March 1848. 

Syed Ghalib Ally, Syed Ameer Ally, ahd Musst. Wahedoon, 
[Plaintiffs,) Appellants, • , 

versv,s 

Choonee Lall, (Defendant,) Kes^pondent* 

The additional moonsiff draws up this case in the following 
words: 

Claim, rupees 11-8. ^Arrears of rent. 

Plain tift's sue for the above sum, being the revenue due from 
defendant agreeably to the putwarry’s wasilbakee, for the year 
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1252 F. S .5 at the rate of 3-10 per beegah^ for a tenement of 3 bee- 
gahs 10 cottahs of land purchased by him^ and for an orchard, 
occupying 3 beegahs 16 cottahs of land, from the year 1252 to 
1254 F. S., at the rate of 2-12, situate in mouzah Pout Pinjreawun 
and Pont Saloo, talooka Bussuntpoor, pergunnah Arrah, where 
plaintiffs hold an interest of 2f annas. 

Defendant answers that he bought a holding of 3-10, pertain- 
ing to Baja Roy, at an auction sale in the year 1252 F. S., and 
forthwith sold the same to Surrun Bahadoor Roy, who is answer- 
able for the rents, and from whom, in fact, the other maliks have 
realized it ; that the orchard is held by defendant at the rate of 
1 per beegah, agreeably to a pottah granted to his father by all 
the maliks on the 25th Kartick 1245 F. or 5th November 1840, 
at which rate he has always* paid, and is even now ready to pay, 
the rent to plaintiffs. 

Judgment. 

1 hold the plaintiffs^ suit for the rent of the land for the year 
1252 F. S., and of the orchard, at a higher rate than 1 per bee- 
gah, to be unfounded, for the following reasons : 

First. From the evidence of the witnesses named by defen- 
dant, it is apparent %at he purchased the tenants^ right held by 
Baja Roy in the above tenement, in the month of Phagoon 1252 
F. S., and therefore cannot be liable for the rent of that year; 
since the month of Phagoon is much posterior to the season of 
cultivation. Plaintiffs have every right to demand the rent of 
that year from the individual that may have cultivated and reaped 
a crop from the land. 

Second. Defendants father having obtained a pottah from all 
the maliks of talooka Bussuntpore, pergunnah Arrah, at the rate of 
1 per beegah, for 3 beegahs 16 cottahs of land, he cannot be fairly 
subjected to any higher rate of rent, for the pottah in question 
has not been set aside by any court, nor did the plaintiffs, upon 
becoming purchasers of 2J annas of Pout Pinjreawun and Pout 
Saloo jssue the notice prescribed by Sections 9 and 10, Regula- 
tion V. of 1812, in order to fix the junima of their tenants. The 
e^^istence of the pottah, ‘which is dated the 25th Kartick 1248 
F. S., previous to the .purchase of the plaintiffs, which took place 
in the year 12^9 F. S., is also manifest from the* testimony of 
the witnesses produced by the defendant in this court, and those 
exan;ined on his behalf before Bishen Sahac, the ameen ; as well 
as the correspondence of the jumma mentioned in the pottah, 
with that found in the papers filed by the putwarry for the year 
1251 F. S., and borne on the receipt and acquittances produced 
by the defendant. Hunsraj Dass putwarry, one of the plaintiffs’ 
witnesses, also deposes that the rate* formerly fixed on the 
defendant’s orchard was 1 per beegah ; but that he raised it at the 
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instance of tli6 plaintiffs^ when drawing up the wasilbakce. I 
therefore decree in favor of plaintiffs the sum of rupees 1-15, 
being their portion of the rent of 3 beegahs, 16 cottahs of orchard 
land at the rate of 1 per beegah, together with costs of suit in 
proportion, and interest to the date of final. 

The expcnce incurred in the deputation of the two ameens, who 
have been employed in this case, is to be borne by the plaintiffs, 
because they failed in establishing the points upon wliicli the 
enquiries were ordered.” 

In appeal, it is urged that respondent having purchased the 
jote in Phagoon 1252, was liable for rent from that month to Jeit 
of the same year ; that tl\e pottah put in by respondent for the 
orchard land, is untrustworthy; thatjthere was no necessity for 
the issue of a notice under Regulation V. of 1812, as the rate at 
which appellants sought to recover the rent, was the same at which 
respondents predecessor had paid ; and that the receipts, acejuit- 
tances, and putwarry^s papers for 1251 F. S., filed by the res- 
pondent, arc all undeserving of credit. 

The appellants can scarcely expect anything more than they have 
got, after the meagre evidence adduced by them, which positively 
proves nothing. 

1 therefore affirm the judgment of the lower court, and dismiss 
the appeal with costs. 


The 12th July 1848. 

No. Ill of 1848. 

Appeal from the decision of Mr, A, Almeida^ Additional Moonsiff 
of Arrah^ dated 30/7^ March 1848. 

PertaubSing, Bekurmajeet Sing, and Khurrugjeet Sing, 
(Plaintiffs,) Appellants, 

versus 

Nursing Narain, (Defendants,) Respondents. 

The additional moonsiff draws up this case in the following 
words : • • 

Claim, reversal of an order jinder Act I V. of 1840. 

Plaintiffs sue for the cancelment of an order issued by the ma- 
gistrate under Act IV. of 1840, on the 7th July 1847, directing the 
demolition of a portion of their wall, and the removal of a three 
corned tiled roof, which stood thereon. Plaintiffs state that their 
wall has always been higher than that of defendant ; and that the 
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water from the eaves of their roof has hitherto dropped to the 
west, on the tiled roof of defendant's house. 

Defendant answers that his wall and that of plaintiffs have 
always been of equal height ; that the plaintiffs never had a trian- 
gular roof ; but one that fell sloping on both sides, and that the 
water from the eaves of plaintiffs’ house never dropped to the west 
on his chopper, but on the north and south. 

Judgment. 

I consider that portion of the plaintiffs’ claim, which seeks .to 
have their wall continued higher than that of defendant to be just ; 
but that much of it, by which it is sought to keep a triangular 
roof, and to drop the water in the defenclants’ house to the west, 
to be unjust for the following reasons : 

First, From the evidence of the witnesses hoard in this court, 
as well as before the ameen and peshkar, who severally conducted 
local enquiries, it is apparent that the wall of plaintiffs’ house has 
always been much higher than that of defendant ; but upon the 
plaintiffs’ having raised it a little higher by placing some fresh mud 
upon it, the magistrate, at the instance of the defendant, ordered 
it to be broken down. Whereas plaintiffs’ wall has always been 
higher than defendants, I do not sec how they can fairly be pre- 
vented from continuing it higher. I therefore conceive so much 
of the magistrate’s order as directs its demolition, to be incorrect. 

Second. From the reports of the ameen, the peshkar, and the 
riazir of this court, it is obvious that the plaintiffs have always 
had a roof standing on two sides, and not a triangular one, before 
the present dispute arose. Plamtiffs were not justified, thereforl| 
in exchanging their former roof for a triangular one, nor even in 
dropping the water from the eaves of their house upon the defen- 
dant’s habitation to the west. That portion of the order of the 
magistrate, which disallows this, is certainly just, I therefore 
decree in favor of plaintiffs, and amend the order of the magistrate 
so far that the plaintiffs be at liberty to keep their wall up to the 
height to which they had raised it ; but 'that, in pursuance of the 
same order, they remoye their triangular roof, and cease from 
dropping the water from thp eaves of their house on the defendant’s 
house, to the west.« Defendant will bear his own costs, and defray 
half of those incurred by plaintiffs, with interest to the date 
of final payment.” 

The plaintiffs (appellants) appeal agaifist the orders for the 
removal of a triangular roof from ^ portion of their house, and for 
the continuance of the right to drop the water on the chopper of 
the respondent, a privilege for which they plead prescription. 

The judgment of the lower court is in accordance with the evi- 
dence adduced, and, seeing no reason to dissent therefrom, I up- 
hold the same, and dismiss the appeal with costs. 
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The 12th July 1848. 

No. 109 of 1848. 

Appeal from the decision of Mr. A. - Almeida^ Additional Moonsiff 
of Arrah^ dated dOth March 1848. 

Nursing Narain, himself and guardian of Joysing Narain, sons of 
Soomrun Sing, (Defendant,) Appellant, 
versus 

Pertab Sing, KKurrugjeet Sing, and Beekurinajeet Sing, 
(Plaintiffs,) Respondents. 

This appeal, and that instituted under No. 1 11 , are both from 
the same decision of the additional moonsiff, dated the 30lh March 
1848. ... * 

The defendant, appellant, is dissatisfied that the wall of the res- 
pondent should be allowed to overtop his, stating that both have 
always been of the same height. ; and that their present unequal 
position is calculated to inconvenience him in no slight degree. 

The judgment of the lower court is in accordance with the evi- 
dence adduced, and, seeing no reason to dissent therefrom, I affirm 
the same, and dismiss the appeal with costs. 

The 13th July 1848. 

No. 118 of 1848. 

Appeal from the decision of Mr. A. Almeida^ Additional Moonsiff 
of Arrahy dated Slh April 1848. 

Sheikh Muneeroodecn Mahomed, (Plaintiff,) Appellant, 

versus 

^ Meer Imdad Ally, (Defendant,) Respondent. 

The additional moonsiff* draws up this case in the following 
words : 

Claim, possession of a small patch of land, &c. 

Plaintiff sues for possession of a pfece of^ land 27i cubits in 
length, from eifet to west, and I ^ cubits in breadth from north to 
south, as well as for tlie demolition of a wall and a chabootra, 
also for the closure of three doors in a line, another great ^oor 
being the entrance to the house, and two \findows, valuing his 
suit at rs. 15. * 

Syud Imdad Ally, defendant, answers that the value of the causes 
of litigation is rs. 200, and that the door, &c. prepared by him, are 
all within their former limits. 

The other defendants plead irresponsibility. 
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Judgment. 

I hold the plaintiff^s action to be inadmissible^ for by the 
evidence of the individuals examined by the nazir in the course 
of the local enquiry conducted by him, as well as by his own 
statement taken to-day, the subjects of litigation clearly appear to 
be worth rs. 100. Plaintiff has produced no proofs to establish the 
accuracy of his valuation at rs. 15, on the contrary, upon Imdad Ally,, 
the defendant, having objected to it in answer, he persisted in it 
in his reply. Whereas the valuation of articles worth rs. 100, at 
merely 15, and the institution of the plaint on one rupee’s stamp 
paper, when a paper of 8 rs. value was required, is opposed to 
Regulation X. of 1829, I nonsuit this case, with all legal 
expellees incurred by the defendants, charged to plaintiff, with 
interest tQ the day of final liquidation.’^ 

The appellant affirms that the small parcel of land, &c., for 
which he sued, could well be covered by rupees 15, the amount at 
which his action was laid ; consequently that his case was not 
liable to nonsuit, on the score of insufficient valuation. 

From tlie enquiries held by the lower court it appears that the 
value of this suit has been underrated in the proportion of more 
than 10 per cent, consequently the order of nonsuit was 
perfectly correct. I therefore uphold the decision of the additional 
moonsiif, and dismiss the appeal with costs. 

The 14th July 1848. 

No. 126 of 1848. 

Appeal from the decision of Mr. A. Almeida^ Additional Moonsiff 
of Arrah^ dated 22d April 1848. 

Nack Roy and Gokool Roy, (Defendants,) Appellants, 
versus 

Belatee Pathuk, (Plaintiff,) Respondent. 

The additional moonsiff draws up this case in the following 
words : , 

. Claim, rupees 56-11^. ^ Bond debt. 

Plaintiff sues for. the above sum, being principal and interest of 
a debt due iigreeably to a bond, dated the 5th J^eit 1253 F. S., 
or 16th May 1846. 

Defendants deny t^c debt and the bond, hnd allege that plaintiff 
has prosecuted them merely from p. grudge that he owes them. 

Judgment. 

I conceive the plaintiff’s claim to be satisfactorily proved ; for, 
from the evidence of the witnesses produced by him, it is establish- 
ed beyond a doubt that defendants, having borrowed the sum of 
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rupees 49 frout plaintiff, executed a bond in his favor for that 
amount on the 5th Jeit 1253 F. S. The bare denial with which 
this action is met by the defendants, can be of no avail to them, in 
the absence of proofs. I therefore decree in favor of plaintiff the 
entire claim, together with costs of suit, and interest upon the 
principal from the date of action to the day of decision, with 
further interest upon the aggregate of that sum and the legal 
expences to the date of full recovery 

Defendants (appellants) positively deny the bond, and impute 
malicious motives to the respondent, in having originated it solely 
with a view to harass the appellants. 

The bond is fully proved ; and 1 do not see how the lower court 
could give any otlier judgment thai^ a decree, which is hereby 
confirmed, and the appeal dismissed vvith costs. 

The 15tii July 1848. 

No. 128 of 1848. 

Appeal from the decision of Mr. A. Almeida^ Additional Moonsiff 
of Arrahy dated 20th April 1848. 

Mungur, (one of the Defendants,) Appellant, 
versus 

Dianut Ally, (Plaintiff.) Respondent. 

The additional moonsiff draws up this case in the following 
words : 

Claim, rupees 298-10-8. Bond debt. 

Plaintiff sues for the above sum, agreeably to a bond executed 
in his favor, by Chaiind, Mungur, and Geaiiee, on the 2Sth 
August 1831, the former of whom, having since demised, has 
been succeeded by the two latter. 

Mungur defendant denies having borrowed any money, and 
asserts that, not having inherited the estate of Chaund, he cannot 
be responsible for his debts^ 

Geaiice has made no answer. * 

Judgment. * 

I consider the plaintiff^s claim to 6e prowd against Mungur, 
for the following reasons : t . 

First. — The evidence of the plaintiff^s witnesses clearly shows 
that Chaund and Mungftr, having borrowed tlje sum of rupee8*275 
from plaintiff on the 28th Augi^t 1831, executed a bond in his 
favor on the same date, Geanee oeing a minor at tlic time. 

Second. — Although Mungur disclaims the debt, yet the au 
thenticity of the bond having been fully established, and himself 
being a debtor as well as an heir of Chaund the joint debtor, he 
ciinnot escape liability for the action. 
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Thii'd . — GeaneCj one of the defendants^ appears from the testi- 
mony of the plaintiff^s witnesses, to have been a sucking cliild 
at the time the bond was executed ; and a period of only sixteen 
years having since elapsed, he is yet a minor by Section 2, 
Regulation XXVI. of 1793, and consequently cannot be. legally 
answerable for the debt. 

Fourths — The law of limitations does not affect this case, for 
the debt was engaged to be refunded in the year 1243 F. S., from 
which time to the 5th Pludgoon 1254 F. S., when the suit was 
in:>tituted, twelve years had not elapsed. 

Fifth , — Neither can the validity of the present bond be vitiated 
from the circumstance of a minor bejng a party to it, suffice it 
that he be exonerated from l^abilit}'. 

Sixth , — There is no contradiction between the deposition of the 
plaintiff’s witnesses and the wording of the bond, as argued by 
the defendants^ counsel, who plead that, Avhile the witnesses 
depose that the money was borrowed by defendants to pay their 
otlier creditr)rs, tlie bond recites that tlic money was merely 
borrowed. That the defendants contracted a loan cannot be 
doubled ; but wliethcr it was to re-pay their other debts, or 
intended for other purposes, they are either way the pUtintilf’s 
debtors. 

Sererdh , — I can attach no credit to the evidence of thi^ defen- 
dants^ witnesses, relative to Mungur’s liaving built the house in 
which he resided some ten years ago, for the defendant himself 
asserts being now only twenty-three j^ears old ; and as he must 
have been a minor ten years back, it is unlikely that the idea 
of building a house could have occurred to him during his 
minority. 

Under these circumstances, exonerating Geanee, the defendant, 
from liabilit)’^, 1 decree the entire claim, together with costs of 
suit, and interest upon the principal from the date of action to 
the day of decision, with further interest upon the aggregate of 
that sum and the legal expences to the day of final recoveiy, in 
favoi*of plaintiff*, against Muiigur, one of the defendants alone.” 

Appellant pleads tliat, being a minor at the time when the 
bond is alleged to have been executed, it is improbable that he 
could have been 'party to it ; and that tlie prescribed period of 
twelve yeare* must be reckoned from the date of the bond, and 
not from the time the debt became due, as assumed by the 
moefnsiff. » 

Tins latter position is quite untenable, and the 4th clause of 
the moonsiff^s judgment which disposes of it, is perfectly correct. 

The evidence adduced on both sides relative to the age of Mun- 
gur, at the time the deed was written* is very conflicting i but 
on the whole, I put more faith in that which shows him to have 
attained his majority before the year 1831. 
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The bewusteli of the divisional pundit also clearly shows that 
a son (Miin^iir) must pay the debts of his father (Chaund,) whe- 
tlier there be assets or not. I therefore uphold the judgment of 
the lower courts and dismiss the appeal with costs. 


Tue 17tii July 1848. 

No. 129 of 1848. 

Appeal from the decision of Mr. A. Almeida., Additional Moons] ff 
of Ar rally dated 22d April 1848. 

Syed Ghalib Ally, Sy-ed •Ameer Ally, and Musst. Ohccdoon, 
( IMaintih's,) AppeWants, • 

versus 

Shco Gholam and Busty, (Defendants,) Respondents. 

The additional moonsift* draws up this case in the following 
words : 

Claim, rupees 9-/2 • Arrears of rent. 

Plaintiffs sue for the a])ove sum, being the revenue due agreeably 
to the putwarry^s wasilhakee from the year 1202 to 1254 F. S., 
for a cultivation of 4 heegahs, 19 cottahs held by defendants, in 
mou/ah Pout Piiigrcawan and P(»ut Saloo, taiooka Bussuntpoor, 
pergunnah Arrah, of which plaintiffs are shareholders to the extent 
of 2i; annas. 

Jinwur Lall, defendant, denies having cultivated the above par- 
cel of land, alleging that Mohect Roy and the relict of Bishenatli 
Gwalla cultivated it in the year 1252 F. S., Mohect Roy, Musst. 
Bootto, and the other maliks, in 1253 F. S., and Jug Sahawun 
Roy. in 1254 F. S. 

Judgment. 

In my opinion the plaintiff has failed to prove his claim. For 
it is not aiTparent from the evidence of any document filed by the 
plaintiff*, nor from the deposition of any of his witnesses, that 
defendants ever cidtivated the land for the rent of Avhich they 
are prosecuted. On the contrary, from “the local investigation 
conducted by the ameen, against which There is no objection from 
any party, it is evident that Moheet Roy and the widow of Bishenatli 
cultivated it in the year 1252 F. S., Moheet Ro)", Mus^t. Bootto, 
and the other maliks, in J 253 F. S., and Jug Sahawun Roy alone 
in 1254 F. S. Tims defendants cannot be held responsible forfhe 
revenue of lands wiiicli it is not proved that they ever cultivated. 

I therefore dismiss this case, with all legal expences incurred by 
defendants chargeable to plaintiffs, with interest to the date of 
final payment.^^ • 

In appeal, it is insisted that the respondents, whose names are 
recorded in the putwarry’s papers, are the actual cultivators, and 
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not the individuak named as such by the moonsiff in his decree, 
from whom the appellants never realized any amount of revenue. 

The judgment of the lower court is in entire accordance with 
the facts adduced. I have nothing left me therefore but to con- 
firm the same, and dismiss the appeal with costs. 

The 18th July 1848. 

No. 135 of 1848. 

Appeal from the decision of Mr. A. Almeida^ Additional Moonsiff 
of Ar rally dated 27th April 1848. 

Muddut Ally, (Plaintiff,) Appellant, 

* vers^is 

Muzhur Ally and Abid Ally, (Defendants,) Respondents. 

The additional moonsiff draws up this case in the following 
w^ords : 

Claim, rupees 46-6, value of bricks. 

Plaintiff sues for the above sum, agreealdy to a daily account, 
being the balance (principal with interest) of the value of 69,800 
bricks, purcliased by defendants at the rate of 1 rupee per thou- 
sand, after deducting rupees 34 recovered from them. 

Muzhur Ally, defendant, denies having purchased any bricks. 
Abid Ally defendant acknowledges having bought 29,800 good 
bricks at the rate of 1 rupee per thousand, and 10,(X)() of an in- 
ferior quality, at 12 annas per thousand, for the purpose of building 
the house of his uncle, Uzhur Ally, the value whereof, being 
rupees 37-5, he paid plaintiff, after having deducted rupee 1-5, 
as custom, and denies being in debt to plaintiff. 

Judgment. 

In my opinion the plaintiff’ has failed to prove his claim for the 
following reasons ; 

Fii*st. Although the plaintiff^ witnesses depose that the defen- 
dants bought 69,800 bricks, which were supplied at five or six 
different times, yet they are ignorant of the quantity of bricks 
taken each time, and no account having been made of the total 
number of bricks sold, their evidence cannot be relied upon. 
Abid Ally, 'the defendant, admits having bought 39,000 bricks, 
and it is probable that the plaintiff^ witnesses were present at 
the'^purchase of these and allude to them iii their depositions. 

Second* The account filed by plaintiff cannot be depended 
upon, for it does not bear the signature of even one of the two 
defendants ; nor upon a close examination of the letters, does it 
seem to have been written on various* dates, as deposed by the 
plaintift’^s witnesses, but bears every appearance of having been 
all inscribed on one date. 
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Third, The testimony of the witnesses of Abid Ally clearly 
demonstrates that he bought 39,800 bricks to build the house of 
his uncle, Uzhiir Ally, and paid the value rupees 36, after de- 
ducting rupee 1-5 annas as custom. Thus the claim of the plain- 
tiff is entirely unfounded. I therefore dismiss it, charging him 
with all the expences incurred by defendants, with interest up to 
the date of final payment.” 

The appellant alleges that, having proved his case by oral testi- 
mony, the mere absence of respondents’ signature to the account 
filed was not a legitimate ground for the dismissal of his claim. 

The evidence adduced by the plaintiff is, in my opinion, evidently 
tutored and untriistwortlyr. The account filed by him, in support 
of his claim, is unquestionably written on the same date, and 
tlierefore manufactured for the occasion, and not a particle of 
proof has been put in to verify the writing. 

The additional moonsiff therefore was quite right in dismissing 
the case, which judgment I accordingly alfirm, and reject the 
appeal with costs. 

The 19tii July 1848. 

No. 137 of 1848. 

Appeal from the decision of Mr. A. Almeida^ Additional Moonsiff 
of Arrah^ dated 2{)lh April 1818. 

Puttee Gwalla, (Defendant,) Appellaijt, 
versus 

Gungabishoon and seven others, (Plaintiffs,) Respondents. 

The additional moonsift’ draws up this case in the following 
words : 

‘‘ Claim, rupees 46-8. Arrears of rent. 

Plaintiffs sue for the above sum, being balance of revenue due 
from defendant for the year 1253 F. S., agreeably to the putwarry’s 
wasilbakee, for a cultivation of 39 beegahs 13^ cottahs held by 
him at tbe rates of rupees 2, 1-8, 1, and 4 per beegah, in mouzah 
Ranipoor Ghogun, pergunnah Burrahgowa, of which plaintiffs are 
proprietors of 12 annas, 12^ daums, — the rent demanded being 
proportionate to their interest in the esfate. 

Defendant acknowledges holding tlie tenement, and alleges that 
ill excess of his long standing cultivation, he tool^ 5 beegahs, 1 1 
cottahs of an alluvial formation, upon a bhowlce tenure up to 1253 
F. S., which the plaintiffs have stated to be 1 1 beegahs, 9J cqttahs, 
bearing a rate of 4, and that he has paid the' revenue in full. 

Judgment. 

I consider the plaintiffs to have proved their claim for a 
modified sum for the following reasons. 

First. The evidence of the plaintiffs’ witnesses fully establishes 
that the wasilbakee, upon which this chum is based, was drawn 
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up in tlie presence of the defendants^ and a balance of rupees 
40-]3-7i was struck against him for the year 1253 F. S, 

Second. The local investigation, conducted by the ameen, 
indicates that, exclusive of other lands, defendant cultivated in 
1253 F, S., 8 bcegahs, 1 1 cottahs, 6 dhoors of land, acquired by 
alluvion. Although Jewlall, the defendant's father, executed a 
kubooleut for the same parcel at 11 beegahs, yet I hold the 
defendant only liable for the rent of the area found by measure- 
ment. ^ Neither can 3 beegahs, 6 cottahs, 16 dhoors, claimed by 
the objectors, be deducted from it ; for the ameen reports the 
whole of the measured laud to have been in the occupation of tlie 
defendant in the year 1253 F. S., who mjist be responsible for the 
revenue of that year. 

Third. If tlie objectors arc actually cultivators of the land 
claimed by them, they arc at liberty to keep possession of it. 
The plaintiffs, however, are entitled to the revenue demanded by 
them, being rupees 29-3, principal, and rupees 3-8, interest, total 
rupees 32-1 I for 1 1 beegahs 9^ of alluvial land, minus 2 beegahs 
18 cottahs found deficient by mcjisuremcnt. Upon these consi- 
derations I decree in favor of plaintiffs the sum of rupees 32-11, 
together with costs of suit, and interest upon the principal from 
the date of action to the day of decision, with further interest 
upon the aggregate of that sum and the legal expences to the 
day of final recovery 

The appellant denies ever having assented to the wasilbakee, 
affirming that the kubooleut for the alluvial land was tendered by 
his hither ; that he cultivated only 5 beegahs 1 1 biswas of it, 
which hy the ameen^s measurement turned out beegahs 8-11-6, 
upon a portion of the holding of a neighbouring ryot having been 
included as his ; and that he held the land under a bhowlee tenure, 
and not at 4 rupees per bcegah, at which rate the moonsiff has 
passed the decree. 

The kubooleut, the oral testimony, and the local investigation, all 
bear evidence to the correctness of the judgment of ilie lower 
court, which is hereby affirmed, and the appeal dismissed with costs. 

The 2()tii July 1848. 

No. 153 of 1848. 

Appeal from thi decision of Mr. A. Almeida^ Additional Moonsiff' 
of Arrahy dated 15/A May 

Ram Puhul Sing and three others, (Plaintiffs,) Appellants, 

versds 

Sheikh Mahomed Kurreem and three others, (Defendants,) 
Respondents. 

The additional moonsiff draws up tliis case in the following 
words: 
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Claim, rupees 7-8^ part value of some tar trees. 

Plaintiffs (Tlaiin tlie above sum^ being a moiety of the value of six 
tar trees^ comprised in mouzah Surroiulha, perguiinab Arrab, stat- 
ing that, having been planted by their ancestors, they possessed a 
ryotty interest in the trees, but that defendants cut these without 
allowing plaintiffs their half share of the value. 

Defendants answer that the trees grew wild in the jungles of 
mouzah Surrouda, and were not planted by the plaintiffs^ ancestors. 

Judgment. 

I am of opinion that the plaintiflV claim is untrue, for the 
following reasons: 

First. From the reports of Kajkoomar and Purmeshurree 
amcens, and the depositions of 21* individuals •taken by them, 
exclusive of those who were examined in this court, it is decidedly 
proved that the tars^^ in the jungles of Surroudha, pergunnali 
Arrah, among which are those under litigation, are of wild growth. 

Second. IMaintiffV assertions, concerning the tar trees having 
been planted by their ancestors, cannot be credited, for they have 
not produced any pottah from the owner of the soil authorizing 
them to plant the trees, nor is it evident from the plaint how 
many trees were planted, in what portion of land, and upon what 
conditions. It is also incredible that a proprietor will permit 
another to plant trees in his grounds, without first coming to an 
arrangement, and the planter himself be ignorant of the number 
of trees planted by him. On the contrary the most likely infer- 
ence is, that the trees in (juestion, like all other found in the 
forests, are self grown. The report of Jankce Persliad, in support 
of the plaintiffs’ claim cannot therefore be depended upon, neither 
can the decree of the principal sudder ameen, dated the 10th June 
1844, filed by the plaintitfs, but in which the parties to this suit 
arc not concerned, be available in this case. I therefore dismiss 
this suit with all legal expences incurred by defendants charge- 
able to the plaintifls, with interest to the date of final payment.^’ 

The appellants urge that the trees are not self grown, bi^t were 
planted by them and their ancestors, and refer to a decision of 
the principal §udder atnecn of the lOtli June J844, confirmatory 
of the same. * , , 

An enorinotis mass of evidence was taken in this^casc, which is, 
as usual, sadly conflicting. The plaintiffs, however, have not 
established to my satisfaction that the trees (the value of ^vhich 
they now claim) were either planted by themselves or their 
ancest(»rs; and the local investigations conducted by three different 
ainecns, incline me to believe rather that they were junglee, and 
self grovvn. The judgment of the principal sudder ameen of the 
10th June 1844, has nothing whatever to do with the decision of 
the case now sub lite. In that suit a former moonsiff decided one 
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way, and the principal sudder amecn in another, on a matter of 
fact ; but in the present case, the additional njoonsift’Vas perfectly 
justified in exercising his own discretion in weighing the evidence 
adduced before himself. 

His judgment is, in my opinion, quite correct, and I accordingly 
affirm the same, and dismiss the appeal with costs. 

The 21 ST July 1848. 

Case No. 23 of 1847. 

Appeal from the decision of Syed Mtmour Ally, Principal Sadder 
Ameen, dated VJth May 18-17. 

Bhyro Panday and Buktour Panday, (Defendants,) Apiiellants, 

, , versus 

Baboo Kour Sing, (Plaintiff,) Respondent. 

This suit w^as instituted by the plaintiff (respondent) on the 
27th November 1845, for the recovery of rupees 4,814-8-1, being 
principal and interest of the rent due from defendants at hhowlee 
rates, from the year 1248 to 1252, for a third share held by him 
in 233 beegahs, 10 biswas of land, situated in mouzah Buhorani- 
poor, pergunnah Beeheeah. 

The particulars of this case, as recorded by Mr. W. St. Quin tin, 
will be found in detail at pages 4, 5, and G, of the printed Decisions 
of this zillah for February 1847- 

The judgment of that officer, remanding the case for re-trial, is 
as follows : 

These lands in dispute are allowed by both parties to be 
situated in the district of Ghazeepoor, and to have been the sub- 
ject of litigation between these parties in the court of that dis- 
trict. On the 15th April 184G, just one month after the appel- 
lant filed his first reply in the suit, he gave in a petition, denying 
the jurisdiction of the court of this district, and declaring that 
the grounds of this action had been investigated and disposed of 
in the court of Ghazeepoor. This petition and tiie point alluded 
to in it are not noticed in the decree of the principal sudder 
amcen, nor does he give any reason for making Buktour Panday 
responsible. The only evidence that I can find against him is 
that Bhyro Panday Js his servant : if therefore on this plea Buk- 
tour Panday liable, the same plea would also implicate the rajah, 
because Buktour Panday appears to be the servant of the rajah. 
I therefore reverse this decree, and return -the case for re-investi- 
gation with reference to the above remarks, and the usual order 
is passed for a refund of the value of the stampt paper to the 
appellant.^^ 

The principal sudder ameen has again adhered to his former 
decision, relying upon the evidence of‘the putwarree and other 
witnesses, and upon certain documents enumerated in his decree 
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as p^iving him jurisdiction. Buktoiir Panday was also made 
jointly responsible with Bhyro Panday, r)n account of his being 
proved to be the principal cultivator, whilst the latter was only 
his underling. 

The question of jurisdiction is the chief point dwelt on in this 
second appeal preferred by the defendants. 

I am of opinion, that the judgment of the principal sudder 
ameen is incorrect for the following reasons : 

First. Suits for rent of land should be instituted in the zillali 
where the land is situated, vide case of (iopcckunt Misser, decided 
by the Sudder Court, on the 19th February 1848, to be found at 
page 138 of the Atjra Government Gazette for that year. 

Now the lands (the rcht of wddeh forms the present claim) 
unquestionably lie in the district of •Ghazeepoor,*and have been 
the subject of fre(|iient litigation in the several courts of that 
district. It is difficult therefore to understand how the principal 
sudder ameen should, in the face of these proceedings, still per- 
sist that he has jurisdiction in the case now sub Ute. 

Secondly. It was coiktended by counsel, that because the 
bidk of mouzah Buhorampoor (not in dispute, be it remarked) 
lay on this side of the Ganges, and because the revenue of the 
village was paid into the Sliahabad treasury, that the suit there- 
fore was cognizable in this district. Tin’s argument, however, is 
opposed both to the spirit and principle of Construction No. 9G9, 
ajid is perfectly untenable. 

Had the greater part of the land (the rents of which form the 
cause of action) been situated in this zillah, then indisputably the 
case might have been tried in Shahahad after permission duly 
obtained ; but, as sliouii above, these lands (the rent of which is 
now claimed) are situated entirely in the Ghazeepoor district, 
and consequently a suit for the same caniiot lie in the Shahabad 
courts. I therefore reverse the decision of the principal sudder 
ameen, aqd nonsuit tlie plaintilf with all costs of court. 

I think it right to add that the respondent claimed eventually 
to have his suit transferred to zillah Ghazeepoor, under the pre- 
cedent of the Sadder Uewanny Adawliit above alluded to ; but 
as his action in the principal sudder Jimeen’s court of this zillah 
was wilful and premeditated, and so directly at variance \vith 

what he must •have known 


^ Principal sndtlcr ameen of Ghazeepoor, the proper Course to pur- 

AVestera sue as iiulicatcd by the.pro- 
rrovinecs, (latcil Kith DecpnibiT 1844. , ceedings iiotcd 111 tlio margin,* 

.Tiidge of Oha/.ci.‘i)our, dated 25(li June disposing of the many litiga- 

’“suddor arnoen of Ghazeepoor, dated 29tU f coimeeted with this very 
May 1847. * land, 1 thought it but just 

to the opposite party to reject 
this claim and to nonsuit him with costs. 
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Thk 22d July 1818. 

Case No. 38 of 1848. 

Appeal from the decAsiou of Sped Munour AHy^ Principal Sadder 
Amceiiy dated 30//i Amjust 1847- 

Tlmkoor Dass and Choonec Lall, (Plaintiffs^) Appellants, 

versus 

Syed Mahomed Tiikcc Khan and Musst. Sycdooiinissa Be<rum^ 
(Defendants,) Respondents. 

This suit was instituted by the plaintiffs (appellants) on the 2()th 
January 1847^ in order to obtain the annulment of a deed of i^ift 
exeeuted by Syed Maliomed Tukee Khan, in favor of his wife, 
Syedoonnissa Return, on the 24th Aprfl 1844, bestowini^ on lier 
liis riglits and iiiterests in niouzah Kawat and some other lands 
attached thereto. Plaintiffs urji^e tliat this gift is entirely a fictiti- 
ous one, being a ruse on tiic part of Tukee Khan to evade the 
execution of decreed claims against him, on account of which the 
property abovenientioned w’as under advertisement for sale, hut 
which was not brought to the hammer in consecpience of the female 
having preferred objections based upon this deed of gift, and having 
succeeded in summarily establisliing her occupancy. 

Defendants answer that the deed of gift alluded to is a genuine 
instrument, and that Musst. Syedoonnissa Begum has been in 
possession agreeably thereto. 

The [irincipal sudder amcen dismissed this case on the 10th 
August 1847? upon the ground of the gift in question being an 
honest transfer, which^ was consummated by the possession of the 
donee, in the al)sence of any legal impediment to it. 

In appeal it is urged tliat the attachment of monzali Kawat, on 
account of the appellants^ decrees, never having been withdrawn, 
Mahomed Tukee Khan had no right whatever to alienate the 
property; that the transaction is undoubtedly collusive, being 
designed to defraud the appellants of their just rights and decreed 
claims. 

I a^n of opinion that this deed of gift is obviously fictitious with 
the view to defraud the ^appellants, the donor and donee being 
husband and wife. It is clearly shown that the property in dispute 
was advertised for sale in execution of decrees agiiinst Mahonu'd 
Tukee Khau, ‘previous to this questionable transfer, which leaves 
no doubt of the fraudulent nature of the transaction. 1 am tliere- 
fore*of opinion that this hibbeh-nanieh s*hould be declared null 
and void, and the property liable* to sale in execution of decrees 
against Mahomed Tukee Khan. 

With this view of the case I admitted the appeal on the 23d 
May, and now, in the presence of respondent, I reverse tlie decision 
of the prificipal sudder ameeii, and decree as above recited, making 
all costs payable by defendants. 
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The 25tii July 1H48. 

Ciise No. 47 of 1847. 

Appeal from the decision of Syed Munour Ally^ Principcd Sadder 
AmeeUy dated 24//t September 1845. 

Aladlio Singh and Murjad Siiigh^ (Defendants^) Appelhinls, 

versus , 

Maharaja Isluvurree Persad Narain Singh, (Plaintiff,) Respondent, 

IhiE particular of this case are thus given by tlie presiding judge 
of tlie Sadder Court in remanding it, for re-trial, on the 21st 
February 1848 : 

‘^Tlie petitioner, plaintiff in this case, sued to recover possession 
of certain lands, (which he alleged had been sold to his father, on 
21st December 18.‘12, by Teluk Singh, Murjad Singh, Madlio Singh, 
and Guncsh Sham Siiigh,) stating that, although Murjad Singh’s 
signature was not affixed to the deed of sale, he had subsequently 
given his assent, and, in confirmation of this had signed, jointly 
with the other three sellers, a receipt for 10,000 rupees, paid in 
advance to bind the bargain. 

The principal sadder ameen decreed for the plaintiff, deeming 
the fact of Murjad Singh having signed the receipt as good evidence 
of his consent to the sale. In appeal, the acting judge reversed 
the principal sadder amecn^s decision, recording liis opinion that 
the bill of sale was a forgery, and assigned as one reason for 
thinking so, that it had not been ])roduced in the foiijdaree court, 
when a case under Regulation XV. 1824, for the possession of 
the lands, was under eiupiiry, and remarking ^ where then can it 
have come from now r’ lie also objected to the validity of the 
document for u ant of Murjad Singh’s signature. But, from the 
proeeeilings held in appeal, on the suit in the foujdaree under 
Regulation XV. 1821, it is beyond dispute tlie document was 
filed ; and the acting judge makes no mention whatever of the 
principal sudder ameen’s ai;gument, regarding the effect of Murjad 
Singh’s signature to the receipt in curing the omission t(/ sign 
the deed of sale. • 

It is evident that a due consideratimi of these two facts may 
cause an alteration of the acting judge’s opinK/n as to the docu- 
ment, and that, without such consideration, his decision is incom- 
plete. Ordered, therefore, that the proceedings be remanded for 
revision on these points!'’ • • 

The judgment of Mr. W. St. Quintin is as follows : 

In this case the point to be decided is the validity of the 
suttah, or deed of sale. 

1 differ with the princi|vd sudder amcen in his finding in this 
case as I consider the document of sale to be invalid, because it 
does not contain the signature of all the sellers. The plaintiff* 
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(respondent) claims this property as a purchase of his father’s 
Oditnaraiii’s from Madhoo Singh, Murjad Singh, Teluk Singh, and 
Giinesh Sham Singh, and the document he puts in as proof of this 
is not signed by Murjad Singh. 

In the criminal court, when this dispute was introduced under 
Act IV. of 1840, or rather under Regulation XV. of 1824, the 
plaintiff jvas asked under what deed he claimed possessioji ? he r(‘- 
plied that the deed luid been stolen ; then, w hence comes the 
suttah now produced ? besides there is evidence to show that the 
share of one of these sellers, viz. Teluk Singh, had become the pro- 
perty of Seetuldharee Singh, by mortgage. 

For the above reasons I consider thc^ deed invalid and decree 
for the appellant, saddling all costs on respondent.” 

After due consideration, I* am of opinion that the decision of the 
principal sudder ameen is incorrect, and must be reversed for the 
following reasons. 

First, Tlie suttali or deed on whicli the plaintiffs’ claim is 
founded, is dated the 21st December I8M, but the suit is not 
brought forward until the 14th December 1814 ! ! a period wanting 
only seven days more to run, to bar its institution in totoy a 
point pregnant with suspicion. 

Secondly. It is not an out and out kubaleh on a fifty rupees 
stamp, but a half and half affair called a suttah, on an eight rupees 
stamp, under which the plaintiff seeks to recover property valued 
at 16,000 rupees. 

Thirdly. This suttah was neither attested by the local cazec 
nor registered by the register of deeds. 

Fourthly. The signature of Murjad Singh, one of the reputed 
sellers, is not affixed to the deed. 

Fifthly. Out of six subscribing witnesses to the deed, all, he it 
remarked, residents of dilferent villages, the evidence of two oiily 
is adduced ; one taken at Benares by commission, so that cross- 
examination was impossible, the .other here ; the tes<;imony of 
both also, it is to be observed, was recorded upwards of 12.V years 
after ‘the date of the deed, and yet these witnesses speak to the 
transaction with such aik. absurd, such an uncalled for minuteness 
of detail, as to show very.» clearly that the whole is tutored and 
utterly worthless. *■ • , 

Sixthly. -This suttah was not produced before the magis- 
trate in a case of plunder then before that court in 8eptcml)er 
ISiK ; and in answer to a question put fiy the commissioner of 
the division in appeal, on the I2tt December following, it was dis- 
tinctly affirmed by the rajah’s accredited agent that this suttah 
had been plundered with tlie rest of the property, and was not 
forthcoming ! ! True, it was filed in thp foujdaree in the Regula- 
tion XV. of 1824 case, on the lOth May 1836, but this merely tends 
to show that it was manufactured between those two periods# 
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Thus much for the suttah^ and now for the receipt of 1/XX) 
rupees, dated the 11th January 1833, paid in advance to bind 
the bargain, said to have been signed by Murjad jointly with 
the other three sellers, {vide paragraph 1, of tlie Sudder report at 
the commencement of this narrative.) Tliis document is also totally 
unworthy of credit, in my opinion, for the following reasons : 

Firstly, The stamp is of higher value tlum was nec^essary. 

Secondly, The signature of Murjad 8ingh is not to tliis hour 
to be found upon the 1,000 rupees receipt, as falsely asserted by 
the plaintiff. 

Thirdly, The signature of Teluk Singh, though stated to be 
present at the time,^is nqt written by himself on the receipt, 
although on the suttah a name, purporting to be his, is said to 
have been written by himself. * 

Fourthly,, The signatures of Gunshani and Madho on the receipt 
are (juite different from those to be found on the suttah ! ! ! 

Fifthly, Out of four subscribing witnesses to this receipt, all 
residents of different villages, the evidence of two only is adduced ; 
one taken by commission, thus again defeating cross examination, 
the other becoming a witness from the old hacknied excuse of 
having accidentally dropped in to pay his malgoozaree at the 
time ; and both recorded 12-i years after the occurrence, to which 
they testify w’ith the freshness of yesterday. 

Having now disposed of the 1,000 rupees receipt, which is 
shown not to bear Murjad Singh’s name at all, I proceed to consider 
what effect his signature on another receipt for rupees 508-G-l, 
dated the 27th March 1833, will have in curing the omission to 
sign the deed of sale. 

From the history 1 have given of the suttali and 1,000 rupees 
receipt, 1 need scarcely say that an incidental allusion to this 
property being the rajah’s, even supposing the receipt of M.irch 
1833 to be of unquestionable validity, and to be the bona-fide 
act and deed of Murjad Singh, can have no effect in imparting 
genuineness to documents of undoubted spuriousness ; but I have 
my doubts even as to the character of this latter receipt for 
rupees 508, G annas, I pie. • 

The money, be it remarked, had noMiing whatever to do with 
the case now sub lite and the receipt itself, td say the least of it, 
was unskilfully drawn. It starts off with “ I, Murjad Singhy the 
inalik and hissadar of so and so, and so and so.” Now if he really 
sold this identical property in December 1832, it is diHicftlt to 
understand how the rajah allomul him still to record himself as 
co-parcener of the same in March 1833. 

Admitting, however, for argument that this receipt is unimpeach- 
able, it still cuts both .ways and makes as much for Murjad 
Singh^s retention of proprietory right in the lands, as does the 
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incidental allusion further on for that of the rajah, and there I 
leave it, 

I have no doubt whatever in my mind tliat the case is a fraudu- 
lent one on the part of the rajah, supported by nothins^ better tlian 
fori^ery and perjury, and I accordiniijly reverse the principal sudder 
am ecu’s decision, and dismiss the plaintiff’s suit with all costs of 
court. 

The 25tii July 1818. 

Case No. 49 of 1B4G. 

Appeal from the decision of Sped JMtmour Alhj^ Principal Sudder 
Ameeny dated 27 Ih September 1845. 

Subuldan Singh, (Defendant,) Appellant, 
versus 

Maharaja Tshwiirce Pershad Naraiii Singh, (Plaintiff*,) Respondent. 

This case is connectedwith No. 4/, this day decided, and on 
the same grounds 1 decree for appellant. A copy of my judgment 
in that case will suffice for tliis. 
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Present: H. STAINFORTH, Esq., Judge. 

The 14th July 1848. 

No. 159 of 1847- 

Appeal from the decision of Moonshee Chytun Churrun Das, Moonsiff 
of Lushkerpore^ dated the 23rf July 1847* 

Sheik Madhoo, A^)pellant, « 
versus 

Ramnarain Shah, Respondent. 

Respondent sued appellant and eleven others for principal 
and interest, due under a bond for 50 rupees, executed by them 
on the 16th Magh 1252, and payable ninety days after date. 

Appellant resisted the claim, denying the alleged transaction, 
and pleading that the persons sued, with the exception of the 
second person, bearing the name of Zumeer, were located by 
respondent, in 1253, on an estate purchased by him in his motlier^s 
name, as ryuts, on the understanding that they were to pay no 
rent, but were to perform such works as should be required of 
them ; that their property was attached by Kurroona Mye and 
Brij Soonder, for rent of some land which they tenanted from these 
landholders ; that respondent confined them, and caused them 
to institute a suit for replevin in order that he might obtain 
possession of the land; but that, as the claim of Kurroona Mye and 
Brij Soonder was just, they filed a deed of renunciation, paid 
their rent, and thus effected release of their property; that, finally, 
they quitted respondent's estate on account of his oppressive 
conduct, and that the present suit has been, in consequence, made 
up by respondent, whose character will be seen from inspection of 
suits. Nos. 51 1 and 191 : and he added tfiat no second person of the 
name of Zumeer was living in Lenjapara, an^.that Alum, Unsur, 
and Paposhee liave gone no one knows whither. , 

The moonsiff (Baboo Chytun Churrun Das) held this claim 
proved, observing that/ though the persons sued lived ne^r his 
court, appellant was the only one who had ttiought it worth while 
to appear ; that though appellant denied the transaction, which is 
the subject of the suit, and alleged some of thtPpersons who are 
stated to have joined in it to have been absent previously to its 
institution, still the subscribing witnesses to the bond, who are 
persons of respectability, have proved its execution ; and the 
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transaction which it represents ; and on these grounds, discredit- 
ing the evidence of three witnesses adduced by appellant to prove 
the absence of some of the persons sued, he decreed the claim in 
full. 

Appellant now repeats his former pleas, and urges that he, 
Unsiir, Alum, Paposhee, Zunieer, and others, in all 12 persons, 
have been sued as residing in moiizaliLenjapara, but that no persons 
bearing the names mentioned live in that village ; that Zumeer is 
a minor; that the subscribing witnesses to the bond are the 
servants of respondent, and under his influence ; that notices have 
not been served at the houses of the other persons sued, wherefore 
they are not cognizant of the suit; that the moonsifl’ has not duly 
M'eighed respondents fraud^ that the persons who have sworn to 
service of the iiotices arc respondents servants, hacknied witnesses 
in numerous cases, who, had the moonsiflf made enquiries in 
inouzah Lenjapara, would have been convicted of perjury. 

Judgment. 

Notice of this suit is not proved to have been served as is 
required by Section 22, Regulation XXlll. of 1814, and it is con- 
sequently necessary to remand it. 

It is THEREFORE ORDERED, 

That the decree of the moonsiff be reversed; that the suit be 
remanded ; that tlie value of the stamp of the petition of a[)peal 
be refunded ; and that the other costs of this appeal be provided 
for in the future decree of the moonsiff*. 

The 14th July 1848. 

No. 17o of 1847. 

Appeal from the decision of Bahno Sharodapershad Ghnse^ Moonsiff 
of Ajmereeyungey dated 2\st August 1817. 

Manikram Deb, Appellant, 

» 

versus 

Jeoda Daseo and others. Respondents. 

iypPELLA^Nifr sued Jeoda Dasee, llrijgohind, iind Shunkeree 
Dasee, heirs of the late Shudye Gobind Deb, and Rajeeblochun 
Debt as colluding w\th them, claiming to iveover under a bond for 
Sicca rupees 25, executed by the said Shudye Gobind Deb, on the 
28th of Aghun 1242 B. S. 

Jeoda Dase^ widow of Shudye Gobind Deb, denied that her 
late husband had executed the bond in suit, and pleaded that he 
was not in need of such a sum as that represented in it, but had 
one or two hundred rupees in hand ; that appellant had, at the 
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tiiiTC of the (late of the bond^ instituted a suit as a pauper, and 
sworn that he possessed no property ; and tliat this suit is insti- 
tuted in consecpience of the social intereourse of the parties having 
been interrupted. 

Brij Gobiiidjthe brother of Shudyc (jobind, pleaded tliat he had 
never heard of the transaction ; that the suit was instituted from 
motives of enmity, in order to ruin him ; and that he was not in 
possession, or entitled to any part of his late brother’s estate. 

Shunkuree Dasee refers in her answer, to the answer of Brij 
Gobind. 

Rajeeblochun repudiates collusion. 

The moonsiff. Baboo Sharoda Pershad, observed, that though 
the bond filed on the part of appellant, and the evidence of two 
witnesses named on it, set forth thatlShudye GobFnd had execut- 
ed the bond in consideration of the receipt of 25 rupees, still two 
of the witnesses had deposed to appellant’s suing in forma pau- 
peris ten, eleven, or twelve years ago, shewing that he had so sued 
in the year of the alleged loan, or the year following ; and that under 
such circumstances, it was incumbent on him to shew that he had 
the means of advancing the loan; but that, as he had not done so, 
it could not be believed that he, a pauper, had lent the money; 
that, although Kallec Churrun, witness, had deposed to appellant’s 
suing in forma pauperis^ and thus obtaining money, he had not 
specified the year, month, date, and amount of realization ; that 
llain Sherrun, witness, had deposed to the late Shudye Gobind 
having acted as a mooktar, a circumstance which rejidered the 
alleged borrowing matter of doubt, which the witness had stated 
notiling to remove; that at page 115 of some book cited, it is 
written that when a debtor dies, a mahajun should hasten to reco- 
ver his claim, so that appellant should have shewn when his debtor 
died, and how soon afterwards he sued, but had not done so, but 
had sued after lapse of a long time since the cause of suit ; that 
both the witnesses said that the debtor wrote his own mune on 
the bond, and Callcecluirrmi further stated that he wrote the bond 
itself, but that the writing of the body of the bond and that of the 
debtor’s signature were very diflereiit, while the bond appeared 
newly written : and on these grounds he dismissed the suit with 
costs. • • • 

Appellant now urges that he realized upwards eff^six huiulrcd 
rupees in the suit preferred by him in forma pauperis^ and that the 
sum lent under the bond in suit was part o£ it, and that Slmdyc 
Gobind died in 1247 or 1248; ;»nd that his vakeel inadvertently 
omitted to state the date of his demise ; but that, as respondents 
did not deny his death, the omission did not affect the claim, which 
is fully established ; and li^ adds that the bond and the debtor’s 
signature are both in the handwriting of the debtor. 
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Judgment. • 

I find, on reference to the collector, that appellant (who had 
sued in forma pauperis and obtained a decree) was paid from the 
collectorate the sum of 6/9 rupees, 2 annas, on the 4th Aghun 
1242, that is to say, a few days previously to the date of the alleged 
loan on the 28th idem, so that he appears to have had ample funds 
for the transaction asserted. Further, the moonsifiF^s opinion that 
it is unlikely that Shudye Gobind would have borrowed as he was 
a mooktar, his observation that the book he quotes enjoins immediate 
recovery of dues on the death of a debtor, and his statement that 
the body of the deed and the signature of Shudye Gobind are not in 
the handwriting of one and the same person, as is declared by 
one of tlie witnesses, appear to me to have no weight ; for mooktars 
are not excluded from thelincrty, or all exempt from the necessity, 
of borrowing money, the law ordinarily allows 12 years for the 
institution of a claim, and the writing of tlie signature of Shudye 
Gobind and the body of the bond is, in my opinion, by one person ; 
and, as tlie transaction asserted by appellant appears to me proved, 
and his claim against Jeoda Dasee, the widow and representative 
of Shudye Gobind, just. 

It is ordered. 

That the decree of the moonsiff be reversed, and that the claim 
be decreed, with interest, against Jeoda Dasee, who will pay her 
own and appellant's costs; the other surviving defendants, who live 
in family partnership with Jeoda Dasee, and Jiave, notwithstand- 
ing, filed separate answers, will pay their own costs, while the costs 
of the late Rajeeblochun will be charged to appellant. 

The 15tii July 1848. 

No. 211 of 1847. 

Appeal from the decAsion of Mahomed Salim^ Moonsiff •of Sonam- 
gunge^ dated Wth September 1847- 
Needeeram Shah, Appellant, 
versus 

. Sonaram Shah, Respondent. 

ResponbiSnt sued, on the 13th April 1847, for rupees, the 
price of four bhootas of mustard, purchased from him on the 14th 
of thyte 1252, and* for which payment was to have been made in 
fifteen days. • 

Appellant denied the transaction in toto^ alleged that the suit 
was instituted because he had preferred one against Heera Ram 
Shah, full brother of appellant and mesting with him, for 4 rupees 
8 annas, the price of ghee. 
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Respondent urged^ in reply^ that the two cases were uncon- 
nected. 

The moonsiff (Moiilvee Mahomed Salim) held the claim prov- 
ed by the evidence of respondent's witnesses, observing, among 
other matter, that in appellant’s suit against Heera Ram it 
appeared that he had transactions with respondent without execu- 
tion of deeds, and he accordingly decreed in respondent’s favor. 

Appellant now^ urges that he never bought any mustard from 
respondent ; that the suit is owing to his having instituted one 
against respondent’s brother ; that the witnesses adduced by 
respondent are persons of low rank ; and that the local enquiry 
of the ameen, who was deputed to investigate the case, and the 
evidence of the neighbours’ and respondent’s relations have not 
proved the claim. ’ ’ 

Judgment. 

Under the circunlstances of the suit against Heera Ram, res- 
pondent’s brother, which was instituted on the 24th March 1847, 

I am unable to rely on the oral evidence which has been adduced 
by respondent, and which alone supports his claim. 

It is therefore ordered. 

That the appeal be decreed, the decree of the moonsiff reversed, 
and the suit dismissed, with all costs payable by respondent. 

The 21st Judy 1848. 

No. 213 of 1847. 

Appeal from the decision of Baboo Hergouree Bose^ Moonsiff of 
llussoolgungcj dated ^Ath September 1847* 

Mahomed Moneer, Appellant, 
versus 

• Sahebooddeen and -others, Respondents. 

The particulars.of this Sliit are recorded at page 103 of the 
Decisions of this court on the 19th June 1847, when it was remand- 
ed, on the appeal of the present respondents, for further and 
thoroiigli enquiry into the responsibility of all tlje persons sued,” 
the moonsiff having passed a decree against Oomakajit only, wlio 
was stated to be a pauper, and who appeared to be the tool’ of 
Mahomed Moneer, now ^ippellant. , 

The moonsiff (Baboo Hergouree Bose) has how decreed against 
Mahomed Moneer, Oomakant, Koomede Ram, and Pran Ram, 
holding it proved that these persons had joined in extorting money 
from respondents, under a false claim of rent, and directing that 
they should pay the sum AtoHed, together with twice the amount 
as penalty, and the costs of suit. 
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Oomakant has preferred no appeal. Koomede Ram alias 
Koornakaiit^ and Praiikislien alias Pran Ram have appealed sepa- 
rately under appeal No. 222. 

The grounds of appeal advanced by Mahomed Moneer are that 
the inoonsiffhas not investigated the case in the manner demand- 
ed by it ; that he has not taken the evidence of the witnesses of 
respondents, named and left unexaniined when the case was for- 
merly before him, or taken the testimony of the remaining wit- 
nesses of appellant, but has put faith in the depositions of two 
new witnesses, whose statements contain discrepancies, and given 
a decree for thrice the sum alleged to have been extorted, — with 
other immaterial matter. 

Judgment.* 

The attachment and payment of 46 rupees 11 annas, by respon- 
dents, for the release of their cattle, unjustly distrained, are proved 
and unquestioned facts, and all 1 have to decide in this appeal is, 
whether Mahomed Moneer was concerned in the extortion, and, 
if so, for what amount he is liable under the law. 

Perusal of the evidence has fully satisfied me that appellant was 
concerned in the extortion. The moonsiff was not restricted in 
his enquiry as appellant asserts, and appellant, if he wished to 
produce additional witnesses, should have done so, but he appears 
to have taken no steps to this end. Under these circumstances 1 
see no reason to interfere with that part of the decree of the 
moonsilf which renders him responsible, but deem it to require 
alteration in regard to the amount of penalty awarded, which un- 
der Section 6, Regulation XVII. of 1793, should be equal to the 
sum extorted. 

It is therefore ordered. 

That the decree of the moonsiff be altered in regard to appel- 
lant and Ooniakaiit by the penalty being reduced to a sum equal 
to the sum extorted. Respondents’ costs and their own will be 
charged to appellant and Oomakant, while the responsibility of 
Koomakant and Prankishen will be considered separately. 

The 21st July 1848. 

No. 222 of 1847, 

, • * 

Appeal from the decision of Baboo Hergouree Bose^ Moonsiff of 

* Russoolgunge, dated 24/4 September 1847. 

Koomakant and Pnqikishcn, Appellants, 
versus 

Sahebooddeen and others, Respondents. 

These appellants have appealedfroui a decree for recovery of 
money extorted, with penalty, passed against Mahomed Moneer, 
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Ooniakaiit, and these appellants^ which has been amended (see the 
preceding case) by reduction of the sum decreed. 

The question now before me is whether these appellants were 
concerned in the extortion in which Mahomed Moneer and Ooma- 
kant were engaged or not. I have perused the evidence, and, 
finding that the complicity of these appellants is not satisfactorily 
established. 

It is ordered, 

That the appeal be decreed, that these appellants be released from 
responsibility, and that their costs be charged to respondents. 

The 22d July 1848. 

No. 230 of •1847. 

Appeal from the decision of Moomhee Nuzccrooddeen Mahomed, 
Moonsiff of Par kool, dated Vlth November 1847. 

Ramnarain Das, Appellant, 
versus 

Gour Das, Respondent. 

Respondent sued for 85 rupees, 10 annas, 6 pie, plus 47 rupees, 

1 anna, 10 pie, interest, in all 132 rupees, 12 annas, 4 pie, stating 
that when the rights and interest of Ramnarain in talooka Rajah 
Ram, &c. were under sale in execution of the decree of Ukra 
Misranee and others, III! rrecnarain, the elder brother of Ramna- 
rain, sent his man, Kunliaye Deb, to him, on the 17th of Chyte 1248 . 
B. S., with a message requesting him to pay what was due to the 
dccreeholders, and save talooka Rajah Ram from sale, and that 
Ramnarain would repay the money in a month, otherwise, he, 
liiirrccnarain, would himself be answerable for it ; that, accord- 
ingly, as Ilurreenarain was a man of property, with whom he had 
had several transactions, he paid the sum of 85 rupees, 10 annas, 

(> pie, which was the amount’ due to the decreeholders, into the 
collectorate, on the 19th Chyte 1248, (31st March 1842,) and pre- 
served the talooka from sale, but that, notwithstanding, R.'imna- 
rain and Ilurreenarain refuse to refund the money, which is now 
claimed with interest. • 

HurreeiiaraMi^s answer sets forth, amidst muc*)i irrglevfint matter, 
that he never sent Kiinhayc Deb to respondent to* borrow* the 
money, but that Kunhaye Deb had told him that Ramnarain had 
himself borrowed it from respondent ; and tRat he had nothmg to 
do with Ramnarain, who had coUuded with respondent in the insti- 
tution of this suit. 

Ramnarain asserts, in his answer, that respondent paid no money 
of his own under the decree, and that he knows nothing about 
Hurreenarain having directed respondent, through Kunhaye Deb, 
to pay the principal amount in suit, but that Ilurreenarain, being 



J30 


ZILLAII SYLHET. 


his elder brother and in family partnership with him^ had the 
inaiiagenient of their affairs, and that as the debt, for which exe- 
cution had been taken out, had been incurred while they, the bro- 
thers, were in family partnership, Ilurreenarain sent the amount 
of the claim, witli a note, to his relation, Sheonarain Deb, mohurrir 
in the inoonsiffee of Parkool, requesting him to buy the attached 
talookas Rajah Ram and Ilurgobind, if tliey were sold for small 
sums, and otherwise to pay in the amount of the claim; that 
Slieonarain, who was a friend of respondent, purchased talooka 
Hergobiud in the name of Gobind Ram, respondent's relative, paid 
the balance of the claim with the money belonging to appellant 
and his brother, and sent them a conveyance from Gobind Ram 
and the dakhila (receipt) with a letter ; that, in consequence of a 
quarrel ensuing between the * two brothers, and. that Slieonarain 
and Kunhaye Deb are dead, Hiirreenarain has made up this suit, 
and caused respondent to file the dakhila, with hope of ruining 
appellant. 

The moonsiff (Moonshee Nazeerooddeen Mahomed) observes, 
in substance, that each of the defendants has denied having him- 
self sent the money, so that Ramnarain^s assertion, that Hurrec- 
narain had sent it, and the evidence of his witnesses to the same 
effect, appeared to be false ; that, although the witnesses adduced by 
Ilurreenarain had declared Ramnarain to have been in custody of 
the nazir in Chyte 1241, and tiiat he borrowed the money from 
respondent, the papers relative to his confinement, received from 
the collectorate, shewed that he was liberated in the previous 
month of Maug, and consequently that the assertion of Ilurree- 
narain and the evidence of his witnesses were untrue ; that, al- 
though respondent has produced no written authority from 
Hurreenarain, the dakhila filed by respondent shewed that he 
had paid the money, as indeed defendants allow, while respondent's 
witnesses attest his statement; and that, as Sheonarain and Kunhaye 
Deb were no longer alive, further investigation of the tKansaction 
was impracticable; and, under these circumstances, he decreed 
agains^t Ilurreenarain, and rendered the property, saved from sale 
by respondent's money, liable for the amount decreed ; releasing 
Ramnarain from responsibility, but saddling him with his own 
costs. ' ' , 

Appellant* how repeats his old pleas, and urges that, had 
Hurreenarain not made up the suit, it would have been brought- 
longVigo; that, as nw claim had been preferred against his (appel- 
lant's) property, it should not havf? been rendered liable ; that the 
papers of the collectorate had falsifie^i the statements of Ilurree- 
narain and his witnesses ; that though his(appellunt^s) defence was 
proved, the moonsiff had set it aside on trivial discrepancies.; and 
that three letters from Hurreenarain, which were filed, would 
shew that he was the fabricator of the suit. 
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Judgment. 

There is no mortgage of the property, wliich the moonsiff has 
declared liable for the amount decreed, nor does respondent, in 
his plaint, petition that it may be rendered liable ; the transaction 
declared by respondent is a simple debt contracted by Hurreenarain 
on behalf of his brothei^, without any proved authority, with pro- 
mise, that if the latter did not pay, he (Hurreenarain) would 
liquidate it ; and, under these circumstances, it does not appear 
to me proper to uphold so much of the moonsiff^s decree as makes 
the property of Ranmarain liable for sale for the money paid by 
respondent, and saddles Ranmarain with his own costs. 

It iS*THEREFOHE ORDERED, 

That the decree of the moonsiff be Amended, by*the decree being 
passed simply against Hurreenarain, who will be liable for his 
own and respondent’s costs. Ranmarain’s costs wdll be charged to 
respondent witli liberty to recover them from Hurreenarain. 

The 22d July 1848. 

No. 234 of 1847. 

Appeal from the decision of Mahomed Moazum, Moonsiff of Nub-> 
beegunge^ dated Sih November 184/. 

Rusheed Julkiir, Appellant, 
versus 

Khelaye Julkur, Respondent. 

Respondent sued for restitution of conjugal rights over 
Zereena Beebee, and for the price of the ornaments, &c., stating that 
he married the said woman in Bysakh 1251, and cohabited with 
her ; that, on the 2d of Asar 1253, Mooftee Julkur, her brother, 
and Bhedun Julkur, took her wearing ornaments of the value of 
5 rupees, on a visit to her religions, with respondent’s permission, 
but, instead of returning her, had placed her in the house of 
Rusheed Julkur,* appellant*. •% 

Rusheed Julkur’s answer sets forth that, • in Bysakh 1253, he 
went to the house of Mooftee Julkur, and learnt that respondent 
had divorced ^ereena ; and that her mother aa>d brother were con- 
sulting about marrying her ; that respondent himself stated, on 
being asked by him, that he had divorced her in consequence of 
inability to support Ifer ; that finally her .mother and bwothcr 
married her to appellant in A|ar 1253; and that they live to- 
gether as man and wife ; and he adds that no ornaments were put 
on the woman. 

Respondent replied, stilting that as Zereena was at his house 
previously to Bysakh, and left it on the visit mentioned in Asar, 
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appellant's statement of the negociation for her marriage having 
taken place in Bysakh^ could not be true : and that as he had not 
divorced his wife, appellant's marriage with her, if it had taken 
place, was a nullity. 

The moonsiff (Mahomed Moazum) who caused local enquiry 
into the case to be made through two ameens, held it proved that 
the divorce alleged had not taken place, and, on these and other 
grounds, decreed that the woman should be delivered to her hus- 
band, with two rupees, the value of the ornaments proved to have 
been taken, with costs in proportion, rendering all the persons 
sued, saving Bhedun Julkur, liable. 

Appellant now urges that the absence of a written divorce and 
of performance of the rite before the cazee, cannot, as supposed 
by the moonsiff^ avoid the tlivorce and re- marriage, as a futwa 
would shew ; that the ameens, deputed by the moonsiff, did not go 
to the place of divorce, and did not take the evidence of his wit- 
nesses ; and he now prays for investigation at the place of divorce, 
and that a futwa be taken from the cazee. 

Judgment. 

I hold it fully proved that Zereena Beebee was living with her 
husband till Asar, when she was taken away on a visit to her 
family, and was married, in the same month, to appellant. Under 
these circumstances the plea of divorce, which (see Macnaghten) 
must be repeated three times, with intervals of a month between 
each, and to direct cognizance of which no witnesses have been 
adduced or pointed out, falls to the ground. 

It is therefore ordered. 

That the appeal be dismissed, and the decree of the moonsiff af- 
hrmed with costs. 


The 22d July 1848. 

No. 238 of 1847. 

t 

Appeal from the deemon of Baboo Hergouree Bose, Moonsiff of 
Bmsoolgunge, dated 24fA November 1847. 

Roocheenath Surmah^ Appellant, 
versifs 

Brijbullubh Surmah and others. Respondents. 

Appellant sued Juggernath Surmah, >nd his sons, Brijbullubh 
and Keerteeram, uncle and cousins, and heirs of the late Omed- 
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narain^ and Keerteenarain as a principal also, to recover 9 rupees, 
9 annas, under a bond for 7 rupees, executed by the said Oined- 
uarain jnd Keerteenarain on the 30th Bysak 1257- 

Brijbullubh and Keerteenarain answered, denying the alleged 
transaction, and pleading that the obligors were elsewhere on the 
date of the bond ; that Keerteenarain could write, and would have 
signed it had it been true ; that Oinednaraiii^s sister^s sons, and 
not they^ are in possession of his estate ; that they have been sued 
on account of a dispute for land between them and appellant ; and 
that inspection of the deed would shew it to be fabiicatcd. 

Appellant, in reply, denied the alihi of the obligors, and stated 
that Omediiarain signed foi; Keerteenarain, and that Omednarain^s 
nephews are not in possession of his estate. ^ 

The moonsiff (Baboo Hergoiiree Bose) distrusted the evidence 
adduced by appellant, principally on account of discrepancies in it, 
because Keerteenarain had not signed his own name, and because 
Sobaram, one of the witnesses, had stated that he was not present 
at the execution of it, but was told that he had been made a 
witness, adding that the obligors had admitted receipt of the 
money ; and he dismissed the suit. 

Appellant now urges that of the subscribing witnesses, Bidia- 
nund is respondent's cousin, Sobaram their ryut, and Ramanath 
their relation ; that Keerteenarain could not write very well at the 
time, and that therefore Omednaraiii signed for him ; and that 
although Sobaram, whose name was written down by Bidianund 
at the instance of Keerteenarain, was not present at the execution 
of the bond, Omednarain and Keerteenarain had afterwards 
admitted it to him, — with other matter. 

Judgment. 

The bond in suit appears to me to represent a bond fide trans- 
action. Had it been otherwise, the witnesses would not have 
made the discrepancies apparent in their evidence ; moreover they 
are connected with respondents, and the amount claimed is. very 
small, so that I have no doubt of the justice of the claim against 
Keerteenarain and the heirs of Omednarain. But who the latter 
are, has not betm investigated by the moonsiif^*and the suit must 
be remanded that the investigation may be made. 

It is .therefore ordered, 

• 

That the decree of the moonsyf be reversed; that the suit be 
remanded for the further enquiry indicated above ; that the price 
of the stamp on the petition of appeal be returned ; and that the 
remaining costa of appealtbe provided for in the future decree of 
the moonsiff. 
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The 24th July 1848. 

No. 9 of 1847. 

Appeal from the decision of Radhagobind Shome, late Principal 
Sudder Atneeuy dated 2&th May 1847. 

Roopchund Das, Miisst. Sursuttee, widow of Umeerchund Das, and 
Brijgobind Das, Appellants, 

versus 

Surroopchund Shall, Respondent. 

Respondent sued for possession of 2} koolbas, 3 kear of land, in 
kittah inouzah^ Dewergaon^^ in talooka Mahomed Fyaz, No. 8 ot 
pergunnah Jour Bunia Chung, purchased by him on the 3d August 
1835, together with mesne profits, at the rate of 20 rupees per 
annum, for 10 years, 8 months, 28 days, and interest, in all 340 
rupees, 4 annas, stating that the persons sued withheld possession 
of the land of the said niouzah under pretence of its being their 
cheet talooka. 

Appellants answered, denying possession of any lands belonging 
to respondent’s talooka, and of any land as a cheet talooka ; and 
they urged that Roopchunder, appellant, is not a guardian of the 
minor children of the late Ootumchunder Das ; that Roopchunder, 
appellant, Umeerchund, late husband of Sursuttee, were released 
from liability on account of the debts of Ootumchund, in the suit 
instituted by Chundee Dasee, and decided in appeal (1589) by this 
(the judge’s) court on the 28th August 1844 ; that the widow of 
Perkaschund, the elder brother of Ootumchund, should have been 
sued ; that the lands of talooka Fyaz are partly in the possession 
of Saheb Ram and others, and the remainder in the possession of 
the son of the late Rajah Ghumbeer Singh ; that Teelayechund and 
other persons sued are the minor’s {i. e. the children of Ootum- 
chund’s) ryuts in talookas Mahomed Nazim, &c. ; and that this 
suit lias been preferred at the instigation of Sheopershad Surmah 
and rtthers. 

Oodeygobind Nag, Kishun Munnee Nag, Bishun Munnee Nag, 
and Dabeepershad Nag disclaimed, in their answer, having any 
concern with any lilnd belonging to respondent’s taU>oka. 

Sheopershall Surmah and Rajgobind Surmah presented a petition, 
declaring Teelayechund and other persons sued to be ryuts in 
talodka Mahomed Nazim and Mahomed Unfur, purchased by 
them. f 

The late principal sudder ameen (Rae Radhagobind Shome) 
observed, in substance, that, although appellants and Oodeygobind 
and others had produced witnesses in support of their pleas, they 
were unworthy of reliance, seeing that the testimony of respon- 
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dentes witnesses and of persons unconnected with the parties, 
taken, some of them, by the principal sadder amcen himself, and 
others, by the ameen deputed by him, together with the report of 
the ameen, the mozawaree record, and the bynamch filed by 
respondent, shewed the land in suit to belong to respondent's 
talooka ; and that, after the sale had taken place, Shamanund and 
Beerchiirrun kept possession, on the strength of their old private 
purchase, for the space of two years, after which Ootumchund, 
and after him Decnoonath and Chundernath his sons, with Umeer 
Chund, and after him his widow Sursuttee, together with Roop- 
chund and Brijgobind, held possession, with participation of 
Oodey Gobind, Kishun Munnee, and Bishnn Munnee ; that, 
though Roop Chund ani others had denied possession of the 
estate of Ootumchund and that Roop Chund was g*uardian of his 
(OotumchuiuPs) clnldren, and asserted non-liability for the debts 
of Ootumchund, as declared in the suit of Chundee Dasee, still 
that case, which resulted in a decree against the estate of the 
deceased, was for money, while this is for possession of land, and 
the possession of appellants is fully proved, and, indeed in the 
suit of Jugbiindoo and others under Act IV. of 1810, Roop Chund 
admitted being in possession of the estate of Ootumchund ; and 
that the petition of Brijgobind, presented when the suit was under 
decision, together with the nibimd putra adduced to shew that he 
was notin possession, were inadmissible, not having been mentioned 
in his answer ; and, on these and other grounds, he passed u 
decree in favor of respondent, ordering that he should receive 
possession of the land in suit; and that out of 198 rupees, 
12 annas, 3 pies, the amount of mesne prolits ascertained by the 
ameen, the sum of 31 rupees, / annas, 2 pics, with interest from 
the date of his decree to the date of liquidation, should be paid by 
Shanundram and Beerchurrun Nundee, and the sum of 1(>7 ru- 
pees, 5 annas, 1 pie, with interest from the date of the decree to 
the date of liquidation, and mosne profits from the day following 
the date of the decree to the date of obtaining possession, should 
be paid by Oodey Gobind Nag, Kishun Munnee Nag, Blshun 
Munnee Nag, Roopcluind Das, (guardidui of Decnoonath and 
Chundernath, minors), Brijgobind Das, and Sursuttee Dasee, — the 
whole of the pjwties made liable being responsible for the costs on 
each side in proportion to the sum decreed, the excess^of the defend- 
ant's costs being charged with interest to respondent, and the 
other persons sued being absolved from the claim, and the decision 
being declared un prejudicial to the petitioners, Sheopershad and 
others. 

Appellants now repeat their old pleas, and urge that the evi- 
dence on record shews thftf they were not in possession ; that the 
year, month, and date of dispossession should have been specified 
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in the plaint ; that no good reason is exhibited for Shanund Ram 
and Beer Churrun, relinquishing the land ; that the sons of Ootum- 
chiind are, by virtue of their inheritance, in possession of wlmt- 
ever land their father owned in the mouzah in dispute, which, under 
the shasters, is not shared by appellants ; that they are in posses- 
sion of no part of Ootumchund’s estate ; that respondent has 
given no ground for Oodey Gobind and liis party being in posses- 
sion in conjunction with them, and lias caused witnesses under 
his influence and living at a distance from the land in dispute, to 
give evidence conforming with his wishes ; that the ameen took 
the evidence of several persons in the absence of Brijgobind ; 
that the land involved in the suit under Act IV. of 1840, was 
the joint property of Roop Chund and Ootumchund, and is 
unconnected with the lantl in suit ; that the decree has been 
given contrarily to the former one (in the suit of Chunder Dasee) 
on supposititious grounds ; that Brijgobind came to Sylhet, -"and 
married the daughter of Perkaschund, in 1247 ; but that the 
ameen had, notwitlistanding, declared him in possession from 
1244; that if the or marriage agreement, adduced 

by him, had been enquired into the truth, w^ould have appeared, 
with other immaterial matter. 

Oodey Gobind, Kishun Munnee, and Bishun Munnee, who 
defended the suit before the principal sudder ameen, have 
filed a petition dated 26tli February last, which, not being within 
time, or filed as an appeal, requires no further notice. 

Judgment. 

The ambiguous and evasive nature of the defence made by 
appellants, who neither state whether they are, or are not, in 
possession of the land in suit, leads me to believe the evidence 
of those witnesses who swear to their possession ; however, no 
final opinion can be given in the matter, for the investigation is 
obviously incomplete. It was the duty of the principal sudder 
ameen to enquire into the circumstances of nihxind jmtra^ filed 
by Brijgobind in order to shew that l\e could not, as the ameen 
has fecorded, have participated in possession from 1244, seeing 
that he only became ^connected with OotumchumPs family in 
1247; and this enquiry, being still requisite, it is necessary for 
me to remand the* Suit for further investigation, » 

' * It IS THEREFORE ORDERED^ 

Ths^ the decree of .the late sudder amerti be reversed, and the 
suit remanded for the investigation specified above, and such fur- 
ther investigation as may hereafJer appear to be necessary. The 
price of the stamp of the petition of appeal will be returned, and 
the remaining costs of this appeal will be provided in the principal 
sudder ameciPs future decree. 
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The 28th July 1848. 

No. 14 of 1848. 

Appeal from the decision of Ramtaruk Rai^ Moonsiff of Hingajeeah^ 
dated 30//t December 1847. 

Sahebram Seiii, Appellant, * 

versus 

Oodaye Das and Laloo Das, Respondents. 

Appellant sued for 3? rupees, damages for having been foully 
abused and threatened by respondents, in consequence of his 
having seized their cattle, which had trespassed on his land, and 
which were rescued by respondents. 

Oodaye Ram, respondent, answered, alleging that one of his 
cattle eat a little of the rice of the widow of Asharam Dutt, who 
carried the animal off, but subsequently released it ; and he declared 
the cause of suit to be enmity, from his having informed the offi- 
cers of the ex-rajah of Jynteah that appellant had planted some 
bamboos on their master^s land; and that* the damages claimed 
were disproportioned to appellant's circumstances. 

The moonsiff. Baboo Ramtaruk Rai, dismissed the suit, because 
the plaint did not set forth, as explained by two witnesses, that 
respondents had clubs in their hands when they came to appel- 
lant's house, while the third witness said nothing about clubs ; 
because of other trivial discrepancies ; and because the witnesses 
of Oodaye Ram, respondent, had established the defence. 

Appellant now urges, that the discrepancies noticed by the 
moonsiff are insufficient grounds for the dismissal of this claim, — 
with other immaterial matter. 

Judgment, 

The plea that the suit has been instituted, because Oodaye Ram 
gave information i/gainst apj^ellant, is not proved, is per se Aycak, 
and is altogether nugatory as a reason for the suit having been 
brought against Laloo Das, who is iiot^afleged to have joined in 
the information ; and thus no ground is proyjed and no proba- 
ble ground is assigned for a false suit. Moreovei^ ^trespass is 
admitted by Oodaye Ram to have occurred, and his own unt- 
iiesses have testified to • altercation having taken place bet^jeen 
him and appellant, though he does not allow it; and the discre- 
pancies noticed by the moonsif? arc such trivial instances of dif- 
ference as are not incompatible with a true story ; and, on the 
whole, and with especial reference to the absence of any pro- 
bable cause for a false suit,’ I see no reason to doubt the evidence 
adduced by appellant, whose statement I hold proved ; and, look- 
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ing to the circumstances of the case, I am of opinion that a decree 
for 10 rupees, with costs in proportion;' w]j|^ satisfy the ends of 
justice. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the sum of 10 
rupees be decreed in favour of appellant against respondents, with 
cotfts in proportion, and interest from the date of the moonsiif^s 
decision to the date of realization. 
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Present : T. BRUCE, Esq., Judge. 


The 1st July 1848. 

Case No. 25 of 1847. 

Regular Appeal from a decision of Moulvee Mahomed Aliy Principal 
Sudder AmeeUy dated 1th September 1847. 

Henry Roe, (Defendant,) Appellant, 
versus 

Nicholas Joachim, (Plaintiff,) Respondent. 


Case No. 26 of 1847. 

Regular Appeal from a decision of Moulvee Mahomed Aliy Principal 
Sudder Ameeriy dated 1th September 1847. 

Nicholas Joachim, (Plaintifti) Appellant, 
versus 

Henry Roe, (Defendant,) Respondent. 

Suit laid at Company's rupees 5,000. 

These are appeals from one and the same decision. 

The suit is an action for compensation in daina£;es for loss of 
services and injury to character, by the seduction of an unmarried 
female between 15 and IG years of age, the plaintiff’s eldest 
daughter. 

The plaint sets forth that the abduction took place on the night 
of the 12th March 1846 ; that on discovering next morning that 
his daughter was* in the defendant’s house, the plaintiff proceeded 
there in person, and demanded her rcs^aitution, but was refused ; 
that he made repeated applications to tiie defendant in writing, to 
the same effe$;t, with similar results, and at last recovered his 
daughter, only with the assistance of the magistratfe^ on the 35th 
June following, up to which period she had lived with the defen- 
dant in his house at Comillah, except during su temporary absence in 
the interior of the district, on w^ich occasion she accompanied him. 
In a petition filed subsequently, the plaintiff stated that his daughter 
had given birth to a son on the 19th December of that year. 

The defendant denied (he abduction or seduction. He affirmed 
that plaintiff’s daughter had taken refuge with him (defendant) on*^ 
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the niglit in question, voluntarily and of her own accord, to 
avoid the liarsli treatment of her parents, and in order that she 
miyht adopt measures with a view to her marriage, her parents 
having neglected to do so. He averred that she had accompanied 
him to the interior of the district, only from the dread of being 
taken back to her home by her father, during defendant’s absence ; 
that being 16 years of age, she was competent, by the custom of 
England, to take steps for lier own marriage ; that plaintiff* made 
no attempt to get her back for three months ; and then only suc- 
ceeded, with the assistance of an armed police force ; that defendant 
supposed she had come to his house with her father’s knowledge, 
and next day informed her father where she was, and told him, 
when he came for her, that he might ta\ce her away ; and finally, 
that she was a Woman of bad* character, leading a life of vice with 
her father’s knowledge and consent — a consent given for the sake 
of a portion of the wages of his daughter’s infamy. 

The principal sudder ameeii gave judgment for the plaintiff, with 
damages to the amount of 500 rupees and all costs. TJie deci- 
sion implies that the jJaintiff' liad proved his case ; but the manner 
in which judgment is recorded almost leads to a different conclusion. 

The principal sudder arneen states that neither loss of services 
nor the fact of abduction by the defendant, is proved, on the 
ground that they are of date subsequent to that on which the 
plaintiff* received back his daughter. He rejects as irrelevant seven 
original letters addressed by the defendant to plaintiff* and Ijis 
daughter, filed by plaintiff to prove his case by admissions of the 
defendant made under his own hand. He rejects, as unworthy of 
credit, the evidence of some of plaintiff’s witnesses of low caste. 
He states that the facts admitted by the defendant are sufficient to 
prove that there was more in his connection with the plaintiff’s 
(laughter than he chose to acknowledge ; and that the birth of a 
child, on the 19th December, afforded presumptive evidence against 
him ; but that, inasmuch as it appeared from the eyidence of 
Chundeechurn Bannerjea and Mr. Martinelly, that plaintiff’s 
daughter was in the habit of going fo other places,” and as she 
shewed great want of propriety in leaving her father’s liouse, and 
living with the defendant, Jic was not satisfied on the question of 
the child’s paternityi, ^ 

TJiese are^ibe sole reasons assigned for giving plaintiff a decree. 
One would imagine, on reading them, that they must lead to the 
dism^sal of the suit. . 

From this decision both parties ajipeal ; the plaintiff, on the ground 
that the damages awarded are insufficient, and the defendant, on 
the plea that the plaintiff’s case is not established, even on the prin- 
cipal sudder ameen’s own shewing. 

I am of ojiinion tliat the plaintiff has clearly proved the seduction. 
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I will not enter into the details of the evidence adduced by the 
defendant to prove that the plaintiff’s daughter, whose a^e the de- 
fendant himself admits docs not exceed 16 years, has long been 
an abandoned character : I reject it as quite unworthy of credit. 
A large body of witnesses has been examined by both parties on 
the point of her general respectability ; but not a word is said by 
any one credible witness, from which the slightest inference against 
her reputation can be drawn, although it has been attempted to 
draw unfavorable inferences from the most innocent acts, such, for 
instance, as visits at the houses of respectable persons, in company 
with her parents and sisters. The evidence of certain menial ser- 
vants of the defendant, and of a well known character Moulvcc Afzul, 
I reject, as did the principal sudder ameen, as unworthy of the 
slightest consideration. 

The plaintift‘’s witnesses, with the exception of some servants, are 
persons of the highest respectability ; among them are tw^o deputy 
collectors, the head master of the Government school, and others of 
unimpeachable character. 

The admissions of the defendant to Mr. Leicester, Nubochiindcr 
Chatterjea, and Kassee Chunder Ghuttuck, afford evidence against 
him of a most convincing nature. 

The letters rejected by the principal sudder ameen as irrelevant, 
form a mass of evidence against the defendant, the most conclusive 
that can well be imagined. The first of them is dated the 14th 
March, the day after that on wdiicli the plaintiff* discovered what 
had become of his daughter : tlie last was written about the time of 
the institution of the present suit. They are full of expressions of 
the most ardent affection for the plaintiff’s daughter. The defendant 
acknowledges in tlieni, that he has done what is ‘‘ very wrong,” 
and throughout them leads the plaintiff and his family to believe 
that, were it not for what he calls the threats of the plaintiff, the 
parties might have been or still might be married. In the letters 
of latest date, however, he tells the plaintiff to do his worst, stating 
that when the suit is instituted, he (defendant) will not be idle ; and 
that his reply in the case will elicit a great deal that may be detri- 
mental, if not ruinous, to plaintiff* and , his whole family. He 
concludes his last letter by saying, that iLthe parents persist in their 
attempt at compulsion, he will marry some otl^er person, although 
his aff'ection for the plaintiff’s daughter is still such an he can UQver 
have for any other. 

The last letter bears no date, but appears to have been received 
only t\vo days before the institutjpn of the present suit ; and yet the 
writer comes into court with the plea that the person to whom it is 
addressed, is a worthless profligate. It is proved by the evidence 
of Kassee Chunder Ghuttqck, that the plaintiff’s daughter stated to 
the magistrate on the 25th June, and in presence of the defendant, 
that she expected the latter to marry her. 



(K) ZILLAH TIPPERAII. 

At an early stage of the case, the defendant endoavonred to make 
it appear that the letters were not admissible as evidence, because 
they were private correspondence. The objection was only over- 
ruled after a reference to this court by the principal sudder ameeii. 

The inference, which the principal sudder ameen draws from the 
evidence of Mr. Martinelly and Chundeechurn Bannerjea, I confess 
myself quite unable to account for. 

The question involving the amount damages proper to be award- 
ed, remains to be considered ; and it is always a difficult one. 
The situation in life of the parties is, however, the main point to be 
taken into consideration in this case : for no amount of money could 
ever compensate for the injury done to the plaintiff and his family ; 
and the line of defence adopted by the defendant, is only an aggra- 
vation of the 6riginal wrorfg. It is clearly not a case calling for 
light damages. TJie plaintiff is the head clerk in the office of the 
collector of this district. The defendant is a retired medical officer. 

Apparently as reasons for awarding light damages, the principal 
sudder ameen states, 1st, that the circumstance of plaintiff' taking 
back his daughter, shews that her conduct did not occasion him 
much distress ; and 2ndly, that it appeared from a roobakaree of 
the deputy collector of Noacolly, that plaintiff* had been imprisoned 
for embezzlement. With regard to the former of these reasons, it 
is sufficient to state that it w'ould have been much to the plaintiff ’s 
discredit if he had not received back his daugliter. With regard 
to the latter, it appears from documents filed yesterday by the 
plaintiff that he was again employed in the public service, by the 
officer who ordered him to be imprisoned, eight days after the order 
in question ; and that the commissioner of revenue stated subse- 
quently, in an official letter to the deputy collector, that the plain- 
tiflTs default did not arise from personal corruption. He would 
appear to have been held legally responsible, by the revenue authori- 
ties, but without any criminality attaching to him. The reasons 
assigned by the principal sudder gineen for giving light, damages, 
appear therefore to be groundless. 

Th^ question of loss of service, I consider it needless to enter into. 
It forms the foundatioi\ of cases of this description in the English 
law, but only by a sort of legal fiction, the introduction of which 
into our courts is qu,ite unnecessary. ^ 

ynder aU *1110 circumstances of the case, I do not think tliat 
damages to the amount of 1,000 rupees can be considered excessive. 
A decree will issuq accordingly, amendrng the decision of the 
court below, and dismissing the defendant’s appeal. 

All (yai3ts of the court below will be charged to the defendant, 
and also those of appeal. The defendant’s appeal has proved 
groundless, but not so the plaintiff’s ; and the plaintiff could not 
reduce the value of his suit below its valuation in the lower court. 
Interest will be chargeable from the date of the principal sudder 
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ameen’s decision to tliis date, on the sum decreed by the prjnci])al 
sudderameen, including costs j and frpm this date, on tlie aggregate 
of those sums, and the amount excess damages decreed in appeal, 
including costs. 

The 3d July 1848. 

Case No. 28 of 1847. 

Regular Appeal from a decision of Motdvee Mahomed AUy Principal 
Sadder An.eeu^ dated 23ri November 1847. 

Banoo Beebee and Kulsoom Banoo alias Luteefa Banoo, (Defen- 
dants,) Appellants, 

versus 

> » 

Khooda Buksh and others, (Plaintiffs,) Respondents. 

Suit laid at Company’s rupees 4,959-1-9-15. 

Tuts is a suit for a share of real property under the Mahomed- 
an law of inheritance. 

The principal sudder ameen gave plaintiffs a decree, and the 
defendants appealed. 

In the petition of appeal the defendants stated that there were 
other heirs of Ameerooddeen, the party from whom the jdaintiffs 
alleged that they inherited, besides the i)laintiffs ; and a claim was 
shortly put in by one of the co-heirs : but before the appeal was 
brought to a hearing, the plaintiffs and defendants petitioned to 
have judgment recorded in conformity to a private adjustment 
between them, thereby excluding tlic claimant. 

Although the })arties to this adjustment only petition to have tlie 
court’s sanction to a private partition of property, which, they say, 
is already in their possession, their prayer cannot be acceded to ; 
for a recognition of the partition necessarily involves a recognition 
of the rights of the parties respectively, to the extent assumed by 
them in their petitions; and .this excludes the claimant altogether. 
To act on such pe.titions, wopld be to act in contravention of the 
provisions of Section 13, Regulation III. of 1793, which direct^ that 
the courts are not to pass a decree in any suit concerning the 
right of inheritance to real property, "to which there arc more 
claimants than '»ne, without adjudging the property to all claimants 
entitled to any portion of it, in the proportions to which they may 
be respectively entitled : and without going into the merits of the 
claimant’s title, it is impossible to act in the spirit of this law. • 

The suit must be remanded Spr re-investigation de navOy with 
reference to the claimant’s plea, on the principle laid do^ in the 
law quoted above. When the case was before the lower court, the 
defendants affirmed {vide 4 )rincipal sudder ameen’s proceeding of 
3d July 1847,) that the claimant and another were co-heirs with 
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the plaintiff*? ; and if the pica had been investigated then, a remand 
would probably not have been necessary now. 

The value of the stamp on which the petition of appeal is engross- 
ed, will be returned. 


The 5th July 1848. 

Case No. 2 of 1848. 

Regular Appeal from a decision of Mouloee Mahomed Alt, Principal 
Sndder Ameen^ dated %th February 1848. " 

Ifiirkishore R%e, (Plaintiff,) Appellant, 
versus 

Mahomed Ashuk, Shaik Dhagon, and Mahomed Kamil, (Defen- 
dants,) Respondents. 

Sait laid at Company’s rupees 1,855-12. 

This is a claim for a moiety (with interest) of the sale proceeds 
of a dependant talook in the 10-13-1-1 share of pergunnah Bulda 
Khal, sold under the provisions of Regulation VIll. of 1819, for 
the recovery of arrears of rent. 

The jdaintiff states that the talook was purchased by the defen- 
dant, Mahomed Ashuk, in the name of liis son-in-law, the defendant, 
Sheikh Dhagon, at a sale under Regulation VIII. of 1819, on the 
2d Jeit 1251 B. S. ; that Mahomed Ashuk sold one moiety of it to 
plaintiff, on the 26th Assin following ; transferred the remaining 
moiety to his own son, the defendant, Mahomed Kamil ; and peti- 
tioned the collector, by the ostensible purchaser Dhagon, to have 
plaintiff and Mahomed Kamil registered as proprietors — the parent 
estate being Government property ; and that the rent again falling 
into arrear, the talook was again put» up to sale under Regulation 
VITI. of 1819, and re-purchased by M'diomed Ashuk, on the 2d 
Jeit 1253 B. S. The suit is for a moiety of the surplus proceeds 
of this latter sale. 

Of the defendants, Mahomed Ashuk and Sheikh Dhagon, alone 
appeared. T^^cir ahswers, although filed separately^ are to the same 
effect. Thfey deny that the purchase by Dliagon in 1251 was 
made on account of Ashuk, that a moiety of the talook was subse- 
(jnehtly sold to thft plaintiff, or that any such petition as tliat 
referred to by plaintiff, was filed Dhagon ; and they affirm that 
the petrfton in question was filed, and mention made of Mahomed 
Ashuk, in a statement of balances connected with the sale, through 
collusion on the part of the collector’s aralah. Dhagon added that 
lie hud made the talook over to the plaintiff at his suggestion, with 
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a view to its assessment ; but that he little suspected that such a 
claim as the present would be preferred by him. 

The whole amount surplus sale proceeds is in deposit in the col- 
lector’s office, at the disposal of the plaintiff and Dhagon, provided 
they will grant a joint receipt for it. 

llie principal sudder ameen dismissed the suit, on the grounds 
that tlie plaintiff had entirely failed in proving that the purchase of 
the talook by Dhagon in 1251 was for and on behalf of Mahomed 
Ashuk, and consequently, that any transaction that might have 
taken place between the plaintiff and Ashuk, could not be allowed 
to operate to the prejudice of Dhagon. With regard to the petition 
before referred to as having been filed^in the collector’s office by 
Dhagon, the principal su’clder ameen held that there was no good 
(ividcnce to connect it with the partV whose name it bears ; and 
even supposing it to have been filed by Dhagon, that it did not 
correspond with the plaint, inasmuch as it stated that Dhagon, and 
not Ashuk, was the purchaser, and that plaintifi‘ had purchased a 
moiety of the talook from the former, not from the latter. 

In my opinion the princi[)al sudder ameen has taken a very pro- 
per view of the case. The evidence, although sufficient to warrant 
the presumption that there have been transactions between the 
parties, in connection with the talook, is yet altogether insufficient 
to establish the case as set forth in the plaint. The chief documen- 
tary evidence relied on by the plaintiff^ is the alleged petition of 
Dhagon so often referred to, and a receipt said to have been granted 
by Mahomed Ashuk to the plaintiff, ff)r the price of a moiety of the 
talook. But the account of the transfer, as given in the plaint, dif- 
fers from the account given in either of those documents, and neitlicr 
of them agree. If the transfer had been a honCi fide one, it is difficult 
to understand why, in opposition to universal usage, the vendee 
should have been satisfied with a receipt for the price of his pur- 
chase, instead of requiring from the vendor a formal bill of sale. 
And further, it would appear, from the receipt that the alleged 
transfer was, to a certain extent, conditional on the performance of 
certain acts by Dhagon, the*ostensiblc auction purchaser. Tlite sale 
of an 8 anna share of the talook to plaintiff may have been contem- 
plated ; but that it ever was completed, there is no evidence to prove. 
The whole proceedings of the parties are of such* a nature as to ren- 
der it necessary that the evidence be received with ffreat caution ; 
and this remark applies especially to the proceedings in the collec- 
tor’s office. The appellaTit urges that the original petition, bejfi’ing 
Dhagon’s name, and the origin^ sale papers be called for ; but 
nothing to be gathered from them, either as regards sirailRrity of 
signature, or any internal evidence to be derived froiu them, could 
affect the general features qf the case. 

The decision of the court below is affirmed, and the appeal dis- 
missed with all costs. 
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The Sth July 1848. 

Case No. 140 of 1848. 

Regular Appeal from a decision of Rajnarain Rae^ Moonsiff of 
Nassirnuggur^ dated 22rf May 1848. 

Zorawar Khan, (Plaintiff,) Appellant, 
versus 

Enayatoollah and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 63-12-3-4. 

The plaintiff brings his suit as farmer of mouzah Srepghur, per- 
gunnah Serael, for arrears%f rent, allegofl to be due from the defen- 
dants as jotedars, on account of a perioci extending from 1242 to 
1252 B. S., both years inclusive. 

He was nonsuited, because his plaint did not specify either the 
period of his own lease, or the dates of payment of rent by the 
defendants, for which he gave them credit ; because the plaint stated 
that he held the farm at the time of instituting the suit, wliereas it 
appeared from a petition, which he subsequently filed, that his lease 
had ex{)ircd the year before ; and because, of four brothers cultiva- 
ting conjointly, throe only were sued. In the petition referred to, 
the plaintiff stated that he had held farms of the land for the period 
in question under four different leases. 

Nothing being advanced in appeal calculated to shew that the 
moonsifFs reasons for his decision are erroneous, or insufficient, the 
appeal is dismissed, without summoning the respondents, and the 
order of nonsuit affirmed with costs. 


The 6th July 1848. 

Case No. 142 of 1848. 

Regular Appeal from a decision of Rajnarain Rae^ Moonsiff* of Nas^ 
sirnuggur, dated 2*1 th May 1848. 

Ramnarain Dutt, (Plaintiff,) Appellant, 

• versus 

Sheikh Khowaz, (Defendant,) Respondent. 

, • Suit laid at Company’s rupees 19-13'. 

The appellant and another, as joint proprietors of some karhoona 
land^in the 5 annas 12 gundahs share of pergunnah Serael, sued the 
respondent as their jotedar, for arrears of rent due under a kuboo- 
leut, saift to have been executed on the 25th Assar 1251 B. S. 

The moonsifi' dismissed the claim, rejecting the kubooleut as a 
forgery ; and from his decision an appeal is preferred by one of 
the plaintiffs. 
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As the appeal, although involving the rights of more tlian one 
party, -is only preferred by one of them, it is inadmissible, and as 
such must be rejected. If the appellant’s co-sharer declined to join 
with him in the appeal, the co-sharer might have been made a re- 
spondent, and the claim in appeal limited to the extent of the appel- 
lant’s interest in it ; but such an appeal as the present cannot be 
received. All costs payable by appellant. 

The 8th July 1848. 

Case No. 80 of 1848. 

Regular Appeal from pn order of Rnjnnrain Rae^ Moonsijf of 
Nassirmtggur^ dated ^th March 1848. 

Mahomed Kuleen and others, (Defendants,) Appellants, 

’versus 

Nubo Kishen Rae and Raj Kishen Rae, (Plaintiffs,) Respondents. 

Suit laid at Company’s rupees 298-0-0-0. 

This is a suit instituted under the provisions of Clauses, Section 
15, Regulation VII. of 1799, for damages for opposing the plaintiffs 
in the measurement of certain lands in their zeminJaree. 

The appeal is preferred from an order of the moonsiff, directing 
the parties to adduce evidence on the points for adjudication in the 
case, and fi)r the appointment of an arncen to measure the inouzah 
in which the lands are situated. 

The reasons of appeal are — 1 st, that the lands are not liable to 
measurement, under the conditions on which they are held ; and 
2ndly, that the inouzah being in the joint possession of other parties, ^ 
besides the plaintiffs and the defendants, the measurement of it, 
without making those other parties defendants, is opposed to the 
practice of the courts. 

As the former of these reasons involves a decision on the merits 
of the case, it forms no ground of appeal at the present stage of the 
])roceedings : the point on which it bears has not yet been decided 
by the moonsiff. Neither is the second of the reasons valid : for 
the object of the measurement is only to 'ascertain the quantity of 
land in the occupation of the defendants, and tjie rent payable for it, 
with a view 'to fix the amount damages to be awarded, should the 
plaintiffs establish their case. The order for the appointment of 
the ameen therefore, under the circumstances, forms no grojjnd for 
a regular appeal. The appeal implies that the suit has virtuUlly 
been decided ; but such is not tJtie case. 

I rejectithe appeal as inadmissible. 
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Present : J. F. C ATIICART, Esq., Judge. 

The 28th July 1848. 

Case No. 80. 

Regular Appeal from the decision of Mouloee Ashrvf Ilossein Khan^ 

Additional Principal Sadder Ameen^ dated 24//(t November 1846. 

Gobind Pursliad, after his demise, Gopaul Doss, his nephew, and 
Bunsee Lai, his son, (Plaintiffs,) Appellants, 
versus 

Shree Kislien and Teluckdhafee Lai, (Defendants,) Respondents. 

Claim, Company’s rupees 4,994-4, principal and interest, lent on 
a bond, due in two months, dated the lOtli Assar 1253 F. S., (25tli 
September 1845.) The plaintiffs set forth that the defendants 
(respondents) and another executed the above bond in their favor, in 
settlement of revenue paid and money lent on their account ; and that 
notwithstanding the expiration of the period of the bond and fretpient 
demands, they, the defendants, have refused to pay : they therefore 
now bring their action for principal and interest. 

In the original suit there were three defendants, of whom two, Shree 
Kishen and Tecluckdharee, respondents in this case, denied the claim 
in totoy alleging that they never had any dealings whatever with the 
plaintiffs, nor even granted or signed any bond in their favor ; and as 
for the revenue alleged by the plaintiffs to have been paid into the 
collectorate on their account, they had themselves forwarded the 
amount to<5unga Bishen, the third defendant, with instructions to pay 
it into the collectqrate, and if he, Gunga Bishen, had gone and bor- 
rowed money or executed a bond in their name but without* their 
knowledge or authority, it was no fault of theirs, and they could not 
be held liable ; and that neither were the/ present when the bond was 
signed. Gunga Bishen, the third defendant, wlio also appeals from 
the same decision in the following number, acknowledged the claim 
to be just, and alleged that the two other defendants were perfectly 
aware of the transaction, were present at thrf time, and withTtheir 
consent he signed their names toi»the bond as well as his own . 

The lower court gave a decree for the whole amount dlSimed in 
favor of the plaintiffs, but only against the third defendant, Gunga 
Bishen, who acknowleclgecbthe claim to be just, and absolving the two 
others from all claim and costs of suit, which latter was ordered to be 
paid by the plaintiffs, — observing that, although the plaintift*s produced 
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evidence to prove that all three defendants were present at the 
signing of the bond, and that it was executed with their consent, yet 
that notwithstanding the alleged presence of the whole of the defen- 
dant the bond was only signed by one without any apparent reason 
or authority, that such a proceeding was irregular and unsatisfactory, 
and threw suspicion on the claim. 

From this decision the plaintiffs appeal to this court, urging that 
their claim had been fully proved against all three defendants ; and 
it was very unjust to decree the case only against one defendant, 
who was unable to pay the claim. 

From the proceedings it appeared clearly that the bond was only 
signed by one of the defendants, viz. Gunga Bishen, and that witliout 
any apparent reason or authqjrity ; moreover, two witnesses produced 
by the respondents depose that they were themselves present at the 
signing of the bond, but refused to become witnesses to it, as the 
respondents were not then present. I agree w'ith the lower court 
in considering the nature of the claim as against the two respondents 
suspicious and irregular. It is therefore ordered that the appeal be 
dismissed with costs. 

The 28th July 1848. 

Case No. 81. 

Regular Appeal from the decision of Moulvee Ashruf Ilossein Khan^ 

Additional Principal Sudder Ameen^ dated 2^th November 1846. 

Gunga Bishen, (Defendant,) Appellant, 
versus 

Gobind Persad and others, (Plaintiffs,) Respondents. 

Claim as above. 

This is another appeal from the same decision of the lower court 
as in No. 80, decided this day, and of which the details are fully 
given above. As the case is the same, the same order, and on the 
same ^rrounds, is therefore passed, viz. ‘that this appeal be also dis- 
missed with costs. 



ZILLAII TIRHOOT. 


161 


Present: JOHN FRENCH, Esq., Additional Judge. 

The 5tii July 1848. 

No. 144. 

Regular Appeal from a decision passed by Moulvce Neamut Alt 
Khan^ Principal Sudder Ameen^ Mozvfferpore, dated Ath February 
1846. 

Gopaul Lull and Musst. Chatter Koonwur, (Plaintiffs,) Appellants, 
= versus 

Bhyro Singh and four others. Principals, Gonianee Singh and 

»* ‘ 

seven others, Etyatun, (Defendants,) Respondents. 

This suit was for possession and mutation of their names in the 
records of the collectorate of 4 atinas, 13 gundalis, 1 cowree 
and 1 kraunt of the whole village Reigah, aslee and dakhlee, 
pergunnah Mhylah. Action laid at Company's rupees 4,886-14-2, 
including mesne profits. 

The purport of the plaint sets forth Bhyjoo Takoor, Jeeblall 
Takoor, and Ramdyal Takoor sued the proprietors, Chowdree 
Mundurnarain Singh and others, for the whole of the abovemen- 
tioned village, during which period those three continued to 
borrow from the plaintiffs. On the 4th of Maugh 1248 Fuslee, an 
adjustment of accounts was effected, which exhibited the sum of 
rupees 4,995 was due to the plaintiffs, for which amount the 
defendants wrote a deed of partnership, stipulating to let the 
plaintiffs into a share of 4 annas, 13 gundahs, I cowree, and 1 
kraunt of the aforesaid village after obtaining a decree of the case ; 
who having obtained a decree in the appeal court of the additional 
judge, and not having put the appellants in possession agreeably 
to the comlitions of the deed, this suit is instituted. 

Defendant, Rarpdyal Takpor, answered he was not a plaintiff in 
the case alluded to in the plaint, he was at that time a mincfl-, lie 
signed no deed of partnership. Bhyjbo l>ikoorand others sued in 
forma pauperis ; they did not require tcT borrow, to carry on the 
suit, therefore the document is a fabrication. •* ^ 

Bhyro Singh and two others, the sons -of Bhyjoo Takoor, 
answered similarly as (he above. 

The answer of JeebJafl Singh was the same* as that of Rarpdyal 
Takoor. % 

The answer of Gomanee Singh and others, the eiSlionary 
defendants, set forth they are unjustly sued, they had no concern 
in the matter. 4 
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The principal sadder ameen dismissed the case, on the js^rounds: 
the document of partnership was on account of money borrowed 
to carry the expenses of the court, agreeably to a decision as 
precedent of the judge, in which mention is made of a precedent 
decision of the Sudder Court, that it is in a manner of a lottery, is 
not admissible and the decision passed by the additional judge 
filed by tlie plaintiifs is not applicable to this case, as the plaintiffs 
have in their plaint stated the money was borrowed for the 
expenses of the court. 

Plaintiffs appealed against this decision urging that, on inspection 
of the document, it will be proved tiie money was not borrowed 
for the expenses of the court, but fo^: their own expenses the 
document was^iven. Thc^decision of the judge tiled as a prece- 
dent is for the expenses of the court, which is not applicable to 
this case, but that filed by them, appellants, a decision of the addi- 
tional judge, regarding money borrowed for marriages, &c., is 
adapted to this case, which the principal sudder ameen did not 
take into due consideration. 


Court. 

The plaint makes no mention from what date the defendants 
commenced to borrow money from the plaintiffs, nor does the docu- 
ment of partiiersinp, but both set forth from the commencement 
of the institution of the suit by Bhyjoo Takoor and others vet'sus 
Cliowdrec Mundernarain Singh and others for the village lleigah 
until tlie date of entering into the deed. The purport of which 
tends to lead the mind to believe the money was borrowed to 
discharge the expenccs of the court ; yet Bhyjoo Takoor and 
others sued in fonnd pauperisy thereby could not require any 
money to carry on the suit. The strangeness of lending particu- 
larly to paupers for a period more than ten years while that case 
was pending in the several vicissitudes thereof, and to .the extent 
of near 5,(X)() rupees cannot be credited by any court ; this coupled 
with*the circumstance, the plaintift*^s witnesses were wholly unac- 
quainted whether there ♦.vas any adjustment of accounts between 
the parties, consequcntlyHhe legal proof of borrowing on the part 
of the defendants** is not proved, thereby throMjing very great 
suspicion ofi the deed of partnership to be fabrication, for there 
is not much depcndance to be placed on the mere evidence of 
W'itiftjsses that the •defendants signed the deed of partnership, 
and that alone is not sufficient t^ prove the claim. Under these 
circunislJJinces the appeal is rejected, with costs of both courts 
chargeable to the appellants : the decision of the principal sudder 
ameen is affirmed. , 
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The 8th July 1848. 

Regular Appeal from a decision passed by Syed Ashruff Hoosein^ 
Second Principal Sudder Ameeji^ Mozuffcrpore^ dated 27th 
March 1846. 

No. 310. 

Shaik Beesbarut Ali, Shaik Lootuf AH, Beeboc Sukcenab, Sbaik 
llajecb Aliy and Meer Asbgbur Ali, (Defendants,) Appellants, 

versus 

Miisst. Soorja Koonwiir, tlic -inotber, and ber daughters, Mnsst. 
Doorputtee Koonwur and Purmeisbice Koonwur, (PlaintilTs,) 
Respondents. * 

- No. 338j 

Musst. Soorja Koonwur, (Defendant,) Appellant, 
versus 

Sluiik Beesbarut All, Sbaik Lootuf Ali, Musst. Neiscenin, wife of 
Shaik Beesbarut Ali, Musst. Beebce Sukeenab, Sbaik Rcijeeb 
Ali, and Meer Asbgbur Ali, (Plaintiffs,) Respondents. 

The action was laid at Company’s rupees 1,066-10-8, and tlio 
suit for possession of 2 annas portion within 4 annas share of the 
16 annas of village Kootoobpore Dooinree, piirgunnab llajeepore, 
purchased under bill of sale, dated 14th of October 1838, for the 
sum of Sicca rupees 1,(XX). 

Both these appeals are against the same decision. This ease 
was originally tried and decided on the 7th of August 1813, 
wdien it was dismissed, on grounds the bill of sale was not suili- 
ciently proved. On appeal, the case was returned for rc-inveslig;i- 
tion, on points indicated in the decision passed on the 4tb of August 
1845, by tliis court. On re-investigation of the case, the second 
principal sudder ameen decreed in favour of the plaintiff, 1 anna 
and 12 ^undahs, on the grounds tlic defendants acknowledged 
their father was seisin wdtb that portion, and the plaintiffs had not 
proved the vendors had 2» annas portion to dispose of. The ap- 
pellants under No. 310, urge : as the sale to Musst. Sukeenab is 
proved to be prior to the sale effected with Musst. Soorja Koon- 
wur, thereby the plaintiffs’ bill of sale is of no ^validity, how could 
the principal Sudder ainecn pass a decision in theii; favour for i 
anna and 12 gundabs portion? 

The appellants undei; No. 338 urge that the witnesses on tlieir 
part proved the father of the vendors was seisin with 2flnnas 
portion of the property, if not, Che vendors would not havyvriti cn 
a bill of sale for 2 annas ; from these circumstances thej^re en- 
titled to the whole 2 annas, and thereby shewing the decree for 1 
anna, 12 gundabs, passed *by the second principal sudder ameen, 
is wrong. 



164 


ZlLLAIl TlllllOOT. 


Court. 

• The deed of the receipt of earnest money, rupees 40, to bind tlie 
bargain made with Beebee Sukeenah, for the sale of 1 anna of 
the 2 annas under dispute, is dated 20th of September 1833 ; it 
stipulates to pay the purchase money, 400 rupees, in two months, 
and it is to be noted that there are two alterations in the first 
line of the deed, the first is in the name of Nusserun, the whole 
of the letters in that name, with the exception of the last letter w, 
arc altered, the second is in the name of Zealul Huck. z, e, a, are 
alterations. These alterations throw discredit on the document. 
The bill of sale to Musst. Soorja Koonwur is dated 14tli October 
1838, five years subsequent to the deed of receipt of the earnest 
money, and one^year, one month, and twelve days prior to the date 
of receipt of the purchase money from Beebee Sukeenah, which 
receipt is dated5thof Aughun 1247 Fuslee; which date, on referring 
to the calendar, corresponds with 26th of November 1839. This 
receipt does not prove the prior sale to Beebee Sukeenah, but 
contrariwise, she had forfeited her earnest money, if she ever paid, 
and that the purchase money was not made over, if ever paid ; for 
the proof thereof is not established by evidence of the witnesses 
adduced by Beeshartt Ali and Lootuf Ali, but tends to throw a 
disbelief on the whole transaction alleged to have been effected 
with Beebee Sukeenah. The birth and existence of Shaik Rajeeb 
Ali, their alleged half brother, has not been attempted to be estab- 
lished, as required by this court on returning the case to the prin- 
cipal sudder ameen for re-investigation ; or any proof that Beebee 
Sukeenah was the daughter of Shaik Khareemullah,'and came into 
possession of 8 gundahs share of his heritage. From the decision 
of the judge, dated 4th of March 1837, it appears Musst. Soorja 
Koonwur was plaintiff versus Chowdree Dushtdowun and others, 
were defendants, among the several estates of which the plaintiff 
was dispossessed by Chowdree Dushtdowun, that of village Kootub- 
pore Doomree is specified, as being then under lease to 'the plain- 
tiff, qp advance of Sicca rupees 700. And Musst. Soorja Koon- 
wur in theTe-investigatipn of the case proved by the evidence of 
witnesses that Shaik Kho jabuksh held 2 annas portion, and leased 
the said 2 annas portion to Chowdree Odah Singh, the husband of 
Musst. Soorja Koonwur; and that Shaik BeesKarut Ali and 
Shaik Lootuf Ali sold the said 2 annas portion on receivijig 300 
rupe^ over and above the 700 rupees advance made at the time of 
the lea^e, making 1 ,0i(X) rupees for the sale of the 2 annas ; and 
that Shaj^ Khodabuksh had no offher sons but Shaik Beesharut 
Ali and Lootuf Ali. Under these circumstances the appellants 
under No. 310 have not proved their allegations, their appeal is 
dismissed. The appellants under No. S38 having proved their 
claim, a decree is passed in their favour for the whole 2 annas 
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share, the costs of suit of both courts to be chargeable to the res- 
pondents, Bcesharut Ali, Lootuf Ali, Beebee Sukeenah, and 
Beebee Nusseerun. The decision of the principal sudder aineen 
is amended and affirmed. 

The 15th July 1848. 

No. 276. 

Regular Appeal from a decision passed by Moulvee Neamut Ali Khan, 
Principal Sudder Ameen^ Mozufferpore^ dated Sc? of March 1846. 

Mohunt Soodursun Doss and Bhyroduth alias Bhugwan Doss, 
* (Defendants,) Appellants, 

• versus 

Syed Imdad Ali, and three others, tlie heirs of Sy^d Ershad Ali, 
deceased, (Plaintiifs,) Respondents. 

This suit was for the possession and mutation of their names of 
2 annas within 6 annas named puttee Kurd, of the whole 16 
annas of village Mhael, purgunnah Hajeepore, and for the cancel- 
ment of chittee bhurneenamah, dated 15th of May 1834, together 
with mesne profits. Action laid at Company's rupees 1,530, 2 
annas, 11 pies, 16 krants. 

The plaint sets forth within the puttee Kurd 2 annas appertain- 
ed to the plaintiffs, and 4 annas to others; the whole village 
being rent-free land, it was attached by the officers of Govern- 
ment under the lid Regulation of 1819; the petitioners, together 
with die other proprietors, petitioned for the settlement with them 
for their respective shares. The defendants, being lessees of the 
whole puttee Kurd on advance, also applied for the settlement to 
be made with them. The deputy collector effected the settlement 
with the defendants. An order was passed by the Sudder Board, 
not to effect the settlement with the farmers, but with the pro- 
prietors. The defendants then filed a bhurneenamah chittee for 
the interest, in lieu of a bond debt, which induced the deputy 
collector to continue the settlement with the defendants; and 
directed the plaintiffs to sue in court for the cancelment of the 
burneenamah chittee : that order having been affirmed on appeal 
against it, is the cause of this suit. • 

Defendant, piiyroduth, in his answer, alleged he was merely a 
mooktar, therefore the suit against him was not corfect. , 
Mohunt Soodursun Doss, defendant, alleged the 6 annas puttee 
Kurd was, by Syed Ei'shad Ali, the fathea of the plaintiffi and 
others, leased to Raja Bussun^Rae, on advance of Sicca rupees 
4,551, from 1213 to 1219 Fuslee, stipulating the le^t^should 
be continued to be held until the advance was discharged ; ft 
is dated the 11th of Jumjnad-us-sanee 1220 Hjree, agreeing with 
1212 Fuslee, it Has the impress of the kazee^s seal, and registered. 
The aforesaid raja transferred the lease and the advance to Mohunt 
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Narain Dosa, his uncle, aijd Mohuiit Rajgopaul Doss, tlie priest, 
from which circumstance the lease came into his possession. 
The deed bhurneeiiamah is for 25 rupees in lieu of interest pay- 
able on bonds, the objection to which by the plaintiffs is wrong. 

Syed Kamal Ali answered, the plaintiffs are not sharers in the 
property to the extent they have sued for. The disputed proper- 
ty is in the lease held by the defendants. The defendants^ bhurnee- 
namah is a fabrication. 

The principal sudder ameen passed a decree in favour of the 
plaintiffs, arising from the original bhiirncenanmh chittee not 
having been filed after having been called for, throws a suspicion 
tliercon it cannot be verified ; and the copy of evidence of a wit- 
ness given in another case filed, does not establish any proof 
thereof, it is thSreforc cancelled. The names of the plaintiffs to 
be entered in the imitation book, and to be put in possession of 2 
annas of the revenue and land of the puttee Kurd. 

The defendants appealed, urging tlie disputed property is in 
their possession by virtue of the lease ; without first suing to cancel 
the lease, to do so for the cancclment of the bhurneeiiamah is 
not correct. The advance on the lease not having been paid, the 
decision of the principal sudder ameen is not correct. 

Court. 

The plaintiffs sue for the possession of 2 annas of the puttee 
Kurd and the cancclment of the bhurneenamah. The defendants 
plead they hold the land not only by the bhurneenamah, but also 
from a lease on advance of the whole six annas of puttee J^urd, 
and until that advance be discharged they claim a right to retain 
possession. From perusal of the papers, there is every reason to 
believe the bhurneenamah chittee (the original, said to have been 
lost) was not strictly a correct one. The cancelment thereof by 
the principal sudder ameen is considered proper, consequently 
the plaintiffs are entitled to have the settlement of the land to be 
made with them ; but of the exact portion and the right of being 
put in possession thereof, no investigation appears to have been 
inade^; hence in that portion of decis*ion of the princLpal sudder 
ameen, which decrees tlio plaintiffs are entitled to a separation of, 
and to be put in possession of the 2 annas jumina and land, and 
in the face of the leStse on advance of the whole 6 annas of puttee 
Kuud, which Ms filed, there is a seeming incorrectness. Under 
these circumstances, ordered, the decision of the principal sudder 
ameec be reversed, stud the case sent back' for re-investigation, to 
call on the plaintiffs to establish ^lieir right to 2 annas portion of 
the purtt^Kurd and their right to the possession of the same, and 
to call on the defendants to establish their right to possession of 
the disputed portion of puttee Kurd — after re-investigation thereof, 
to pass a decision according to merits of the case. The amount 
of stamp of appeal plaint to be returned to appellant. 
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The 18th July 1848. 

No. 14. 

Regular Ap2)eal from a decision passed hy Moalcee Neamut AH 

Khan^ Principal Sadder Ameeny MozufferporCy dated ^dd December 
1845. 

Ileera Lall Doss and three others, (Defeiulanls,) Appellants, 

versus 

Bhugwutnarain Singh and nineteen others, (PlaintiflFs,) 
Respondents. 

The amount of action is laid at Company’s rupees 5,000, and 
for the possession of 5(K1 beegahs of land, called Hoosrahec, the 
dakhlee, or dependance of village Bifcsuntpore Pirtvrce, perguniiah 
Mhylah, and for the reversal of proceeding under IVtli Act of 
1840, dated the 5th of November 1841. 

This case was investigated by the present principal sudder 
anieen in the year 1843, and on the 15th of July 1843, dismissed 
the case. On appeal, it appearing to this court the plaintiffs 
claimed the property under dispute, as revenue land appertaining 
to their estate Biissuntpore Pukree, the defendants, as belong- 
ing to them exempt from revenue, desi^ated koonbah, or in lieu 
of blood ; no reference having been made to the collector to ascer- 
tain whether the property under dispute was revenue land or exempt 
thereform ; the case was returned to the principal sudder ameeu 
on the 27th of March 1845, to submit the case to the collector under 
the 1st Clause, 30th Section, lid Regulation of 1819, and, after the 
return of the case to his court, to rc-iiivestigate the matter, and pass 
a decision according to the merits of the case. In conformity to the 
above instructions the case having been forwarded to,^nd return- 
ed by the collector, the principal sudder ameen re-investigated the 
case and passed a decision in favor of the plainlilTs on the grounds : — 
The collector reported the property under dispute was land paying 
revenue to Government; and on perusal of the papers of the case 
together with those filed By the collector, it not appearing, from 
the registry books of the collectorate ot land exempt from reve- 
nue, for the years 1180, 1 189, 1202, and 1209 Fuslee, or any other 
papers of laml exempt from revenue, that any insertion or men- 
tion of the village Hoosrahee being exempt, from Revenue, qr as 
being under koonbah grant. From the amuldustuck, or order 
to put in possession, * filed by the defendigits, it appear!^ from 
the tenor thereof, it w^as merely from a dispute that arose be- 
tween the canoongoes .themselves; it was in the pegj^vf of the 
collector to adjust, but it was not in the province of the col- 
lector to give any person land that was held under jageer 
tenure by another, and that exempt from revenue as koonbah, 
or in lieu of blood. From the book 1224 Fuslee, detailing list of 
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villages to 1228 Fiislee^ was formed by themselves^ that is^ 
Heerah Lall Canoongoe^ is contrary to the registry of 1180 
Fuslee, and to their ancestor's application for the settlement 
of Bussuntpore Piikree aslee with dakhlee, and contrary to the 
book of settlement land for 1201 Fuslee. The village Hoosrahee 
is inserted^ and is termed aslee^ separated and distinct from village 
Bussuntpore Pukree, is not to be depended on. From the papers 
filed by the plaintiffs, copy of proceeding of the foujdarry, dated 
15th October 1823 A. D., copy of decision passed by the arbitra- 
tors, in which Heera Lall Doss Canoongoe was one of the 
arbitrators, in the case of the boundary dispute between the 
village Bussuntpore Pukree and village Meetuwah, copy of 
decision of the register, confirnrdng the decision of the arbitrators, 
copy of report oi butwarreh, or partition, of Bussuntpore Pukree, 
aslee and daklee, dated 27th September 1799; and at the request 
of the plaintiffs, the case decided by the register was called for, 
and such copies as were taken therefrom and filed in this case, 
were compared and found correct. From perusal of all papers 
filed by the plaintiffs, their plaint is ascertained to be right and 
proper. 

The defendants appealed against this decision, urging the col- 
lector in his proceeding rmarked it was the right of the plaintiffs, 
and should be so decreed, is not the province of the collector, but 
merely to state whether the land under dispute was revenue or 
exempt from payment of revenue to the Government. Notwith- 
standing it is proved by the records of the Government that it is 
exempt from revenue as koonbah, it has been decreed to the 
plaintiffs by the principal sudder ameen, The village Hoosrahee, 
as daklee, or appendage of Bussuntpore Pukree, is not proved 
by any papn in the collectorate. 

Respondents answered : The amul dustuk, copy of hookoom- 
nameh, or order, and copy from book of land exempt from revenue 
dated 1228 Fuslee, filed by the appellants, are of no validity. 
The appellants claim the land as koonbah, have not filed any docu- 
ment in proof thereof. The village Hoosrahee as an appendage of 
Bussuntpore Pukree has been partitioned as such, and confirmed 
by the Government. 

" Court. 

• * 

It is a known fact, at the time of the decennial settlement, 
and subsequent thereto, proclamations* have been issued 
inviting and directing the holders jjf grants of land exempt from 
revenue produce them at the collectorate for the registry 
thereof. The appellants^ ancestors are said to have been, and 
themselves are stated to be canoongoes, Jience the plea of ignor- 
ance of the proclamations to register grants of land exempt from 
revenue cannot be urged by them. Moreover, the appellants^ ances- 
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tors were proprietors of the estate Bussuntpore Pukree, aslee 
and daklee^ for they made application in J201 Fuslee for the 
settlement thereof to be effected with them ; at which time they 
could with equal facility have registered the grant, or decree, for 
the village Hoosrahee Koonbah, or land in lieu of blood. Collec- 
tors obtained the assistance of the canoongoes to form the regis- 
ter of the revenue estates, the names of the daklee, or dependant 
villages to Bussuntpore Pukree were not satishictorily given, or 
that th? village Hoosrahee was omitted, or wrongly named, that 
they might fraudulently retain it after disposal of the other por- 
tions of the estate Bussuntpore Pukree by sale and otherwise, 
which now appears to have gone from them. 

There being no registry of the vjllagc Iloosrj^hee as exempt 
from revenue until the formation of the book of 1224 to '1228, 
which was formed by Heera Loll Dass, one of the appellants, no 
confidence can be placed thereon, of its validity. .The amul 
dustuk filed by the appellants in the original case, is dated in 
English 5th of June 1788, with the signature of R. Bathurst, 
collector,^^ and impression of a seal, dated 1200: it also appears 
to have been copied in a book of copies in the collectorate. 
This book is not bound, nor are the pages numbered, or signed by 
any person. Having called for, from the collectorate, original 
documents with Mr. Bathurst’s name and seal of office, to ascer- 
tain whether the amuldustuk was genuine or not, llie miinber 
of 20 original docuinents were brought; they had all of them 
merely the initials R. B., collector, the seals were simihir, but 
the year inserted in the seal on the amuldustuk is 1200; and 
the year in all the seals on the documents brought from the 
collectorate is 1201, although two of the documents were for 
1/88 A. D. A letter book from the crdlectoratc was adduced 
in which Mr. Bathurst’s name was written in full, one being 
written on English paper and other on country paper, did not 
accurately correspond. The difference in the year of the seals 
throws a doubt ou the genuineness of the amuldustuk. The copy 
of hookoomnamch, or order, is altogether of no utility in proof,*copy 
having been obtained froin the kazee’s registry book, no village 
mentioned therein or any official signature thereon. From the 
butvvarah, or partition papers filed, it appears the viliii^e Bussunt- 
pore Pukree, the principal and two dependant: villages Buryarp*ore 
and Hoosrahee were pi^rtitioncd by officers of Government; the 
partition of the first 8 annas portion was effected and comfffejted 
on the 17tb January 1800, corresponding with 1207 Fu^^ee, at 
which time the appellants did not come forward with affy objec- 
tion ; the butwarah of the other 8 annas portion of the said villages 
commenced in 1827 A. D., and the partiti6n was completed .on 
the 1st of August 1832, and confirmed by the revenue commissioner 
7th January 1833. On the 27th of January 1828 the appellants 
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preferred a petition to the collector, claiming the village Hoosraliee 
as their koonbah, on which petition and on that date an order 
was passed for the petitioners to carry their documental proofs to 
the person forming the partition; they do not appear to have followed 
the collector's instructions, for the collector, in his proceeding at 
the conclusion of the butwarah, states, as the petitioners have 
not adduced their proofs in the course of four years, their claim is 
rejected. The land stated by the appellants to be their koonbah, 
having gone through the operation of a partition, the courts have 
not the power to interfere in a manner that would annul the par- 
tition under XIXth Regulation of 1814. The appellants did not 
make any objection on the first partition ti’mt took place, although a 
portiop of the v^illage Hoosr^hee was included therein ; although 
an objection was made about the commencement of the second 
partition, yet during the course of more than four years, they did 
not produce to the person forming the partition any document in 
proof of their allegation to the collector, and the documents filed 
in court in the original case do not yield sufficient proof of their 
right to the village as their koonbah. Therefore, ordered, their 
appeal be dismissed with costs of^both courts chargeable to the 
appellants, and the decision of the principal sudder aiiieen is 
affirmed. 

The 19tii July 1848. 

No. 311. 

Regular Appeal from a decision passed by Moulvee Neamut AH 
Khan, Principal Sudder Ameen, Mozufferpore, dated 7th March 
1846. 

Luchmecnarayen Singh and thirty-one others, (Plaintiffs,) 
Appellants, 

versus 

Rambuksh Singh and twenty-seven others, (Defendants,) 
Respondents. 

The amount of action In this case is^^id at Company's rupees 
4,1*53-5-6, and tliQ suit for the investigation of right to the pro- 
perfy, possession, and partition of the revenue' and lands of 
10 annas within 12 annas, of the whole 16 annas of each of the 
villages Bhudeihund, Heeinay unpore, Pindur, Raypore Jugger- 
nauth, principal with dependencies 6 villages, purgunnah Nanpoor. 

Purpoi;t of the plaint : These fillages were the estates of Ram- 
sah Doss, deceased, the ancestor of both parties, who had four 
sons, firsts Bindrabpnd, the ancestor of Rambuksh and eight 
others of the defendants; second, Mudwlin Doss, ancestor of Luch- 
meeiiarayen and eleven others of the plaintiffs ; third, Soorut Singh, 
ancestor of Hurruk Lall and eight others of the plaintiffs; fourth. 
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Joykishen Doss, who had two sons, first, Jowarmull, the ancestor 
of Gomanee Lall and eiglit olliers of the plaintiffs, second, Saheeb 
Kara, ancestor of Bussunt Lall and ten others of the defendants. 
At the decennial settlement, the names of the ancestors of the 
defendants were recorded in the collectorate, and the ancestors of 
the plaintiffs remained in possession on the estate. Formerly, the 
ancestors and the plaintiffs sued for 10 annas share of one village, 
Bhudeihand, and mentioned in the plaint they would hereafter 
sue for the other villages. On the 10th of December 1832 the 
case was nonsuited by Biikshesh Ali, principal sudder ameen, 
and directed to sue for all the villages together : hence the present 
suit. , 

Rambuksh Singh and eight others of the defendants alleged : 
The plaintiffs had no concern in the villages. They have not men- 
tioned in the plaint when they were dispossessed. The villages 
were acquired by their ancestor Bindrabund by purchase under 
two bills of sale — Heeinayunpore, under bill of sale dated 1 Ith 
of Ramzan 1101 Hijree, corresponding with 1096 Fuslec, from 
Hussun Khan, for the sum of Sicca rupees 61-15-2 — the other 
villages, under bill of sale dated IJth Jummad-us-sanee 1095 Hijree, 
from Yardyar Beig, attorney of Hussun Khan, the vendor, for the 
sum of Sicca rupees 185, from which time they have continued 
in their possession by regular descent. 

Goburdun Lall and three others, defendants, allege the suit of 
the plaintiffs is correct ; and in possession of Rambuksh Singh 
and others ; they themselves are not in possession, and have bej n 
unjustly sued. 

Modee Raot and three others, lessees, filed answer similar to 
that of Rambuksh Singh and others. 

The other eleven defendants allowed the case to go by default. 

The principal sudder ameen dismissed the case, on the grounds: 
The plaintiffs had not proved the several villages were acquired by, 
and the property of Ramsah Doss. I'he defendants have proved 
they were acquired by tfieir ancestor, Bindrabund, and in their 
possession ; and the plaintiffs have nev(u* been in possession ; and 
the plaint is barred by lapse of time. * 

The plaintiffs appeal against this decisioTi, urging : They had 
filed a decision, dated 15th of September 1810, fiassed by the 
sudder ameen, in which case Durgaduth and otliers were plain- 
tiffs versus these defendants, and was decided by adjustnfbnt by 
the parties, and prove Ramsal^Doss was ancestor of bot^j parties. 
The principal sudder ameen states, if we, the appeltants, are in 
possession, where is the necessity of suing? There was 121 beegahs 
of mulikana measured, und we are in possession of a proportionate 
share thereof. From the date of the nonsuit twelve years have 
not elapsed, and this suit was instituted within that time. 
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Court. 

The first point to be enquired into is^ whether this suit falls 
under the rules of limitation ; if not, then the other points of the 
appeal will be entered into. The appellants rest their rij^ht of 
elaiin to the share sued for, in virtue of the solanainah, or adjust- 
ment decision, passed on the 1 5th of September 1810, by which 
some of their brethren obtained a share. From the date of this 
decision, to that of institution of this suit, 7th December 1844, 
thirty-four years, two months, and twenty-two days have elapsed. 
They allege a suit was instituted in the interim and nonsuited on 
the lOth of December 1832, from which date twelve** years had 
not elapsed, which is of no avail to them, inasmuch in that very 
nonsuit decisioM is mentioned that suit had not been instituted 
within the prescribed period, yet gave them the benefit of a non- 
suit, arising from insertion in that plaint! they would sue for the 
shares in the other villages hereafter. The case which was non- 
suited, as appears from the register book of the court (the original 
case not to be found by the record keeper) to have been instituted 
on the 31st of March 1828, which shews a lapse of seventeen 
years, six months, and seventeen days from the date of decision in 
favor of their brethren ; and from date of nonsuit decision to the 
institution of this suit there was a lapse of eleven years, eleven 
months, and twenty-seven days, that is, twelve years within three 
days. This case falls under Construction No. 980, and conse- 
quently under the limitation rules is barred. Therefore, ordered, 
the appeal be dismissed with costs of both courts chargeable to 
the appellants ; the decision of the principal sudder ameen atlirmed. 

The 21st July 1848. 

No. 339. 

Begular Appeal from a decision passed hy Syed Ushruf Ilosein, 
Second Prmcipal Sudder Ameen; Mozvfferpore^ dated 26ih of 
March 1846. 

Sheopursun Singh, Surety of the Defendant, (Defendant,) Appellant, 

• versus 

Loll Beharry^Singh and four others, (Plaintiffs,) Respondents. 

Tifis suit IS for the recovery of Company's rupees 1,118-1, 
being the principal and interest of surplufi proceeds of auction 
sale of 'village Poosahpore, of the portion of 15 gundahs and 1 
cowTee, ^yithiii 5 annas, 6 gundaha,‘i2 cowrees, and 2 krauts, the 
portion of ^defendants of the first part. The whole village was 
sold by auction on account of arrears of revenue to the Government, 
and purchased by Brijbeharry Singh, for tiie sum of rupees 17^100, 
on the 16th of October 1837, after confirmation of the auction 
sale, the balance due to the Government rupees 390-13-5, was 
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deducted^ and in conformity to the orders of tlie courts tlie sum of 
rupees 675- J 2-9 was paid over to Seeta Ram and otiiers, 
decree-holders, in whicli debt the plaintiffs had no concern, the 
remaining sum of rupees 16,033-5-10, was retained in deposit in the 
collectorate. Tlie defeuidants, the late proprietors of the village, 
on the security of Sheopursun Singh, drew the money out of the 
Government treasury, through the hands of llussun Ally and 
Abool riossein, their mooktars, who are also included as defen- 
dants. Of the above amount rupees 9,(KK) were deposited in the 
agency house of Kunhy Chowdree, rupees 6,433-5- 10, deposited 
with Herdeenarain, the son of Meetun Loll, agent, or merchant, 
600 rupees were made ^iway with by the defendants, when 
they, the plaintiffs, demanded their portion ; not being paid to them, 
they applied to tlie collector, who, *on the 16th of May 1844, 
directed them to sue in the court for their money. A suit was 
instituted, it was nonsuited on the 15th of March 1845. They 
now sue anew. 

Defendant, Sheopursun Singh, in answer to plaint, acknow- 
ledged becoming surety ; not having taken any of the money, he 
has been wrongly included as defendant. 

Deenah Singh, one of the principal defendants of the first part, 
answered, with the consent of all the sharers, the money was 
drawn out of the collectorate and deposited in a house of agency. 
Two suits were instituted by the auction purchaser against all 
the proprietors, in which the plaintiffs were included, and they 
obtained decrees, in discharge of which proportions agreeably 
to each sharer^s were deducted from the surplus proceeds of the 
sale. Sheopursun Singh took rupees 3,200 for the discharge of a 
decree in favor of Futteli Chund Sahoo, with the consent of all the 
sharers, and Sheopursun Singh has not yet refunded that money. 
He had not obtained a single pice beyond his own proportionate 
share. It is recpiisite that the plaintiff should sue the several 
sharers acebrding to the portion they had severally taken of his 
money. • • 

Munorut Singh prayed the answer of Deenah Singh might be 
considered as his also. • 

Hussun Ally and Shaik Abool Hossein,*undcr one stamp, plead- 
ed distinctly. Hussun Ally alleged he was a mrfe att;|)rney on the 
part of the defendants to draw out the surplus procecfds of tiie 
auction sale from the collectorate, and deposited the same in the 
agency houses of Kunhy Chowdree and Ilurde^narain, who giAnt- 
ed receipts of the amount deposited to the proprietors ; and that he 
had not taken any part of the money. Shaik Abool Hosftein an- 
swered, when the money was withdrawn from the collectorate 
he was with the magistrate in the interior of the district. 

Defendants, Madeih Singh and Sheopurkass Singh, answered : 
The plaintiffs should sue the sharers in his own portion of the 
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estate, they are the actual defendants. Being sharers in a distinct 
portion of the estate, they merely obtained their own shares. The 
3,200 rupees taken by the surety, Sheopursiin Singh, is still due. 

The other defendants, 47 in number, allowed the case to go by 
default. 

The second principal sudder ameen decreed in favor of the 
plaintiffs against all the defendants conjointly, on the grounds : 
Not any of -the defendants having objected to amount claimed by 
the plaintiffs from the surplus proceeds of the auction sale. 
I'he mooktars and surety having protection of the money, they 
should have taken care it was properly distributed, and the surety 
took some of the money ^therefore they are also deemed liable 
with the other defendants. 

The defendant, Sheopursiin Singh, surety, appealed. Urged the 
decree against him to be wrong, being merely surety for the col- 
lectorate. The sharers within the portion within which the plaintiffs 
held their shares, are the responsible persons. And in the decision 
is stated, he had taken some of the money of surplus proceeds of the 
auction sale, on the evidence of Kunhy Chowdree^s agent. He is 
in enmity with him, therefore made a false representation, and he 
has no receipt to shew for the money in proof of his assertion. 

The defendants, Shaik Hosein Ali, mooktar, Madeih Singh, 
Sheopurkass Singh, and Mhakoonwur Singh appealed against the 
decision, urging ; The decision then was improper as taking any 
portion of the money was not proved against them. The sharers 
within the plaintiffs^ own portion of the estate are the delinquents. 
Themselves are merely made defendants in the way of caution. 

Court. 

Both these appeals are against the same decision passed by the 
second principal sudder ameen. The decision is indiscriminately 
passed against all the hate shares in the village Poosahpore ; the 
surety against the liability of the Government in allowing the 
former proprietors to withdraw the amount surplus prc/ceeds of the 
auction sale of the said village ; and the mooktars, or agents, who 
weie delegated to withdraw the money, all conjointly ; which is 
contrary to Contructiou No. 849, whereby not having enquired 
into the separate liability of the several defendants, the case has 
not been sufficiently hivestigated, therefore the decision is reversed, 
the case bt returned to be re-investigated. To call on the plain- 
tiffs to prove the sum of rupees 6,433-5-10, was deposited with 
Huv deenarain, which of defendants made away with the 600 
rupees, and what sums w'ere taken by the sharers of the distinct 
putties ov portions of the village ; and particularly the amount 
taken by the sharers in his own puttee or portion of the village. 
To call on Sheopurshun Singh to prcjive that the sharers of the 
respective portions of the village received their respective quotas of 
the surplus proceeds of the auction sale; and particularly the 
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sharers in the portion in which the phiintilTs were sharers. To 
call on the agents with whom the money was deposited^ when 
brought from the col lecto rate, to file a copy of an account from 
their books of the deposit made, and of the several distinct dis- 
bursements therefrom, with the persons^ names, dates of payments, 
and receipts for each payment; if above 50 rupees, they should be 
on stamp, conformable to the amount; a copy of the account should 
also be filed in Oordoo ; and they should produce their original 
books of accounts in order that the court may scrutinize the same 
to ascertain whether the books be genuine, and no leaves have 
been inserted therein to falsify the ^counts; and to summon a 
gomashtah of another agerjcy to declaWwhethcr the accounts filed 
agree with the books, and that books are kept correctly. To call on 
the defendants, who have answered* the plaint, to prove their 
several allegations. To take into consideration which of the defend- 
ants are liable, and whether or not from the tenor of security 
bond Sheopurshun Singh is liiible, and to pass a decision agree- 
ably to the merits of the case, and in conformity to Construc- 
tion No. 849. The amount of stamp of both appeal, plaints to be 
returned to the appellants respectively. 

The 24th July 1848. 

No. 773. 

Regular Appeal from a decision passed by Moulvee Syed Mahomed 
Mohamid Khany Sudder Ameen of Mozvfferporey dated \7th of 
September 1845. 

Hurrce Ram Tewaree, auction purchaser, (Plaintiff,) Appellant, 

versus 

Achumbit Raie and four others, of the first part, Nurkoo Rae and 
six others, of the second ditto, Munhoge Rae and two others, 
of the third ditto, and Joygbpaul Rae and five others, of the 
fourth ditto, (Defendants^) Respondents. 

• 

This suit was instituted by the appellanji against the respondents 
for the possession and mutation of his> name in records of the 
collectorate, and for the partition of the revwiue and land of 2 
annas portion within the whole 10 annas of (he vilfage Ram pore 
Aiiunt alias Bhutoleeah, purgunnah Ruttee, together with mesne 
profits. Action laid at T)oinpany^s rupees 974-9. ^ ^ 

This case came on appeal, yivestigated, and decision thereon 
passed by this court on the 21st of June 1847? vide tl^e ‘f)rinted 
Decisions of the zillah courts, for the month of June 1847, page 
146 and following pages. 

The appellant, dissatisned with the decision of this court, pre- 
ferred a special appeal to the Sudder Dewanny Adawlut, which 
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Court, arising from the indehiiite decision of this court, reversed it, 
and directed in(|uiry to he made, to what portion of the village the 
appellant had a right, &c. 

Court. 

On re-perusal of the papers it appears from the collector’s pro- 
ceedings dated 30lh of December 1816, that, on tlie death of 
Neermul llae, who held possession of 5 annas and 4 pie, an 
application was made for the mutation of that property in the 
names of the applicants, Sheodyal Rae, the son, Bundoo Rae, 
the brother, and Bustec Rac, the nephew, and lieirs of the deceas- 
ed, in equal portions of on^||nrd to each, — the usual proclamations 
liaving been issued for more than a moAth, inviting objections to 
the application to attend zwid make them known. No objection 
having been made, the names of the applicants agreeably to the 
request, were directed to be recorded in the mutation book. On the 
3d of Bysak 1232 Fuslee, corresponding with 6th of April 1825, 
Sheodyal Rae, as proprietor of 2 annas of the village, pledged that 
portion in the surety bond, for the due discharge of the rents of 
the village Ahyahpore by the farmer thereof, M unraj Koonwur. 
A solaiiainah filed in the case, dated the 6th of February 1826, pur- 
ports to state that there was a dispute in the foujdaree regarding 
shares in the village, in the case of Munnoge Rae, plaintiff, versus 
Sheodyal Rae, defendant, that arbitratiors had been appointed, who 
coming to no decision, they had adjusted the matter themselves — 
Sheodyal Rae agreeing to give up one-third of his portion of 1 
anna 9 pie to Munnoge Rae, and one-third to l>eega Rae and 
Gouree Rae, sons of Preim Rae, retaining one-third himself. 
This deed being entered into near a year after that of the surety 
bond, seems to be a fraudulent measure to defeat the object of 
surety bond: the solanamah cannot be considered of any validity in 
tins case. Tlie portion held by Sheodyal Rac, at the time the 
sale of his property was effected in execution of decree of court, 
was I anna and 9 pie, to which portion the putwarees’ jumma- 
bundi^e shews he was entitled. To the’ portion of 1 anna and 9 pie, 
the appellant appears to ^have beeri entitled by his auction purchase, 
but while he was considering to sue regularly for the portion 
purchased at aucti,;m, the whole village was sold for arrears of 
revenue due.td the Government, and purchased by Fiikeerah Singh : 
when this sale was confirmed, the former proprietors recovered 
backjLhe irtllage fron\the auction purchastr under ekrarnamah, or 
written agreement, from that person. Tiie defendants (respondents) 
contenvl tjje appellant’s name not being inserted in tlie agreement 
as being one of the purchasers, he has no claim to a share subse- 
quent to the auction sale of the village on account of arrears to 
the Government. In the agreement written by Fukeerah, after 
the insertion of a number of names the term wughuyra” is used, 
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which purports, ^^and all the other sharers/' consequently he was 
admitted in the same position he was entitled to, previous to the 
auction sale of the whole village. In the discharge of the money 
for the re-purchase of the village, the appellant in the plaint of this 
case declares similarly to the other sharers, he paid his quota 
rupees 131-4, for his share of 2 annas, to Achumbit Rae; that he^ 
has not establislied, consequently is not entitled to any share or 
portion on the village. Therefore, ordered, the appeal be dismissed, 
with costs of both courts chargeable to the appellant; the decision 
of the siuider anieen is affirmed. 

» 

The 25tii JcTLY'i848. 

No. 633# » » 

Begiilar Appeal from a decision passed by Moulvee Mahomed Mohn* 
mid Khan^ Judder Ameen, Mozufferpore^ dated 1 \th of August 1845. 

IBhurt Singh and seventeen others, (Plaintiffs,) Appellants, 

versus 

HurrukTakoor and forty-nine others, (Defendants,) Respondents. 

This suit was for the possession of 19 beegahs of alluvion land 
appertaining to the village Rampore Kisho alias Mhulahee, per- 
gunnah Ruttee, together with half of the river Bliyah, inid mesne 
profits thereof from 1249 to 1250 F. S. Action laid at Company's 
rupees 506-10. 

The case was investigated and dismissed by the sudder ameen 
on the above date, on grounds, the plaintiffs had not established 
their plaint. 

On appeal, this court reversed the decision of the sudder ameen, 
and passed a decree for the appellants (plaintiffs) for 7 beegahs 
and 19 biswas, ascertained by anieen being annexed to the lands 
of the appellants' village, therefcire d|)pertaining to them, without 
mesne profits. The respondents within the prescribed period 
presented a petition, praying for a review in the matter of costs, 
and hoped to be relieved from so much t^iereof as was beyond the 
limits of the decree, the application having Ijeen submitted to 
the Sudder Dewanny Adawlut, that Court having granted permis- 
sion to review the decision, the attornies of Tioth parties being 
in attl^ndance; on review#of the matter it appearing near onc-third 
only of the quantity of land sued for, was decreed, witlitout speci- 
fying therein the customary mitigation of costa in conseqfience 
thereof, therefore, it is ordered, that conformable to usa'^e of tlie 
courts, the respondents be liable to costa only to the extent of the 
decree, the remainder of tlife costs the appellants are liable to, and 
also tTo the costa of this reference or appeal. 
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The 25th July 1848. 

No. 810. 

Regular Appeal from a decision passed by Kazee Mahmood Allum, 
Moonsiff of Coylee^ dated 27th October 1846. 

Musst. Suddoo Koonwur^ (PlaintiflT,) Appellant, 
versus 

Bhyjoo Uppiideeah, vendor, Gujadhur, his son and Musst. Kiir- 

reemulnessa, widow of Saheeb Deen Khan, (Defendants,) Res- 
pondents. , 

This suit was for possession and mutation of her name in the 
records of the pollectorate, ^nd also for the partition of the revenue 
and land of half an anna within the whole 16 annas of the village 
Surkowlee, perguniiah Mhylah, zillah Toorkee. Action laid at 
Company’s rupees 23-8-1^. 

Purport of the plaint is : having formerly sued to be put in pos- 
session of the half anna of the village aboveinentioned, which the 
plaintiff had purchased from Bhyjoo Uppudeeah, under bill of sale, 
dated 28th November 1844, the defendants having acknowledged 
the sale, a decree was passed in her favor on the 8th of September 
1845. Musst. Kurreemulnessa, the widow of Saheeb Deen Khan, 
as a third party, appealed against it. The second principal sudder 
ameen dismissed the case under Act XXIX. of 1841. Therefore, 
sue anew. 

The vendor and his son both acknowledge the bill of sale. 

Defendant, Musst, Kurreemulnessa, answered, she had pur- 
chased the half anna by bill of sale and obtained a registry of the 
deed ; the plaintiff* and the vendor have collusively written another 
bill of sale for the said property to cheat her thereof. 

The moonsiflF dismissed the case, on the grounds ; the bill of sale 
of the plaintiff being without the impression of the seal of the 
kazee and the signature of the register, is invalid’ under the 
1st and XIXth Acts of 1843 ; although tire bill of sale to 
MuSst. Kurreemulnessa is of a subsequent date, being registered, 
is valid. * ^ 

The plaintijT aiy)ealed against this decision, urging that both in 
the former ajjd present case, the vendor acknowledged the bill of 
sahe, and if was on uppeal only the former case was struck off the 
file, under XXlXth Act of 1841 ; sundry bills of sale haye^been 
witlAiut any registi'y, on evidence of witnesses have been deemed 
valid,^and her bill of sale having^beeif acknowledged by the vendor 
proves it^ validity. 

Respondent, Musst. Kurreemulnessa, appointed an attorney and 
prayed the reply under No. 81 1 may be considered answer to 
this also. 
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Court. 

The decision of the moonsiff being in conformity to Acts I. and 
XIX. of J843, must be upheld; therefore, ordered, the appeal be 
dismissed, and the decision of the moonsiff is affirmed ; the costs 
of both courts chargeable to the appellants. 

The 25th July 1848. 

No. 811. 

Regular Appeal from a decision passed by Ka zee Mahmood Allum^ 
Moonsiff of CoyleCy dated 27M of October 1847. 

Musst. Suddoo fiJoonwur, (Plaintiff,) Appellant, 
versus 

Bhyjoo Uppudeeah, vendor, Gujadhur Uppudeah, his son, and 

Beekun Khan, the husband of the sister of Saheeb Decn Khan, 

(Defendants,) Respondents. 

Amount of the action of this suit is laid .at Company’s 
rupees 48, was for the possession of half an anna portion of the 
wliole 16 annas of village Pursonee Kheerodur, purgiinnah Mhy- 
luh, zillah Toorkee. 

This suit is similar in every respect as the foregoing No. 810. 
The decision of the moonsiff and of this court also are similar to 
that of No. 810. 

The 25th July 1848. 

No. 136. 

Kazee Mahmood AUuMj Moonsiff of Coy lee y dated \bth 
January 1847. 

Musst. Suddoo Koonwur, (Defendant,) Appellant, 

• versus 

Beekun Khan,# (Plaintiff,) Respondent. 

Amount of action of this suit is laid at^ Company’s rupees 48, 
and the suit was for the possession and mutation of his name in 
tlie records of the collectorate of half anna portion of village 
Pursonee Kheerodur, purgunnah Mhylah, zillaji Toorlnie, purchas- 
ed from Bhyjoo Uppudeeah, for the sum of rupees 301, under bill 
of sale, dated 5th of March 1845, and duly registered ; jipplic^tion 
for mutation was made, but owing to Musst. Suddoo Koonwur 
having faricated a bill of sale for^lie said land, and antedj^iteCl and 
sued for possession thereon, therefore this suit is instituted. 

Musst. Suddoo Koonwur, defendant, pleaded her bill of sale for 
the said land, is dated 28rti November 1844, is of a prior date to 
that of plaintiffs, which he has deceitfully caused to be written. 
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The defendant, Bhyjoo Uppudeeab, the vendor, aild his son have 
allowed the case to go by default. 

Moonsiif passed a decision in favor of plaintiff, on the ground 
the evidence of tlie subscribing witnesses to, and the registry 
thereof, prove bill of sale to be authentic and claim established. 

The defendant, Musst. Suddoo Koonwur, appealed, urging : the 
registry of a bill sale does not prove its validity ; for many so 
circumstanced have been deemed invalid, and many not registered 
have been proved valid ; such of the subscribing witnesses to the 
bill of sale, as were under the influence of the plaintiff, were ad- 
duced to give their evidence, and those that were not, were not 
brought forward. • 

^ Court. 

The objections of the appellant are frivolous and arise from the 
dismissal of her own suit for the same property. And there being 
no cause to interfere with the decision of the moonsiff, ordered, 
the appeal be rejected, and the decision of the moonsiff be confirmed. 

The 25th July 1848. 

No. 137. 

Regular Appeal from a decision passed by Kazee Mahmood Alluniy 
Moonsiff of Coyleey dated \bth July 1847. 

Mus^t. Suddoo Koonwur, (Defendant,) Appellant, 
versus 

Musst. Kurreemulnessa, (Plaintiff,) Respondent. 

Amount of action is laid at Company's rupees 23-8- 1^, the 
suit for possession and mutation of name in the records of the 
collectorate of half anna portion of village Surkowlee, pergunnah 
Mhylah, zillah Toorkee, purchased from Bhyjoo Uppudeeah for the 
sum of rupees 401, under bill of sale duly registered. 

This suit is similar in every respect as the foregoing No. 136. 
The decision of the moonsiff and of this court also similar to that 
of No. 136. , c . 

The 29th July 1848. 

^ * No. 818. 

Regular App^l from a decision passed by Kazee Mahmood Allumy 
Moonsiff of CoyleCy dated 9th November 1846. 

l^Durgaduth and eight others, (Defendants,) Appellants, 

^ versus 

Nuckcheid Chowdree alias Purmanunth Chowdree and Madenauth 
Chowdree, (Plaintiffs,) Respondents. 

The amount of action was laid at Company’s rupees 253-12-3, 
being 18 times the rent roll of the land under dispute. The suit 
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was for the possession of 8 beegahs, 16 biswas, and 3 dhoors, being 
a portion of 101 beegahs of miiihye^ or land exempt from revenue, 
situate in the village Jiiggut, piirgunnah Nowton, and- the reversid 
of proceeding of settlement of the said land, dated 30th of March 
1841. 

The purport of the plaint is: there were 101 beegahs of lakhi- 
raj in the above mentioned village appertaining to Eshreedutli 
Jha and Khant Jha; the oflBcers of Government attached it for 
the purpose of assessing the same, and proved on measurement 
to be 101 beegahs and 3 biswas; Durgaduth Jha and others, pro- 
prietors oL the revenue land of the village, claimed 8 beegahs, 16 
biswas, and 3 dhoors thej-eof as a part of their revenue land ; that 
quantity was excluded, and a settlement for the remainder was 
effected with the abovementioned minhyedars, who sold to the 
plaintiff the whole of the land exempt from revenue and 6 beegahs 
beside, under a bill of sale dated 28th of Maugli 1250 Fuslee ; 
therefore sue and are ready to pay the revenue thereon to the 
Government. 

Answer on part of Government. The former holders of land 
exempt from revenue, not having established their right to the 8 
beegahs, 16 biswas, and 3 dhoors, it was excluded, and the settle- 
ment was effected for remainder. If the claim of the plaintiffs be 
decreed to them, the settlement will be nnide with them. 

The defendants, Durgaduth Jha and others, proprietors of the 
village, urged : the plaintiffs should have sued for the reversal of 
the settlement within one yejir, it is instituted after a lapse of five 
years ; t^Pland under dispute is€^eveniie land, and for such as was 
asceiHained to be exempt from revenue, a settlement was made, 
and .no appeal was made to the commissioner. 

Answer of the Minhyedars. Previous to the settlement 101 
beegahs were in their possession, owing to the proprietors of the 
village having made a claim to the disputed land, it was excluded 
from tlnf settlement ; having^fallen ill, therefore not able to take 
care of the land,. they soldjtheir lakhiraj land and 6 beegahs beside 
to the plaintiff. * 

The inoonsiff passed a decree in favour of the plaintiffs on the 
grounds : From the decision passed by*the moonsiff of Mudehpore, 
dated 14th February 1834, it appeared that 4 01 ^pegahs ^f land 
exempt from revenue belonged to the fornier*minhyechirs, and*they 
were in possession. The Government are exempted, and the 
settlement will be effected with the plaintif!^. § $ 

The defendants, the proprietors of the village, appealed,^urging : 
The decision taken by the moonsiff in proof of tife claim of 
respondents, was appealed against, and was returned for re-inves- 
tigation, and that case ^^cidled in their favour, thereby shewing 
the decision seized as proofj is of no utility. For the quantity of 
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land that was proved to be exempt from revenue, a settlement was 
made with the miiihyedars, no further land belong to them. 

Respondents answered: The decision dated 14th February 
1834, proceedings of the judge in a miscellaneous case dated 14tli 
August 1843, and proceeding of the foujdaree dated lOth of May 
1842, which are filed in the case, prove their claim. The objections 
urged by the appellants were all enquired into in the original case 
and set aside. 

Court. 

This case is for a parcel of land excluded from the settlement 
effected with the rent-free holders, by the special deputy collector, 
against whose award the party dissatisfied should have appealed to 
the court of special commissioner, the ordinary courts having no 
jurisdiction in settlement cases under the 4th and Sth Clause, 2d 
Section, Illd Regulation of 1828, therefore the decision of tlie 
moonsiff is quashed, and the respondents chargeable with the costs 
of both courts. 


The 31 ST July 1848. 

No. 91. 

hegular Appeal from a decision passed by Mr, Samuel Dacosta^ 
Moonsiff' of Teighra and Begoo Serrai^ dated bth 
December 1846. 



Anatee Rae, vendor, Meerban Rae,*and four others, (Defendants,) 

Respondents. 

This suit was for possession and mutation of their names in the 
records of the collectoratc of half an anna within 17 gundahs por- 
tion of the whole 16 annas of village Yadgurpore, ^ergunnah 
Mulkee, and the reversal of proceeding of the collector of Mon- 
ghyr, dated 28th May 1846. Action laid at Company's rupees 9. 

The plaint states 3 annas and 1 1 gundahs of the said village was 
acquired by Dheo Rae aftd Edul Rae, were own brothers and 
sharec^qually^^half And half. • •• 

Anatee Rae and Meerban Rae are brothers and heirs of Edul 
Rae. In 1211 the ten years^ settlement , was effected, and the 
name Meerb^in Rae Was entered in the mutation book, and all 
were in possession on the estate. Anatee Rae within his own share 
of 17 gunddis, sold 10 gundahs thereof to the plaintiff under bill 
of sale dated 2d October 1845, agreeing with 19th of Assin 1253 
Fuslee, for the sum of ipO rupees. Pfetiti^m was filed in the collec- 
torate for mutation of the purchase ; the deputy collector passed 
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an order for the mutation, whereon Meerban Rae appealed to the 
collector, who reversed the order of his assistant. The plaintiffs' 
names not being entered in the mutation, therefore sue. 

The defendant, Anatee Rae, acknowledged the sale by bill of 
sale. 

Meerban Rae answered : 3 annas and 1 1 gundahs were acquir- 
ed by Dheo Rae only, under whose name it remained until his 
death, then in the possession of his two sons Bhola Rae and 
Bhowun Rae; after their death, their widows, Musst. Bugwanoo 
Koonwur and Musst. Doona Koonwur, who having adopted him, 
caused his name to be recorded in the mutation book, from which 
period he fias been in regular possession alone, without any other 
person. Similar answer^lo this was filed by Musstn. Bugwanoo 
Koonwur and Doona Koonwur. * • 

Duryah Singh and five others filed a third party petition ; it was 
similar to the answer of Meerban Rae. 

A proprietor, Motee Rae, filed a third party petition, urging that 
the claim of the plaintiff was correct. 

The moonsifi* dismissed the case on the grounds: The evidence 
of tlie defendants' witnesses proved neitlier the vendor nor his 
father ever lield possession in the village, and that a difference in 
the evidence of the plaintiffs' witnesses, and the portion held by the 
vendor was not established. 

The plaintiffs appealed," urging : From the enquiry made by the 
assistant collector, it was proved the vendor held possession ; 
Meerban Rae obtained the mutation of his name in the records 
of the coliectorate as heir to his father Edul Rae, and not under 
adoption as son by the widows. 

Court. 

It appears previous to the completion of the evidence of the 
third witness on the part of the plaintiffs, the day closing, the case 
was postponed, and never called up again to complete his evidence. 
A report filed in this case under the signatures of the putwarree and 
others seems to have escaped the notice of the moonsiff. Hence 
the investigation is incomplete, therefore, ordered, the decision of 
the moonsiff be reversed and case senf hack for re-investigation. 
To call on the plaintiffs to file copy of the ^issistant collector's 
proceedings oA the mutation enquiry, and copy of^irocceding on 
the mutation of the name of Meerban Rae in’the record of the col- 
lector ; to cause the attendance of the third witness, Bopal Singh, 
to complete his evidence, and alSo to cause the attl?ndaift*e, by 
subpoena of the court, of the pwtwarree and others who signed the 
report filed in the case, and to take their evidence on^the matter 
of the report on the customary oath ; and to call on the defendants 
to prove the alle]^ations in their answer tH|biint ; and to call for 
any further documents or evidence of witfflsses that may appear 
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during the re-investigation necessary. Having completed the re- 
investigation^, to pass a decision according to the merits of the case. 
Amount of stamp of appeal plaint to be returned to the appellants. 

The SlsT July 1848. 

No. 219. 

Regular Appeal from a decision passed by Moulvee Syed Eradut 
Aliy Moonsiff of Adozufferporey dated 23d of February 1847. 

Mr. G. D. De Silva, (Defendant,) Appellant, 
versus , 

Mrs. Nicholas, (Plaintiff,) •Respondent. 

Action laid^t Company^g rupees 1 It), the price of a mare. 

The plaintiff states she purchased, at the Chutter fair, two 
mares and four horses, for re-sale, on return from the fair ; there 
not being sufficient room in her own stable, with the consent of 
the defendant, she sent one horse and one mare to his stable; after 
the erection of a stable, she sent for them back, the defendant 
returned the horse but not the mare ; whereon a complaint was 
preferred to the magistrate, who directed to sue in the civil court : 
hence this suit. 

Defendant pleaded that the plaintiff asked him to procure a 
loan on her account to purchase horses at the Chutter fair, 
on a trading speculation for re-sale ; she would admit him in the 
share of half the profits; he obtained the loan of 1,000 rupees 
from Brijbeeharee Loll, on her account, and was appointed her 
agent for the registry of the bond. He accompanied her to the 
fair, had the trouble to purchase on her account five horses and 
two for himself. It was in the power of the plaintiff to have 
gained a profit on the re-sale of the horses at the fair, but declined 
for the purpose of gaining a greater profit from the sale of them 
at Calcutta. Having requested her to give him the^ profit which 
was available at the fair, she unjustly complained in the*foujdaree, 
where it was dismissed, now sues in tlus court. •• • 

The moonsiff passed a decree in favor of the plaintiff, on the 
grounds: the defendant^ did not by any document or evidence 
prove his partnership or compensation, and the plaintiff has by 
evidence of wi^hesses and the foujdarpe papers proWjd her claim. 

The defendant appealed, urging the horse was not forcibly 
taken from her, it was purchased on his Qwn account, which the 
moonllff did not make enquiry into, but, on the deposition of Brij- 
beebaree Loll alone, passed an erroneous decision. 

• Court. 

The appellant, in his answer to the plaint, does not deny a 
mare and a horse wet||||||knt to his fi^abli^, and that he did not 
detain the mare ; bu^%akes some frivolous excuses, foreign to 
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these points^ and declares the mare was purchased on his own 
account. His objection to the evidence of Brijbeeharee Loll is 
also frivolously urged: for he himself proposed the appointment 
of Brijbeeharee Loll as an arbitrator for the adjustment of the 
dispute, to which the respondent objected, owing to his having 
sued lier for 1,()(X) rupees, but agreed to his giving evidence in 
court, which being consented to by both ^irties, his evidence was 
given in open court, which was altogether in favor of respondent. 
IMierefore, ordered, tlie appeal be rejected, with costs of both 
courts cliargeable to the appellant, the decision of the moonsiif, as 
far as it regip-ds to this case, affirmed. 

• 

The JJlsT July J848. • 

No. 218. 

Regular Apgeal from a decision passed by Mouhee Syed Eradut Ali, 
Moonsiff of Mozufferpore, dated 23rf of February 1847. 

Mr. G. D. DeSilva, (Plaintiff,) Appellant, 
versus 

Mrs. Nicholas, (Defendant,) Respondent. 

The amount of action is laid at Company’s rupees 100, bcin}? 
the half portion of profits and compensation that might have been 
available if the re-sale of two horses had taken place at tlie Chnt- 
ter fair. 

Purport of the plaint: Having been requested by the defendant 
to endeavour to effect a loan of money on her account for the pur- 
pose. to purchase horses at the Chutter fair, with an understand- 
ing she would admit him, the plaintiff, to half share of the profits 
on re-sale of the horses, — having procured a loan of rupees 1000 for 
tlie defendant from Brijbeeharee Lall, and obtained the registry 
of the bond by her appointment as mooktar, and purchased for the 
defendant five horses and two oil his own account, he, the plaintiff, 
is entitled to his profit and compensation. Offers of 000 riijiecs 
were made at tho fair for the re-sale of two of the horses, as detailed 
below, they cost 400 rupees, which would’have yielded a profit of 
200 rupees ; the defendant declined the offers, wjth a view to obtain 
a larger profit by the sale of the horses at Calcutta ; net wishing to 
await the result of the sale of the horses at* Calcuttd, reipicSled 
payment from defendant.of the profit and compensation that was 
available at the fair, from the tcmler made ‘for the 9wo hdrses, 
whereon the defendant complained in foujdaree, which was dis- 
missed. 

The defendant, in her answer, pleaded : The plaintiff states he 
was admitted to half 8hare»of Ae profits, which is false ; if there 
had been any such understanding, a deed to that effect would have 
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been written. The money was borrowed from Bnjbeeharee Lall, 
and the plaintiff was appointed to effect tlie registry of the bond 
by inooktarnainali, wliich does not give him any claim to the pro- 
fits on the rc-sale of the horses. Having sued the plaintiff for one 
of the horses, of the six purchased at the C butter fair, retained 
by him, ir* the cause of this suit. 

The luooiisiff dismissi^ this suit, on the grounds that the plaiii- 
tift‘ adduced no docum^t or evidence of his partnership in the 
profits. 

The plaintiff appealed, urging : Having exerted his best endea- 
vours in purchasing horses for the respondent, J^ul not being her 
servant, he is entitled to compensation for his labor, to which the 
moonsiif did not make any enquiry. * 

*' • 

Court. 

The plaint is a confused mixture of claim for profit compensa- 
tion, and not clearly worded, for profit and compensation. The 
appellant has not established his claim to profit, and the respon- 
dent, as defendant, does not deny the purchase of the horses was 
effected by the appellant, hence there is a seeming claim to some 
compensation by the appellant, which not having been enquired 
into, by the moonsift*, the investigation is incomplete. Therefore, 
ordered, the decision of the inoonsiff regarding this case be revers- 
ed, and the case be returned for re-investigation, to call on both 
parties to shew the customary compensation paid to persons for 
selection and purchasing of horses, on account of another, whether 
the compensation be made on each horse, or on the amount paid 
for each horse, and at what rate — each party to adduce witnesses, 
who are horse dealers, or have had dealings of this nature, with the 
exception of Brijbeeharee Lall ; having re-investigated the matter 
as above indicated, to pass a decision, agreeably to the merits of 
the case. The amount of stamp of the appeal plaint to be returned 
to the appellant. 
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Present : ROBERT TORRENS, Esq., Judge. 


The 21st July 1848. 

Appeal from a d^sioii passed by Moulvee Myenooddeen Safdnr^ late 
Additionitl Principal Sadder AmeeUy on the 30th of June 1847- 
% 

Pcarreeloll Miiiidul^ (former Defendant^,) Apjxdlaiit^ 
versus 

Tlani Cliand Biindopadhya^ (former Plaintiff,) Respondent. 

For the reversal of an order of the lower court, saddling the 
appc'llant with his own costs, rupees IK), 9 annas, 8 gundahs. 

Tlie plaintiff in the lower court had sued in forma pauperis^ 
for possession of 25 beegahs, 12 cottahs of birmooter, debooter, 
and lakhiraj land of other designations, which he stated the defen- 
dant (appellant) had dispossessed him of. Others were mad(' 
defendants in the case, because they were the partners of Pearree- 
loll Muiidul. AAMicn the case came on for trial, the additional 
principal sudder aineen nonsuited the plaintiff^ for four reasons 
mentioned in his fysala, all of which sliow that the nonsuit was 
the consequence of the plainliff^s errors. No fault was found 
with the (defendant) appellant in the lower court’s decision ; and 
this being the case, the appellant submits that it is unjust t(» 
saddle him with any costs. 1 concur witli the appellant ; he was 
not to blame when the case was nonsuited ; and the respondent 
must be held liable for the appellant’s costs, instead of the appellant 
having to pay thcin. 1 decree this appeal accordingly. 

The 21st July \848. 

Appeal from a decision passed by Moulvee Myei%oodeen Sufdiir^ late 
Additional Principal Sudder Ameen^ onihe30th(^ June 1847- 
Julloo alias Gunganarain Banerjee, and Mooktokaisec Debea, 
widow of Sceb C/iuiider Banerjee, former I^efeinlants,) 
Appellants, ^ 

versus 

Ram Chand Banerjee, (former Plaintiff,) Respondent. 

For the reversal of an •order of the lower court, saddling the 
defendants with their own costs, rupees 85-15-8. 
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In this case the appellants were defendants along with the 
appellant mentioned in the preceding case, and tliey appeal under 
similar circumstances. No fault or blame can be ascribed to these 
appellants in the case nonsuited by the additional principal sud- 
der ameen. That nonsuit ensued because of the errors of the 
plaintiff. It is not just to saddle the appellants therefore with 
costs in that case, and respondent must pay the costs incurred by 
the appellants. I therefore decree this appeal. 

The 21st July 1848. 

Apponl from a decision paused by Moufvee Myeiinuaeen^Sufdury late 
Additional Principal Sudder Ameen^ &n the \bth of July 1847. 

Gungagdvind Mundu>, (former Defendant,) Appellant, 
versus 

Joodishtee Mundul, (former Plaintiff,) and Sreedhur Haidar, and 
others, (former Defendants,) Respondents. 

For the reversal of the order of the lower court, saddling the 
defendant (appellant) with costs, rupees 184, / annas, 8 gundahs. 
The plaintiff sued the defendants, Sreedhur Haidar and others, 
who were ryots holding ))osscssion of his tenure, (consisting of 
47 bcegahs, 10 cottahs, situated in pergunnah Azeeinabad, inou- 
zah Oodyerainpoor,) for re-possession of the same. He sued the 
defendant (appellant) because he was the zuineendar, and because, 
having colluded with the ryots, he would not permit the plaintiff 
to take possession of the ground and to cultivate it. Tlie plain- 
tiff alleged that he held the ground up to the year 1240 B. S., 
when, in consequence of the inundation of salt-water, he left it for 
a considerable lime, and made it over to the defendants, the ryots. 

The defendants, the ryots, only replied in the lower court. 
They said tluit for several years the plaintiff had abandoned the 
grounds, and remained absent, when the zumeendar* leased the 
land to them, in virtue of which they«>till hold it,* The zumeen- 
dar, \he appellant, did not appear in the lower court. 

The additional principal sudder ameen awarded possession of 
the land to the phnntiff. * He held the ryots responsible for tlieir 
own costs, an rf"he held the zuineendar, (tlie appellant,) liable to pay 
thc"plaintiffls expenees as w^ell as his ovvn. 

The appellant submits in appeal that there was no just cause to 
saddlt himtwith the plaintiff’s ‘costs, and assigns reasons for allow- 
ing the other defendants to till aiid possess the ground, which the 
plaintiff Ifad abandoned. He submits that the Circular Order of 
the r2th of March 1841, cannot be held as a bar to his appealing, 
as the lower court’s order, in res}jectf to him, was illegal, and 
there had existed no necessity for him to appear therein. 
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The ryots, the other defendants, put in an answer to the peti- 
tion of appeal, and suhniit that there was no reason to make them 
respondents in this case. ♦ 

Had the appellant appeared in the lower court and answered, I 
should have exonerated him from costs, for I consider that when 
the plaintiff abandoned his tenure (for many years, as it appears) 
the zumeendar acted with a due consideration for his just rights 
when he leased the ground to other ryots ; but the plaint asserts 
that this appellant, colluding with the other defendants, the ryots, 
had ousted th^daintilf, and prevented his tilling his land. To 
such a sttU:cm*t it was, in my opinion, quite requisite for the 
appellant to appear, and qnswer, and to disprove ; and he cannot 
be permitted to judge of the propriety of his not answering to the 
plaint. His not doing so was clearly wilful and intentional, and 
I do not consider that 1 have any other course to follow, in this 
case, but to dismiss the appeal, which I do in conformance with 
the Circular Order of the rithofMarch 1841. I hold the appellant 
liable for all costs of this appeal, besides those he has been called 
on to pay by the lower court’s decision. 


The 24th July 1848. 

Appeal from a decision passed hy Moulvee Myenoodeen Sufdur^ late 
Additional Principal Sadder Ameen^ on the JGM July 184/, 

Nazir Khan Chowdry, Dowlut Khan Chowdry, and Munour Khan 
Chowdry, (former Defendants,) Appellants, 

versus 

Damooder Chunder Roy Chowdry, for self and guardian of 
Belwarecloll Roy Chowdry and Moorareeloll Roy Chowdry, 
minor sons of the late Rughoonath Roy Chowdry, Chundermo- 
huh Roy Chowdry, for self and guardian of Kistennath Roy 
Chdwdry, nliifor son of rtie late Doinun Singh Roy Chqwdry, 
and Kesubchunder Roy Chowdry, Behareeloll Roy Chowdry, 
Subbo Chunder Roy Chowdry, and Es^an Chunder Roy Chowdry, 
(former Plaintiffs,) Respondents. ^ 

For rupees 1,007, 4 annas, lOgundas, on account of arrears of 
rent. , 

The plaintiffs instituted this case to retover arrtars of rent, 
including interest, due from tjie defendants, Dowlut Khan and 
Munour Khan, for rent of land in mouzah Gunputteijpoor, per- 
gunnah Kalarowah Hosseinnoor, from the year 4247 to 1253. 
The plaintiffs had sued ]^iulJem Khan and Adooree Beebee, the 
minor brother and sister-in-law of the two defendants, (who are 
also holders of the land,) but in a supplementary plaint they with- 
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drew tlicir cliiim against those persons on account of their minority, 
and, in the same supplementary plaint, sought to have the entire 
tenure for which the arr«ar was due held liable for it. The defen- 
dant, Nazir Khan, was sued because he is, plaintilfs state, the 
benamee, or pretended, holder of the land for whicli rent is due, and 
had been upheld in possession of it by a decision of the foujdarec 
court, passed under Act IV. of J840. 

In answer the defendants, Dowlut and Miinour, say that they 
do not hold the land. Their father, Asur Khan, in Falgoon 1247 
sold the ground to Nazir Khan, and he, on the .5th of Assin 12.53, 
paid the whole of this claim except rupees 41,15 ffinas^3 gundas, 
wliich were remitted to the gomashtalj of the plai?itiffs, in the 
presence of their nyeb. The reason of the money being paid after 
the case was instituted, wa% that the defendants were ignorant 
that any action had been brought against them, the required 
notice and proclamation not having been duly served and notified. 
Tlie defendants produced the receipt of the gomashtah, counter- 
signed hy the plaintiffs^ nyeb. 

The additional principal siidder ameen decreed the whole sum 
claimed, to be paid by Muiiour, Dowlut, and Nazir Khan, and he 
held the tenure for which the arrear was due liable for its recovery. 

The appellants repeat the statements made in the lower court, 
and urge that the payment of the money to the gomashtah of the 
plaintiffs was duly proved by the evidence in that court. 

TJiis was a claim for arrears of rent due for several years, from 
1247 to 1253 inclusive, which one of the defendants, (appellants,) 
Nazir Khan, states that he paid after the institution of the suit in the 
lower court to the plaintiffs^ gomashtah. The witnesses, lloopoeah 
Sirdar, Chand Ghazee, Jan Mahomed, Goburdhun Sirdar, and 
Kissobe Sircar, proved that Dowlut Khan and Munour Khan 
succeeded their father, Asur Khan, in the tenure, and arc now the 
holders of it. Nazir Khaii^s purchase and tenure of the ground is, 
from their evidence, plainly to me a fiction. The defendants 
adduced three witnesses to prove thal^thc payn\eqt was miiide by 
Nazii* Khan, on the 5th of Assin 1253 B. S., as alleged by them, 
after the institution of <his action. This is a most improbable 
story; It is not credible 'that after quarrelling and litigating for 
several years, ^^is thfe plaint states the parties had done, any of the 
defnidants w/^iild, subsequent to the institution of tliis case, go to 
the plaintiffs^ cutcherry and pay the money. As to the defendants 
not knowing that the: action was instituted, I observe that the 
prescribed notice and proclamatioi^appear, from the returns thereto, 
to have hl 3 en duly issued. The witnesses, Kaiin Sheik, Golain 
Kadir, and Mooluk Ghazee, swear in their depositions that the 
receipt produced by the defendants l^as ^iven as they allege, — the 
money, rupees 1,000, having been paid to the plaintiffs^ gomashtah. 
The two first witnesses say that a large portion of the money paid 
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wjis princlpnlj and rupees 281 ^ ISannas^ 13 gundas, 5 kowreos^ was 
interest, yet they say no written accoimts were referred to in 
making out this account extending over so many years. The 
third witness says that written accounts were referred to; he 
stated the particulars of the years the rent was due for, and the 
respective sums of principal and interest, but, on being cross- 
questioned, he alleged that the years preceding the year 1217 
(when the arrear first became due) were 124(5 and 1218. All the 
three witnesses live a long distance from the place where the 
money was said to have been given, and have not satisfactorily 
accounted Jor their being there at the time of payment. I consider 
that an important claim, such as tins is, cannot be preferred in 
court without its being well known to all the neighbouring 
residents of the parties, as well as 'to theniselvT'S, even if the 
prescribed notice and proclamation had not been sent out. If the 
payment were made after the case had been instituted, the money 
ought to have been, in the first case, paid into court. No deed of 
sale to Nazir Khan of the ground for which rent is claimed, has 
been filed. The copy of the decision according to Act IV. of 1840, 
is the only document put in, in support of this statement; and I 
consider that summary and imperfect proceeding insulfieient to 
prove Nazir Khan’s possession in or title to the land. No attempt 
is shown to have been made to get his name recorded in the 
zumeendar’s archives. The lower court decided erroneously, I 
conceive, in awarding the whole amount claimed. T/ie respondents^ 
pleader admits that the tenure (440 beegahs, 5 cottahs) for 
which rent is claimed, is held in equal proportions by the two 
defendants, Munour and Dowlut, <is well as by the minors, 
Kuleeni Khan and Adoorec Beebee. In the supplementary plaint 
filed in the lower court, the plaintilfs withdrew their claim against 
Kuleem and Adooree. This having been done, no award can be 
passed for the share of the rent (whicli is one half of this claim) 
due Uy thuin. Nor should tlm additional principal sudder ameen 
have decided tha( the tenure itself is to be held liable for this 
claim. Thus to decide was^ holding the property of the iiynors 
responsible for the plaintifiV demand, afte,r they had signified their 
withdrawal of their demand against them. Besides the plaiiitifis, 
in their plaint,, did not seek to have the land .^eld ,Hable for this 
claim. They merely sought to recover thq rent due by tjieir 
tenants. A supplementary plaint can only be admitted to correct 
errors tind supply omissions, but not to altei^or enhan^'c the thing 
sued for, as this supplementary plaint seeks to do. I therefore 
modify the lower court’s order* by decreeing only ha^ the rent 
claimed against Munour and Dowlut Khan. As Nazir Khan 
has opposed the plaintifiV cla|in, I hold him, as well as Dowlut and 
Munour, responsible for the costs, in the proportion which the 
amount decreed bears to the original claim. 
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The 27th July 1848. 

Appeal from a decision passed by Mahomed Ruffee, Moonsiff of 
Bishenpoor^ on the 2bth May 1848. 

Saiim Chaiid (former Plaintiff,) Appellant, 

versus 


Atyaram Ghurrammee, Gungaram Ghurrammer, and D.urpoiiarain 
Haidar, (former Defendants,^ Respondents. 


For rupees 61, 7 annas, 3iie on a bond, including interest. 

The plaintiff alleged that the defendants, on the 6th of Srabun 
1252, borrowed from him the sum of rupees .W, on a bond of that 
date. They have not discharged the debt, and he now seeks to 
recover the interest and principal. 

In answer Atyaram urged that he or the other two defendants 
never borrowed any money as set forth ; the claim has been 
mooted only from feelings of animosity, which the plaintiff bears 
against defendants in consequence of a suit which one of plain- 
tiff^s relations l)ad brought against these defendants, and wherein 
the said relation was defeated. The defendant further alleges 
that he was not at plaintiff^s house ndiere the transaction was said 
to have taken place, but at Bahirbund, in the Soonderl)nnds, and 
puts in a document and evidence in support of this statement. 

The moonsiff credited the evidence of defendant's witnesses, and 
considered it was proved that he was, us he stated, at Bahirbund. 

The plaintiff appeals, and submits that his evidence bears out 
the claim he has made. He alleges that the moonsiff could not 
legally hear the evidence of defendant's witnesses, because the 
defendant’s answer was filed after the plaintiff had filed his 
exhibits. « • • 


Tlfe evidence put in by the defendant proved that he was at 
Bahirbund when the bofid bears date. He supports this by filing 
a souda putter, for ten*rupees lent to him, or advanced, on the 
24th of Assart 252, for wood to be cut and provided by the defen- 
dant for thaf«person. The plea that the moonsiff’ could not hear defen- 
dant's witnesses, because the answer was % filed after the exhibits 


of the pMntiff is fmmaterial, for the Sudder Court, in a letter 
*Vr No. 141 If* dated the 17th of September 

0 my I ress. 1845, have ruled that a reply and rejoinder 

may be filed if tendered before witmjsses of plaintiff are examined 
and the exhibits filed. 1 sec no*ne(y:^ssity for admitting this 


appeal. 



ZILLAH TWENTY-FOUR PERGUNNAIIS. 


129 

The 27th July 1848. 

Ameal from a decision 2^assed by Mr, J. WestoHy Sudder 
Moonsiffy on the 29//* May 1848. 

Kalecpersaud Chatterjec, (former Plaintiff,) Appellant, 
versus 

Sreedhur Kopalee, (former Defendant,) Respondent. 

Fob 59 rupees, 10 annas, 8 gundas, due on a bond, incliiding 
interest. 

The plaintiff says that the defendant, on the 12th of Aughiin 
1251, bornwed from him 50 rupees, and gave a tuinsook for" that 
amount. He paid rupees 3, interest, but having defrayed no more, 
the plaintiff has recourse to this suit Jto recover the remainder of 
the debt. 

The defendant denied ever having incurred the debt, and states 
that it is preferred because the plaintiff is his enemy. 

The moonsiff dismissed tlie case, as the plaintiff could not pro- 
duce any accounts sliowingthat he had lent this money to the 
defendant, who was a perfect stranger to plaintiff, and notwith- 
standing that he alleged he had money transactions with various 
individuals. He remarked that it was* a stipulation in the bond 
that any payments were to be endorsed on the deed, and he was 
further induced to decide against the claim on account of the wit- 
nesses of the plaintiff having spoken inconsistently. 

The plaintiff, in his petition of appeal, merely repeats his state- 
ment made in the lower court, and urges that the evidciice of his 
witnesses showed the demand to be a just one. 

On consideration of this case l*see no reason to differ with the 
lower court, and decline*to admit this appeal. 

The 29th July 1848. 

Appeodfrom a decision jmssed by Neelmmmec Mitfrey Moonsiff of 

^ Ku^dumyatcheey on the 19//* June 1848. 

Surroop Chunder Roy, (former Plaintiff,) Appellant, • 
versus , 

Hausa Sopbul Kaora, (former Defendant,) Res^pondent. 

For rupees 14, lent on a bond, including interest. • 

The plaintiff alleged that he lent 13 rupees, on the 3 d of Joistce 
1253, to the defendant, on a tumsook, which, not being rep^d, he 
prays the court to decree to bjm, with one rupee, 14 annas, 10 
gundas of interest. 0 

The defendant alleged that he never borrowed money from the 
plaintiff. He states that enmity exists on plaintiff^s part towards 
him, because he has prev^ted a burkundaz of thannah Kuddum- 
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gcitclice, by name Kalacliand (who is an intimate friend of the 
JjlaiiitiiT) from carrying on an intrigue Avitli his (the defendant’s) 
daughter. 0 

The moonsiff dismissed the case^ as he did not consider that the 
plaintiiT could satisfactorily show how the stamped paper, on which 
the bond was written^ and which was endorsed as sold to one 
Neelmunnee Ghose, had come into defendant’s possession. 

The plaintiff appeals and submits that his witnesses proved the 
justice of his claim : he urges that he has since the decision ascer- 
tained that Neelmunnee sold the paper to the defendant, and prays 
that that person’s evidence may be taken on this point.^ 

I see no objection to this. I therefore send the case back to 
the moonsiff to take steps for the evideifce of Neelmunnee being 
taken ; and thefl he will decide the case on a consideration of that 
and the previous testimony. 

The 29tii July 1848. 

Appeal from a decisum passed by Mr. Thomjjsony Moonsiff’ of 
Sulkeahy on the 23d May 1848. 

Gooroopersaud Dey, (former Defendant,) Appellant, 
versus 

Govind Chundor Pal, (former Plaintiff,) and Bhoothnath Manjee, 
(former Defendant,) Respondents. 

For rupees 52, 2 annas, 13 gundas, 1 kowree, due on a bond. 

The plaintiff alleged that on the 3d of Kartick 1254, he lent 50 
rupees to the defendants, who gave a tifmsook, Tliey Jiave not 
paid the money, and he has to sue them for its recovery, including 
interest. 

The defendant, Bhoothnath, admitted the claim. The defendant, 
Gooroopersaud denied that he borrowed any money from the 
plaintiff', lie alleges that on the daW3 of the bcxid he was at a 
consrderable distance from the plaintiff’s house, where the loan 
was said to have been mflde. He further states that the relation, 
Urjoon jemadar, of the plaintiff, has instigated that person to bring 
this action, bdCause the defendant has a dispute \tith Urjoon re- 
garding lanck 

The moonsiff heard the evidence of thre^ witnesses on the plain- 
tiff’s part. •Their names were "Thakoordoss Bur, Jhurroo Bur, and 
Gorachand Santra, who proved t\w loan being made as stated by 
plaintiff. •There were four witnesses examined on the part of 
Gooroopersaud Dey, to prove that he was at Singore, at a consi- 
derable distance from plaintiflPs on tile* da^c of the bond. He failed, 
however, to file his promised document^ in support of the state- 
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mcnt iliiit Urjoon jemadar was the person who put the phaintill 
up to sue him throuerh enmity, and the iiioonsiff decreed the case. 

The defendant, Gooroopersaud, in his petition of appeal, submits 
that absence from home prevented his making good his statements, 
and prays that he may now be permitted to do so. I observe, 
however, that on the 28th of April this case was deferred, in order 
to admit of the defendants’ filing the reciuisite documents, until 
the 23d of May. If the defendant were really absent from home 
he ought, previous to his departure, to have appointed an agent 
to nuikc his requisite documents over to the vakeel he employed : 
as he neglected to do so, and as the plaintiff’s evidence has proved 
that the loan took place, decline to admit this appeal. 


The 29th July 1848. 

Appeal from a decision passed by Baineenalh BosCy Moonsiff of 
ManicktuUahy on the {)th June 1 848. 

Joyenarain Ilajra, (former PlaintiflF,) Appellant, 
versus 

Sama Napectnec, (former Defendant,) Respondejit. 

For rupees 15, 9 annas, 5 gundas, due on a bond, including 
interest. 

I’he plaintiff alleged that, on the 1st of Bhadoon 1250, the 
defendant borrowed from him rupees 14, of which she paid interest 
5 rupees, and the sum above stated is still due. 

The defendant denied the transaction, and says that the claim 
has oidy been preferred, because the defendant has a qiiarrel with 
the daughter of the concubine of the plaintiif. 

The*moonsilf discredited the evidence of the plaintiff. He ad- 
duced four witfteSses in ev‘idencc ; but they gave contradictory 
testimony, and, in his opinion, the names of two were written at a 
different time from that of the others. 

One of the witnesses only speaks of two rupees being paid in- 
stead of five, as stated by the plaintiff ; and I obserVO that two of 
the witnesses, Issur Chunder Sircar and Ramisser Singh, state that 
it was only on the date bond that they became ac(piainted with 
Jugomohun, another witness, whereas that person alleged that he 
knW the two former for eight ywirs previous to that date. Besides, 
the manner in which the names of the witnesses arc \>ritteii on 
the bond has, in the opinion several persons in court, a suspi- 
cious appearance ; and on coilsideration of this evidence, I see no 
reason to interfere with thtii decision of the moonsiff. 
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The 29th July 1848. 

Ajtpeal from a decision passed by Neelmunnec Mitler^ Moonsiff of 
KuddumgaiidieCy on the \2th July 1848. 

Hadayut Usoobhan^ (former Plaintiff,) Appellant, 
versus 

Chamoo Durjee, (former Defendant,) Respondent. 

For 8 rupees, 2 annas, 8 gundas, 3 kovvrecs. 

The plaintiff alleged that, on the 16th of Aiighun 1251, he lent 
6 rupees to the defendant without any document, and on a verbal 
agreement only, to repay it in Pose of that year. Tins has not 
been done, and he sues for the above sifm, including interest. 

The dcfendiPit admitted iiaving borrowed 6 rupees from the 
plaintiff, and he repaid it according to the agreement made. Now 
the plaintiff repeats his false claim, because there is a ciuarrel 
between the parties, on account of a small sum defendant 
demands for work done for the plaintiff. 

The moonailf dismissed the claim, as he considered the payment 
proved by the defendant’s witnesses, who also deposed to the 
existence of the quarrel between the parties, which the defendant 
mentions. He was further of opinion that, if the money were still 
really due, the defendant would not have put off so many years the 
institution of a suit for the money. 

The plaintiff, in appeal, urges that the defendant’s witnesses 
were unworthy of belief, and mentions one of them who has several 
times given evidence in the courts, — so often as to be of doubtful 
veracity. This man’s name is Maher Sheik, but in addition to 
his there is the cvideiice of two other witnesses, by name Sakec 
Mundul and Sheik Amoo, who support the defendant’s statements ; 
and under these circumstances I see no reason to admit this 
appeal. 

The 29t.ii Julv 1848. * - * 

Appeal from a decisioru^ passed by Bameemadfmb Soom^ Moonsiff 
of Putter ghaftah^ on the Vdth June 1848. 

Pragldsten-Ghosaul, (former Plaintiff,) Appellant, 
versus 

^Suttroghun Sifdar, (fowner Defendant,) Respondent. 

Fob 15 rupees, 12 annas, advanced for straw. 

The pRiintiff filed a souda putter, dated the 20th of Bysak 
1254, which, he says, the defeiidanfagave Inm on account of an ad- 
vance of 7 rupees, to provide swa^5^for him in the month of 
Falgoon or Maug of the same year, lliat has not been done, and 
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now plaintiff sues to recover the price of the ([uantity of the straw, 
agreed to be provided (fourteen kahuiis), at the time of plaint. 

The defendant denied the transaction. lie stated he had a 
quarrel with the plaintiff on account of refusing to give evidence 
in a case, and hence this unfounded claim. He states that he is a 
fisherman, and has nothing to say to the growing of straw. 

The inoonsiff dismissed the case, because one of the witnesses 
to the soiida putter did not speak correctly as to the month in 
which the straw was to be provided, and there were only two \vit- 
ncsses of the souda putter examined. Besides, the evidence of 
the defendftnt made out that the alleged quarrel did exist between 
the parties. • 

The plaintiff appeals, stating that tljf discrepancy; in the evidence 
was immaterial ; but, on a consideration of this case, I see no reason 
to admit the appeal. 

The 29th July 1848. 

Appeal from a decisio a passed hy Neelmunuee Mitter^ Maons’/ff of 
Kuddamgatcheey on the \bth June 1848. 

Puttoo Goldar, (former Defendant,) Appellant, 
versus 

Hurry Foolla Mundul, (former Plaintiff,) Respondent. 

For rupees 32, price of paddy. 

The plaintiff alleged in his plaint that, on the 5th of Srabiin 
1247, he lent I bees, 5 arrees, 2 kattecs of paddy to the defen- 
dant, who agreed to repay in the months of Bhadoon and Pous 
of that year, the quantity of 1 bees, 1/ arrees, 7 kattees to the 
plaintiff. Nine arrees, 7 kattees were paid only, the rest is due, 
and plaintiff accordingly sues for the price of 1 Gees, 8 arrees still 
due, at the price thereof. * 

defciidifiiC alleged tlnat he^-epaid the whole of the paddy 
agreed for, and produced a receipt thereof ; he did not ohlahi the 
return of the deed in which this agreeinCTit was included, because 
the making good a slight quantity of paddy was still matter of 
discussion on* account of a difference of m^asiir^ used by ^the 
parties. • . ^ 

The moonsiff heard tjbe evidence of five witnesscs^n the plain- 
titFs part. Three of these, Mothiye Miflidul, ^ifieer^ddcen 
Mundul, and Mutteoollah Mulbk, deposed to the execiitb^n of the 
deed under which the paddy was lent ; and two othe# witnesses 
deposed to the 9 arrees aud 7 kattees being repaid to the 
plaintiff. . I 

The moonsiff was of option that, if the two witnesses of the re- 
payment by defendant spoke truth, the re*payments would have 
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Iieen endorsed on the tiinisook^ or deed^ given when the paddy was 
lent. 

In appeal, the defendant repeats his former statements ; but, f)n a 
consideration of the papers in tliis case, I see no reason for admit- 
ting the defendant’s appeal. 

The 31st July 1848. 

Appeal from a dev.iaion passed hy Hoy Htirro Chunder Ghose^ Prin-- 
cuxil Sadder Ameen^ on the 9/4 Avynst 1847- 

Sreeniuttee Siuneeroonnissa Beebee, (former Defendant,) 
Appellant, 

• • versus 


Tarneepersaud Ghose, (former Plaintiff,) and Sreeinnttee Tahiroon- 
nissa Beebee, Abedooiinissa Beebee, for self and giuirdian of 
Khondkar Abdoorruheem, minor, Cazee U heedooddeen Mahom- 
ed, HaneefaBeehee, Kuylasnath Dass, KaleedassMookhopadhya, 
and Moonshee Golam Eunos, (former Defendants,) Respondents. 


Suit laid at rupees 743, 12 gundas, 2 kowrees, on account of 
possession of talook lands and jumiiia. 

The plaint stated that this case was instituted for possession of 
the 2 annas, 13 gundas, 1 kovvree, 1 krunt of the 8 annas share 
ofmouzah Futtehpoor Panchkahoneea, pergunnah Ookara ; for the 
5 annas, 6 gundas, 1 kowree, 1 krant of dhee Atsarra, which com- 
prehends the mouzah Bareekparra, pergunnah Ookara ; also for a 


* I’bis means a share 
of the niou/ali, bcui inj*' a 
juiuTna of the iiinouiit. •)f 
Vupt'es 204, 12 aimas, 2 
gundas, 2 eanccs. 


a portion of the jumina*, amounting to 204 
rupees, 12 annas, 2 gundas, 2 kowrees J)f the 
mouzah of Atsarra, in the same pergunnah. 
Tlie plaintiff alleged that, on the 28tli of 
Srabun 1255 B. 8., these properties were 


sold to him by Tidnroonnissa Beebee, (wife of Moonshee Futteh 


Alii,) w'hosc dower the property Imd been. A deed of sale of 


the above date was executed ai'J made over to tllc^jilaintiff/which 
is re|fistered, and which the plaintiff files. The price paid by plaintiff 
was 8400 rupees, ol‘ whi^li^UKX) rupees were paid on the 32d of Assar 
1251 ; and an ekra^was given then that Tahiroonnissa would after- 
wi^'ds complefbiy §ell the estates to the plaintiff, it being then 
fTecessary for hev'to raise money to defray debts, especially money 
owed by her^i account of a decree of c^urt, passed in favor of 
Bhugwan ^Jhunder ifose. TKe plaintiff got possession after his 
purcha^,^and, as the plaint states, paid the Government revenue, 
having endeavoured to realise rents from the ryots by enforcement 
of summary suits. However, the defendant, Golam Eunos, alleged 
that he was farmer of a portion of Ihe property, (that part com- 
prised in Futtehpoor Panchkahoneea,) iV-der Abedooiinissa Beebee, 
sister of Abdoorruheem, a minor, and son of Haneefa, the defendant. 
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who cUiiiiied to be piircluisera from Tahirooiiiiissa Beebee. This 
person^ Eunos, opposed his enforcing summary awards against the 
ryots^ thus ousting him from the property, and obtained an order 
from the collector for the plaintiff to sue in tlie civil court. Be- 
sides thus being ousted by the before named Eunos, — Kuylasiiath 
Dass, the defendant, claimed the property comprised in Bareek- 
parra and Atsarra, because he said he had a putnee tenure thereof, 
under the defendant, Sumeeroonnissa Beebee, who alleged that she 
had houffht the said property from Tahiroonnissa. The defendant, 
Kuylasnath, also virtually dispossessed the plaintiff by opposing 
the Bumnmry suits instituted by the plaintiff, and by liaving him 
referred to the civil court to establish his rights. The defendant, 
cazee Uheedooddeen, is made a defendant, the plaint states, because 
he instigated Sumeeroonnissa to op|!fbse the ])laihtiff^s exercising 
his proprietary rights in these two mouzahs. The defendant, Ka- 
leedass Mookhopadhya, is nuide a defendant, because he is nyeb 
of the before mentioned defendant, Kuylasnath. ^riu; plaintiff* 
prays for possession and for mesne profits of the property. 

Abcdoonissa stated, in answer, that slie holds a knbala, dated the 
Bth of Maiigh 1249, for the property situated in Futtehpoor Panch- 
kahoneca ; Tahiroonnissa having sold that land to her and her minor 
brother, Abdoorruhcem, on that date, for 1,(X)0 rupees, in order to 
discharge tlie amount due by Jier, Tahiroonnissa, to a person Bhng- 
wan Chunder Bose, (tlie same person mentioned in the plaint,) who 
had obtained a decree against her. The defendant mentions that she 
paid cash 509 rupees and a Bank of Bengal note for 5(K) rupees, 
No. 460, which is particularised in the deed of sale filed by the 
defendant. This note was paid into the treasury of the civil court 
of Nuddeaby the defendant cazee Uheedoodeon, father of 1^1101*0011- 
iiissa. The defendant states that she did farm the projierty pur- 
chased by her to Golam Euuos< The defendant raised objections 
to the valuation of this suit. 

Tl^e (lefiBiidant, Sumeeroonnissa, alleges thaj^he holds a deed of 
sale of the saiiie4late as is Abedo(^iiissa’s for fhe juiuma in Atsarra 
and tlie land in Bareckparm. Tu^ she bought for 2,500 rupees, 
paying cash 5(X) riip(*cs and three Bengal bank notes of, one for 
500 rupees. No. 6902, one for 50(* rupees. No. 6045, and 
the third for 1,000 rupees, No. 13,751. Thtee si^ms were paid 
into the civil court under the same circuipgi>;mces <18 wer& rkc 
1,000 rupees realised by the sale to. AbedoonnissaV^riie defeiulawt 
alleges tluit she had fonuerly occasion to borrow SiSirupees from 
one Bistennath Ro)^ on a deed of kut-kubala, and slibi^'ileemed 
this by pledging and conditionally selling the estate to y,am Chand 
Bose, on the 2lst of Assar 1251. This kiit kiibala was duly regis- 
tered by the register of deedsf Subsequently she let the property 
ill putnee to the defen Ant/ Kuylasnath Uuss, on the 26tli of 
BltHdonii. ^ 
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The defendants Golam Eunos and Kuylasnath submitted an- 
swers stating in substance that the answers of Abedoannissa and 
Sunieeroonnissa were true, and that the phiiiitiff had no just claim 
to the property. 

TJic defendant, Tahiroonnissa, did not file any answer. She 
allowed the prescribed period to elapse without doing so ; but slie 
filed a petition, purporting tiuit the plaintiff’s claim was unfounded. 
This petition was given on the 15th of February 1847, or one year 
after the institution of the suit, and six months previous to its de- 
cision by the principal sudder ameen. The defendant, Tahiroon- 
nissa, only filed the petition referred to in this decision.. 

The defendant, Uheedooddeen, did no^ answer, nor did Haneefa 
or Kaleedass Mookhopadhya. 

The principal sudder ameefi overruled the objections to the valu- 
ation of this suit. On a consideration of the evidence, oral and 
documentary, put in by the parties, he decreed the case, without, 
liowcver, awarding mesne profits previous to the institution of the 
suit. 

Sumeeroonnissa appeals from the decision passed, and submits 
that the evidence adduced by the plaintiff in the lower court did 
not support the award given. She further submits that Tarnee- 
persaud Ghose, the plaintiff', was at the time of his alleged pur- 
chase a vakeel of the civil court of Nuddea; and that it was impro- 
bable that he, being actually the vakeel of Bhugwaii Chunder 
Bose, the decreeholder against Tahiroonnissa, would buy property 
liable to that personas claims, which were not satisfied by the sale. 
The ekrar referred to by the plaintiff was not, the appellant sub- 
mits, prov^edin the lower court; and as regards the kubala filed by 
the plaintiff, she further urges that the estate claimed by the plain- 
tiff' (respondent) was under attachment until the 27th of Srabun 
1251, and the deed of sale to the plaintiff’ (respondent) was not 
alleged to have been written out, or the purchase made, until the 
28th of that montlX The place wliere it was elfected svas C.azee- 
parra, fourteen coss from tlie st^on of Nuddea, z^n;} the appjL 3 llant 
contewds that the news of the release m the property from attach- 
iiient could not have reached so far at the time when the purchase 
was said to have been inaflc. The appellant moreover urges tliat 
previous to thj^ kulfTtla, filed by the plaintiff, the son vf Sumeeroon- 
vlssa, the appellimtij pi-escnted upetitioii to the Nuddea court, stat- 
iiig that his iiio^ifer had bought. the property now claimed by her. 
The aj^clh^i^*points (flit that tlie plaintiff* could not show that he 
got possc^on after his purchase. ^ 

All aiis\^r to the petition of appeal is put in by Tarneepersaud 
Ghose, wherein he submits that his nurchase was a valid and actual 
transaction j whereas the alleged piiTchase by this appellant and 
Abedoomiissa, cannot be upheld by li^ivil court, as at the very 
lime the estates, they say they purchabml, were under attachment. 
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5 (nd no one could dispose of them. The ekrar taken from the 
seller, Tahirooniiissa, when respondent advanced the IjGOO rupees 
referred to in his plaint, shows that this money was given ; and the 
ekrar was taken purely in consequence of the seller’s property 
being under attacliment. As to the final deed of sale being written 
before the intelligence of tlie release from attachment reached the 
place where the deed was written and the money taken, the plain- 
till’ says that the distance from Nuddea is not so great as is men- 
tioned ; and that the news of the attachment having been taken off 
had reached the place when the sale took place. The opposition 
to plaiiitilT’s (respondent’s) getting possession is collusive. And the 
plaintiff refers to other matters in his answer, which I need not 
more particularly note. * 

Tahiioonnissa gives in an answer iip support of ftie appellant’s 
claim, as docs cazee Uheedooddeen, who did not file any answer in 
the lower court, for which he accounts by saying that illness had 
prevented his doing so. 

The plaintifl* (respondent) brought this action to recover property^ 
which he alleged was bought by liim from Tahiroonnissa, a defen- 
dant, but which the defendants Sumeeroonnissa and Abedoonnissa, 
with others of the defendants, say those two defendants had pur- 
chased in two portions from that person. The plaintiff (respondent) 
filed an ekrar and a kubala in support of his statements. The de- 
fendants put in two kubalas for the respective portions they bought, 
along with other deeds corroborative of their titles to the disputed 
property. The ekrar filed by the plaintiff is supported by the 
evidence of Sheik Kathir and of Ram Nursing. It purports that 
rupees 1,G00 were paid by the plaintiff to Tahiroonnissa, to enable 
her to defray the balance due on account of the decree passed in 
favor of Bhiigwan Cliundcr Bose, as well as to enable her to repay 
the sum deposited by her fatheryto meet the greater portion of that 
decrceholder’s claim, and to discharge other debts she was 
liable for. •The ekrar stipulates that, after t^ attachment was 
taken *off, in coii^ideration of thjs loan, or ad^ince, being made, 
Tahiroonnissa would sell tffe property mentioned in the plaint. 
The attachment was effected previous to ^he sale of the proper- 
ty in satisfaction of Bhugwan’s decree.* The witnesses describe 
Mujeeboodeen,, the brother of Tahiroonnissaju (wl^ was a wit- 
ness to the kuhala’s registry by the register ^^f de^ls) to lv*hii 5 ^ 
been present at the time the J,(K)0 rupees wag^dvanced, and 
to have been actively engaged in tfie triuisaction o^^ie part of 
his sister. They say that the defendant Cazee Uheedoo^^fti was 
aware of the ekrar, though his ifame does not appear on ffie deed 
as a subscribing witness. Of the other witnesses to the deed one 
had died, one failed to attend iiough served with a subpoena, and 
a third had not been foumk riic final deed of sale to tile plaintiff 
bears date the 2bth of Smmn 1251. The date of the order to 
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rcleiise the property from the attachment under which it was held 
hy order of the civil court, is the 27 th of the same month ; and, 
liowever late in the day this order for release was passed, there was 
notliing impossible, in my opinion, in the intelligence of this release 
reaching a place fourteen or sixteen coss off early on the following 
daj^, supposing, as must have been the case in this instance, that 
due diligence was used to have the news conveyed. The kubala is 
supported by the evidence of Hurreedoss Dass, Neelinunnee Roy, 
and Praun Sheik, who were examined in the lower court, and, 
at the time of the registry of this deed of sale, by the register of 
deeds, Mnjeebooddeen, the brother of Tahiroonnissa and Abdoollah, 
her brother. Mujeebooddeen^s brother-in-law, who are\)oth attest- 
ing witnesses to it, proved its execution at the time of the final 
sale of the pro|)erty to the plaintiff. The plaintiff (respondent,) in 
order further to support the allegations he has made regarding the 
ekrar, has filed a copy of a petition presented to tlie civil court by 
the father, Uheedooddeen, of Tahiroonnissa, stating that he 
deposited the sum of rupees 2,599-4-3, on his daughter's belialf, in 
order to afford her the means of meeting Bhugwan Chunder the 
decree-holder^s claim. This petition bears date the 9th of Maug 
1249. In it the petitioner states that he will subsequently demand 
re-payment of this money from his daughter. The petition bears 
three days later date than the kubalas filed by Abedoonnissa and 
Sunieeroonnissa, and its presentation would show, that the alleged 
sales of the disputed property to them was unnecessary, because 
the money, which they assert was raised by tlie sale to them, had 
previously been paid into court by Taliiroonnissa^s father. The 
defendant, Sunieeroonnissa, has filed a copy of a petition presented 
by Noor Allee,the son of Sunieeroonnissa, the defendant, to the civil 
court of Nuddea, stating that his mother had bought (the date is 
not stated) the property she n^w claims from Tahiroonnissa. 
Though this petition was not filed by -plaintiff, I refer to it for 
the purpose of ob^rviiig that in a copy of a counter |)«ititioq from 
Tahiroonnissa, dated the 1st of Assar 1251, it iji denied that any 
sucl^sale by her was made toTOunieeYoonnissa, and she tlierein 
states that her father h^jd paid the greater portion of the money 
due to the decree-holder 4010 court. When Noor Alice presented 
this petition, only >lie sum of rupees 138 was due* to the decree- 
J^iiev ; aiuLNoor^llee sought in the petition to pay that sum into 
ftfjurt, but on tWs plaintiff (respondent,) Tarneepersaud, objecting, 
at the tim^^(i#^ie prefientatioi\of the petiflon, and stating that no 
sale t(?Si^eeroonnissa had been effected, the principal siuider 
ame^iq^fore whom the matter ^as pending, declined to receive 
it. From* an extract from the register of monies paid into the 
Nuddea court (which has also been Aled by 8umeerooiinissa) it ap- 
pears that Rjlieedooddcen did pay in^o ^urt the money described 
in his petition. 
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The defendant Sumeeroonnissa, as well as the defendant Ahed- 
oonnissa^ on her own account and on behalf of her minor brother, 
Abdoorruheem, have filed two knbalas, both dated the 6th of Maug 
1249 B. S. There is also put in the lease granting the farm, re- 
ferred to in the answers, to Golam Eunos. This lease, or pottah, 
bears the same date as the two kubalas; and three witnesses, 
Bahiroollah, Duleeloollah, and Rujub Alice, were adduced to prove 
the transactions described in those documents, which transactions 
their evidence and the substance of the documents show occurred 
at the same time and place. The two first named witnesses gave 
evidence tallying with the defendant’s statements ; but it is not 
clear, in my opinion, from the evidence of the third, that he did 
witness the sale, or the actual execution of these deeds by the 
parties whose names appear therein.'* It appears that Golam 
Eunos is the grandfather of Abedoonnissa, and all the Maliomedan 
defendants are relations of each other. The defendants had 
examined witnesses, Syed Munsoor Alice, Syed Sujaad Alice, 
and Sheik Mungloo, to prove that after the sales, to Sumeerooii- 
nissa and Abedoonnissa, the former purchaser had pledged the 
portion of the property she bought to one Bistennath Iloy, in 
‘' consideration of a loan of rupees 500 being made to her in the month 
)f Bysack 1251, and she files a kut-kubala showing that she had 
done so ; and subsequently, to redeem this pledge, she borrowed 
rupees 1,000 from Ram Chand Bose, and pledged the same property 
on the 21st of Assar 1251. She also files a kut-kubala, indicative 
of this transaction on that date, given by her to the lender of the 
money. The last mentioned deed has been duly registered. With 
regard to the evidence of the three witnesses, who describe these 
transactions, 1 have to remark that the two first named are rela- 
tions of the defendants ; and the third witness’s testimony shows 
that he is a person wliose profet^lon is to give evidence on every 
occasion he isM-equired in our courts. These witnesses, besides 
deposing regurding the two last •mentioned documej^ s, also depose 
to the deeds wh^cb were drawn ou^wdmn the alle^d grant of the 
putnce*tenure w'as made to Kuylasimth Dass, by Sumeeroonnissa^ 
The defendant also has filed an extract (refwrcd to by me in .the 
part of this judgment wherein the plaintiff’s evidence and proofs are 
considered) of the payments made into the cjvil •ceju^. of Nuddea, ^ 
wherein the numbers of the bank notes correspojKl the mmi- * 
bers of thejjotcs mentioned in tht^ petition of Uheetf^jddeen, v 
copy of wliich the plaintfff (respondent) has fileeJJ in orcJeNio slqjw 
that the money obtained to enable Tahiroqnnissa to dischargSUier 
debts was not raised from the defendants, but from Uhegdbod*- 
deen. As regards the kut-kubalas which are put in, and the evi- 
dence regarding those deeds, which is insufficient, it would have 
been%r more satisfactory ^d ihe lenders of the money \piemselves 
been bre^ight forward in thilWase to prove that those were genuine 
docuineniii. Nor can 1 see how the extract of the accounts of pay- 
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incnts into the civil court of Nuddea can at all avail the defendants^ 
when if is therein only mentioned tliat tJheedOoddeen paid the 
money^ and not Tahiroonnissa^ or any of the defendants, into court. 
The petftion of Uheedooddeen previously referred to shows that the 
m6ney was paid by him and waS his own. It is admitted by the 
defendants that their claim to the property is based on Tahisoon- 
nissa^s sale of it to tliem, when it was held under attach- 
ment by order of the court, which attachment ^as made 
previous to the sale of the property with a view to the 
realisation of money decreed to Bhugwan Chunder dfhose. I cannot 
admit that when property is thus attached, and is m^cubstodia 
it can be privately sold or alienated williout the permission of the 
court, wh|f^j^der some cp'cumstances might be granted, for in- 
stafice to iill^^^the debtor to sell it to raise the mone^ decreed. 
In the present case the attachment was not taken on ' until the 
27 th of Srabun 1251, and a sale on the 6th of Maug 1249, cannot 
be recognis^B by the court. 

It is submitted by Abedoonnissa’s vakeel that a decision of the 
Sudder Dewanny Adawlut (dated the 3d of September 184^,) 
passed in the case of Mahirchand Misser, yrill support the Sales to 
the defendants. The decision is published in page 303 of the 
Bengalee Gazette for 1846. But it merely rules that a sale pend- 
ing attachment cannot be summarily set aside. To the suit now 
under consideration this precedent cannot apply. Besides this, it 
appeals to me that the case of Rajah Rajnarain Roy, decided in 
this court on the 8th of June 1846, shows that a sale when property 
Is under attachment cannot take place. This decision was up- 
J||id by the Superior Court. 1 therein decided, in a miscellaneous 
one, that such a sale could not take place. Independent, there- 
fore, of my being of opinion that t|ie seller, Tahiroonnissa, could not 
legally sell to the defendants, who allege . that they were the pur- 
chasers, I am of opinion that the evidence adduced by the plaintiff 
far prftponderk^es over the testimony brought forward"'by the de- 
fendants, and that the sale, t > the Nplaintiff, ol ^he property he 
Maii^ has been proved. 1 therefore dismiss this appeal., 

. ** / 

• 9 ^ - ’ .THE 31st July 1848. » 

Appeal j^om^deemon passed by Roy Hurro Chunder Gkose, 
ta Sudder Ameen, on the 9th August 184J^. 

^bedctfaimssa Bdbbee, for self and guardian of Khondl^ar Abdoor- 
^hcem^ minor, (former Defendant,) Appellant, 
a ‘ - r, • "5 ' versus 

Tayneopersaud Ghose, (forcher Plamtiff,) and Sreein^ttee Tahiroon- 
nissa Beetee> Sreemul^^ Sunieeroonnissa Beebee, Cazee Uheed- 
' oodde^ M^homed^ Umeefa Beoee , Kuylassnath Dass, Kalee- 
dass Mookhopadhya^. and MoohaAiee Golam Euiios, (former 
Defendant,) Uespoiideiits. {q 
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Present: Wt LUKE^ Esq., Officiating Judge. 


The 2d May 1848. 


No. 4. 

Appeal from a decision of the Principal Sudder Ameeuy Moulvee 
Fuzzul Pahbee, dated \Qth February 1848. 

Tarnee Clioroii Roy, (Plaintiff,) Appellant, 

versus 

Gooroo Dass Chuckurbuttee, (Defendant,) Respondent. 

The plaintiff sues to recover the value paid for a durputnee 
lease, viz. 2,200 rupees, in lot Sreekoondoo. He states that he 
paid all balances due to defendant on account of 12.51 and 1253, 
B. S., and obtained receipts ; that the defendant, the sudder put- 
needar, failing to make good his revenue, the said lot Sreekoondoo 
was sold on the 24th November 1840. The defendant urges, in 
the first place, that Raj Kishen Bose should have been included as 
the principal of Gooroo Dass, who is only a benamee putneedar ; 
and secondly, that the plaintiff did not pay his rents on account 
of 1251 and 1253 B. S., in default of which the lot Sreekoon- 
doo was sold on the 24th November 1846. The principal sudder 
ameen overrules the demurrer of defendant that Raj Kishen Bose 
should be a party to the suit, as he, defendant, admits that he is 
the benamee representative of Raj Kishen Bose, and that the 
putnee lease is in his name. He rejects the dakhilas and the 
evidence produced in support of them as unworthy of credit, and 
dismisses the case. The witness through whom, it is stated in the 
dakhila for 1251 B. S., the rent was paid, denies on oath having 

f iaid any money to Gooroo Dass or received a dakhila from him 
or rent for that year. The witnesses who depose to having paid 
the rent and received the dakhila dated 8th Aughun 1253 B. S., 
assert that they brought the money on the 7th or 8th of Aughun 
to Burdwan, and remained in the house of Pudooloochun, and the 
following day paid it over to the defendant. As they left home 
on the 7th and were one day on the road, they could not have 
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reached Pudooloochun^s house till the 8th and the money was paid 
the day following their arrival, viz. on the 9th, that is, one day 
subsequent tp the date of the dakhila. Pudooloochun, witness, 
declares tl;e jnoney was brought to his house on the 9thy and taken 
away on the 10th Aughun ; if the witnesses^ statements are true the 
dakhilas must be false, and vice versa. From the conduct of the 
plaintiff it may be also inferred that the payment of rent was 
never made to defendant. On the day of sale, 24th November 
1846, the plaintiff is proved to have been present at the collector’s 
court and to have been the purchaser of the estate of Sreekoondoo. 
Had he, as a durputneedar, paid his rents, he would doubtlessly 
have offered objections to the sale and made known to the collec- 
tor the fact of his having paid his rent to his principal, which he 
failed to do. Under the circumstances stated, I see no reason to 
disturb the decision of the lower court, which is hereby affirmed, 
and the appeal dismissed, without serving a notice on the respon- 
dent. 


The 4Ta May 1848. 

No. 6. 

Appeal from a decision of the Principal Sudder Ameen^ Moulvee 
Fuzzul Rubbee^ dated \9th february 1848. 

Tarnee Choron Roy, (Defendant,) Appellant, 
versus 

Gooroo Dass 43huckurbuttee, (Plaintiff,) Respondent. 

The plaintiff sues to recover arrears of rent for 1251 and 1253 
B. S., amounting, with interest, to Company’s rupees 2,223-5-2. 

The defendant denies the claim, admits his responsibility for 
rent, but in proof of liquidation files two receipts bearing the 
signature of defendant. The parties in this suit are the same as 
in case No. 4 ; the issue of both is dependant on the fact of whe- 
ther defendant did or did not pay his rent for the years specified. 
The defendant, in support of his assertion, files two dakhilas, or 
receipts, and on the credibility to be attached to these docu- 
ments the decision of the case must depend. In the dakhila for 
rent for the yedt 1251 B. S., the party specified by whom the 
money was paid to the plaintiff Gooroo Dass, distinctly denies, on 
oath, having received the dakhila or paid any rent to the plaintiff 
Gooroo Dass, with whose person he is unacquainted. With regard 
to the dakhila for rent for 1253 B. S., no credit can be attached to 
it for the reasons already assigned in case No. 4. I therefore see no 
reason to disturb the decision of the lower court, which is hereby 
affirmed, and the appeal dismissed, without serving a notice on 
the respondent. 
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The 4th May 1848. 


No. 6. 

Appeal from a decision of the Principal Sudder Ameen^ Moulvee 
Fuzzul Rubbecy dated 22d February 1848. 

Bhyrobnath Roy, (Plaintiff,) Appellant, 
versus 

Neel Kant Roy and others, (Defendants,) Respondents. 

The plaintiff sues to obtain his rights and interests in aiicestrel 
property, real and personal. It would appear that plaintiff ^s father 
previously filed a suit. No. 9782, to recover his rights, in which 
those now claimed by the plaintiff were included. After the 
decease of the former, plaintiff^s two elder brothers withdrew the 
aforesaid plaint, and at their solicitation the case was struck off the 
file in 1239 B. S. The plaintiff files the present suit, urging that 
the acts of his brothers, during his (plaintiff^s) minority, could in 
no way prejudice his rights, and that as they acted fraudulently 
and collusively, in withdrawing the suit, the law of limitation is 
not applicable. The defendants maintain that the said statute is 
applicable, and that the plaintiff was not a minor when the case 
No. 9782, was withdrawn. 

From a deposition, on oath, made by the plaintiff on the 
19th May 1842, in which Muharanee Bussunt Komaree, was plain- 
tiff, case No. 10, it is clear that on that date he was thirty years of 
age ; the suit No. 9782 was withdrawn in 1832, and plaintiff would 
accordingly be twenty years of age at that time. 

Again, it is proved that the plaintiff was employed as a mohurrir 
in the cutcherry of the rauharaja some years prior to 1832, and 
if he was competent to perform the duties of that office he was 
capable of protecting his own interests and of taking measures to 
defeat the fraudulent attempts of his brothers to deprive him of his 
rights. I am of opinion that the plaintiff' was not a minor when 
the suit was withdrawn, and that he has failed altogether to prove 
that the provisions of Regulation 11. of 1805, are^pplicable to his 
case ; and I am further of opinion that the lower court acted with 
sound discretion in dismissing the case on the ground of more than 
twelve years having elapsed between the time the cause of action 
arose and the date of filing this suit. Its decision is, therefore, 
affirmed, and the appeal dismissed, without serving a notice on 
respondents. 
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The 9th May 1848. 


No. 73. 

Appeal from a decision of the Moonsiff of Samuntee^ Sreekunt Sing^ 
dated \Qth February 1848. 

Sumbhoo Nath Bose and others, (Defendants,) Appellants, 

versus 

Gunga Dhur Bose, (Plaintiff,) Respondent. 

The plaintiff sues to recovery arrears of rent for the year 1253, 
with interest, amounting to rupees 10, 12 annas, 16 gundahs, 
3 cowrees. 

The plaintiff states the defendants are liable for Sicca rupees 17-5 
annually; the defendants admit their liability for rupees 17 -S^ and 
in evidence of payment produce sundry receipts. 

The moonsift rejects the receipts as unworthy of credit, and 
decrees for the plaintiff, assuming rupees 17-5 as the annual 
jumma for which the defendants are liable. It appears that the 
parties in the present case are at issue whether a certain tank is 
included or not in defendants^ lease. The latter have been dis- 
possessed and have instituted a suit against plaintiff No. 65, in 
the Samuntee moonsiff^s court, which is now pending enquiry. 

The moonsiff, in adjusting the arrears for which the defendants 
in this case are liable, refers to the accountsy filed in case 65, as 
authority for fixing the jumma at rupees 17-5 instead of ru- 
pees 17-8 ; these accounts show that a diminution of 3 annas in the 
jumma took place in 1244, on account of loss of tank, the posses- 
sion of which is, as before stated, a disputed point. The moonsiff 
observes that the two cases are distinct and may be decided inde- 
pendently of each other. In defiance of this opinion, however, be 
(the moonsiff) disposes of this case upon accounts which are filed 
not in this, but in case 65, and b^ so doing virtually pronounces 
judgment in that case as to poi^^esstion of the tank ; if be declares 
the accounts in that case to be authentic: and v^d, he must exclude 
the rent of thi tank, which defendants stsite forms^pkrt of their 
lease. On the result of the suit 65, must depend nie issue of 
this case ; and the moonsiff should therefore have disposed of it 
first. Ordered, therefore, that^he appeal be decreed and the case 
remanded to the moonsiff, who will proceed to dispose of the two 
suits, 65 and 66, with reference to the remark aforesaid. The 
value of stamp used in preferring this appeal will be refunded in 
the usual manner. 
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The 9th May 1848. 

No. 75. 

Appeal from a decision of the Moonsvff of Kytee, Pearee Mohun 
BanerjeCi dated 5th February 1848. 

Soobudra Debea^ (Plaintiff^) Appellant^ 
versus 

Takoredass Dey^ (Defendant^) Respondent. 

This suit was brought to recover a bond debt for rupees 63, 
4 annas, 17 gundahs, 3 cowrees, bond bearing date 22d Asia 
1245 B. S. 

The defendant denies having borrowed any money or executed 
a bond. The moonsiff observes that the testimony of the writer 
of the bond and of the attesting witnesses is conflicting, and 
altogether unworthy of credit, and dismisses the case. On a 
review of the proceedings, I concur with him as to the worthlessness 
of the evidence and in the conclusion he has come to. The 
appeal is dismissed without serving a notice on respondent, and 
the decision of the lower court aflirmed. 


The 9th May 1848. 

No. 76. 

Appeal from a decision of the Sudder Ameen Moonsiff^ Mahomed 
Saimy dated 31^/ January 1848. 

Bhugobuttee Debea, (Defendant,) Appellant, 
versus 

Issur Chunder Chatoorjee, (Plaintiff,) Respondent. 

Plaintiff sues to recover arrears of rent, on account of the 
year 1253 B. S., amounting, with interest, to 9 annas, 19 gundahs, 
2 cowrees. 

The defendant replies that he holds his land* at a fixed rate, 
in perpetuity, of 8 annas annually, and in proof of it files 
sundry dahhilas. The sudder ameen moonsiff rejects the dakhilas 
as unworthy of credit. The gomastah, whose signature is attached, 
denies having ever signed them, and < their appearance being 
otherwise suspicious. Besides these documents, the defendant 
produces no proofs whatever in support of his statement. On the 
other hand the plaintiff files copies of village accounts for 1250 
and 1251, two years prior tQ plaintiff’s possession, produced in 
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evidence in a case in which the late proprietor of the estate was con- 
cern ed^ in which defendant's jumma is recorded at rupees 1-0-4- 1, 
annually. The sadder ameen moonsifT, for these and other reasons^ 
does not doubt the validity of plaintiff^s claini^ and decrees 
accordingly. On a review of the proceedings^ I see no reason 
to dilfer with him. The appeal is therefore dismissed^ and 
decision of the lower court affirmed^ without serving a notice on 
respondent. 

The IItii May 1848. 

No. 4. 

Appeal from a decision of the Moonsiff of Bhailoorea^ Gopaul 
Chunder GhosCy dated dOth November 1848. 

Ram Gopaul Chunder and othei's^ (Defendants^) Appellants^ 

versus 

Neel Komul Holdar and others^ (Plaintiffs^) Respondents. 

This suit was brought to set aside a sale made in satisfaction 
of decree, with a view to the property sold, being rendered liable 
for a decree held by plaintiffs. 

The plaintiffs obtained a decree against one Sree Ram, for a 
bond debt. Whilst the suit was pending, the plaintiffs, having cause 
to believe the said Sree Ram, was about to make away with his 
property, moved the court to issue an attachment under Regula- 
tion II. of 1806, which was granted. The defendants, in the pre- 
sent case, then came forward and preferred claims to possession, 
as sale purchasers of the property, sold, as they represented, to 
satisfy a decree passed in favor of defendants against one Ramjye 
Ghose; and their claim was admitted, and the plaintiffs referred 
to a regular suit to prove that the property had been fraudulently, 
and with the collusion of Sree Ram, made away with. The de- 
fendants maintain that the property in dispute belonged, prior to 
their *purchase of it, to Ramjye Ghose ; and tliat when sold to 
defen^nts, in satisfaction of their decree against Ramjye, the 
latter was in ][{ossession. From inquiry on the spot, it would 
appear from the testimony of several witnesses that the property, 
when purchased by the defendants, was in possession of and 
belonged to Sree Ram. The defendants do not dispute the fact 
of Sree Ram^s possession previous to that of Ramjye^s^ but they 
endeavour to assert that the latter acquired the property from the 
former by private transfer. The evidence, however, on this point 
is unsatisfactory and unworthy of belief. Three witnesses deposed to 
the transfer, but are not agreed as to its nature. One witness 
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declares, it was a conditional, and the others, that it was an uncondi- 
tional sale; but when or how, there are no documents to show. 
The sale, by auction, of the property, was not effected by the defen- 
dants, till after the suit against Sree Ram had been instituted by the 
plaintiffs. I have no doubt, from the facts elicited in the present 
case, that the whole of the circumstances attending the sale of 
the property were fraudulent, and that the defendants, in conni- 
vance with Sree Ram, caused the property to be sold, and became 
themselves the purchasers, with a view to defeat the means plain- 
tiffs had taken to recover from Sree Ram. On these grounds, I 
sec no reason to disturb the decision of the lower court, which is 
hereby affirmed, and the appeal dismissed with costs. 

The 11th May 1848. 

No. 355. 

Appeal from a decision of the Moonsiff of Bamunara^ Moulvec 
Alice HydeVi dated 26/A November 1847. 

Sohucheree, (Defendant,) Appellant, 
versus 

Radagovind Brijbassee, (Plaintiff,) Respondent. 

The plaintiff sues to recover arrears of house rent, accruing 
from the year 1245 to 1252 fi. S., amounting, with interest, to 
Company’s rupees 19-3-2. 

The plaintiff, with the exception of two witnesses, who depose 
to his having claimed on one occasion his rent from the defendant, 
produces no evidence in support of his demand. 

The defendant asserts she has paid rent regularly, and holds the 
plaintiff’s receipts in proof of it. The moonsiff rejects the dakhilas 
and the evidence in behalf of defendant as unworthy of credit, and 
decrees for plaintiff. The defendant’s witnesses swear to the 
receipts being written and signed by the plaintiff ; the signatures 
thereon correspond with that affixed to the back of the notice 
served upon plaintiff, in acknowledgment of his having seen it. 
I do not attach the same importance as the lower court to the 
fact of the signature the plaintiff wrote in the moonsiff’s presence, 
not agreeing with those on the dakhilas, as oh a comparison it 
does not tally with plaintiff’s signature on his (plaintiff’s) wakaliit- 
nama and other papers in themissil. The formation of the letters 
in the dakhilas certainly resemble those written in the moonsiff’s 
presence ; and on full consideration of all the circumstances I am 
led to place faith in the dakhilas and to deem them valid docu- 
ments. The appeal is therefore decreed and the moonsiff’s decisiqn 
set aside. 
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The J3th May 1848- 


No. 78. 

Appeal from a decision of the Moonsiff of Madporcy Dubeeroodeen 
Mahomedy dated \bth February 1848. 

Bungsee Dhur and others, (Defendants,) Appellants, 

* versus 

Moonshee Mahomed Mozuifcr and others, (Plaintiff and Defen- 
dants,) Respondents. 

The plaintiff sues to recover arrears of rent for 1253 and part 
of 1254 B. S., amounting with interest to Company's rupees 36-5. 

The plaintiff represents that the defendarits are jointly liable for 
Company's rupees 100-13 annually, as cultivators of a certain 
portion of land recorded in the name of one Doorga Choron.^^ 
The defendants, Issur Mundul and Bukissur Mundul, admit their 
liability. The defendants, Bungsee and Nurhurree Mundul, like- 
wise allow the aggregate amount of jumma to be correct, but 
maintain their right to pay their rent separately. The former 
urges that since the year 1224 B. S., he has paid his share of rent 
and obtained distinct receipts for the same to the close of 1252 
B. S., and cannot be made jointly responsible with the defen- 
dants, Issur and Bukissur ; that he paid his rent for 1253, but 
only obtained a receipt for a portion of it. Nurhurree likewise 
declares he has paid his share of the rent. 

The point at issue in this case seems to be whether the defen- 
dants are jointly liable for plaintiff’s claim. It is clear from the 
canoongoe’s papers of 1229 B. S., the gomasta^s evidence, given 
in behalf of the defendant, Bungsee, the zemindaree accounts, and 
finally the admission of the defendants themselves, that the lands, 
from which plaintiff now seeks to recover rent, were and are 
recorded in the talookdar’s register in the name of Doorga 
Choron, the ancestor of defendants. There is no evidence to show 
that a transfer qf names in the aforesaid register has ever taken 
place, or that the defendant Bungsee and his co-partners are each 
and separately liable for his share of the rent On the contrary 
1 am of opinion that the defendants, as cultivators of the land 
recorded in Doorga Choron’s name, are jointly and collectively 
liable for the rents of it ; and that the moonsiff exercised sound 
judgment in making them all responsible. His decision is there- 
fore affirmed, and the appeal dismissed, without serving a notice on 
the respondents. 
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Tue 15th May 1848. 

No. 79. 

Appeal from a decision of the Moonsiff of Madpore^ Dubeeroodeen 
Mahomed^ dated \bth February 1848. 

Bungsce Dhur and others, (Defendants,) Appellants, 
versus 

Moonshce Mahomed Mozuffer and others, (Plaintiff and Defen- 
dants,) Respondents. 

The plaintiff sues to recover arrears of rent amounting, with 
interest, to rupees 21-14. The particulars of this case are exactly 
similar to those already recorded in case No. 78, with this excep- 
tion that the land from which rent is claimed is recorded in the 
name of one Ramkunt Mundul. There can be no question that 
the defendants are jointly and colkctively responsible to the plain- 
tiff for the rent sued for. The demurrers offered by the defen- 
dants, Bungsee and Nurhurree, are overruled for reasons already 
assigned in case No. 78. The decision of the lower court is hereby 
affirmed and the appeal dismissed without serving a notice on 
the respondents. 

The 16th May 184S. 

No. 69. 

Appeal from a decision of the Moonsiff of Kytee, fearee Mohun 
Banerjeay dated bth February 1848. 

Bishnath Kupooreea, (Defendant,) Appellant, 
versus 

Noyan Chunder Bhuttacharj, (Plaintiff,) Respondent. 

This suit was instituted to recover possession of a third share in 
a tank, with the mesne profits arising therefrom. The plaintiff states 
that the defendant granted to him and two others, defendants, 
Anund Pall and Sheik Arruff, a lease of the aforesaid tank in 1250 
B. S., in perpetuity y at an annual rent of 4 rupees. The pottah was 
held by Anund Pall, who, in collusion with the appellant, dispos- 
sessed plaintiff in Kartick 1252 B. S. The defelidant, appellant, 
admits having granted a lease as stated, but denies giving any 
pottah ; the lease was an oral one for two years. The defendants, 
Anund Pall and Sheik Arruff, the co-partners of the plaintiff, assert 
their arrangement with the defendant, appellant, was an oral one. 

The fact of the lease being granted and the rate of it are not 
disputed. The point for consideration is whether the lease was a 
written one in perpetuity or not? The defendant, appellant's 
statement that it was an oral agreement for two years is contra- 
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dieted by his own witnesses^ who affirm that a pottah was granted. 
Defendant^ appellant^ (supposing his statement true,) by his own 
shewing departed from the terms of the lease by leasing the tank 
after the expiration of eighteen months, and before the close of the 
year 1252 B. S. ; and the defendants, AnundPall and Sheik Arruff, 
plaintiff^s co-partners, by confirming defendant, appellant's state- 
ments, so opposed as they are to their interests, warrants the 
belief that they have acted in collusion with appellant, to deprive 
plaintiff of his rights. On a careful consideration' of all the points 
elicited in the case, 1 am of opinion that a mokurruree pottah was 
granted to plaintiff and others, defendants, by the appellant, and 
that^the decision of the lower court upholding plaintiff^s possession 
is just and equitable ; it is therefore affirmed and the appeal dis- 
missed with costs. 


The 16Trf May 1848. 

No. 70. 

Appeal from a decision of the Moonsiff of Kyiee^ Pearee Mohun 
BanerjeCy dated hth February 1848. 

Gopcenath Hajra and others, (Defendants,) Appellants, 

versus 

Noyan Chunder Bhuttacharj, (Plaintiff,) Respondent. 

The appellants are defendants in case No, 69, in which Bish- 
iiath Kupooreea, the talookdar, preferred an appeal. The circum- 
stances which gave rise to the appeal having been detailed in No. 
69, need not be here repeated. The appellants are the parties to 
whom the talookdar, Blshnath Kupooreea, granted a lease of the 
tank after dispossessing the plaintiff. The appellant’s lease, for 
the reasons already assigned elsewhere, cannot of course hold good. 
The appeal is dismissed with costa and the decision of the lower 
court affirmed. 

The 16th May 1848. 

No. 85. 

Appeal from a decision of the Moonsiff of Burdwan, Mr. J. S. 
Belly dated \4.th February 1848. 

Hyatoonnissa^Beebee, (Defendant,) Appellant, 
versus 

Ruhmutoonnissa Beebee, (Plaintiff,). Respondent. 

The plaintiff sues to recover a bond debt of rupees 17^ 13 annas, 
1 gundah, 2 eowrees, including interest — ^bond bearing date 22d 
Chyte 1248 B. S. The evidence of the witnesses attesting the 
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bond is by no means conclusii^ as to whether the money was 
actually paid to the defendant, and under all the circumstances it is 
doubtful whether the moonsiff was warranted in deciding as he 
has. The investigation is, however, incomplete; the moonsiflf 
should have ascertained who wrote the bond, and taken his evi- 
dence, together with that of the woman servant, who is repre- 
sented to have given the money to the defendant. The bond is 
attested by nine witnesses ; four of whom affixed their signatures, 
the others having made a mark only. The moonsiff, however, 
assigns no reason for not taking the evidence of three out of the 
four that could write. The appeal is therefore decreed, and the case 
remanded for further inquiry, with reference to the foregoing 
remarks. The value of stamp used in preferring this appeal, to be 
refunded in the usual manner. 

The 19th May 1848. 

No. 64. 

Appeal from a decision of the Moonsiff of Burdwan^ Mr, J, S, 
Belli dated 27 th January 1848. 

Puran Chunder Tab, (Defendant,) Appellant. 
versus 

Gour Mohun Chunder, (Plaintiff,) Respondent. 

Tub plaintiff sues to establish a right of way closed by the de- 
fendant, in Bysack 1253. An ameen was deputed to the spot to 
inquire into the merits of the case; and he represents that the 
road in dispute has been in existence from time immemorial; and 
this is confirmed by the testimony of the plaintiff’s witnesses, 
as also by that of one of the witnesses of the defendant. The de- 
fendant denies that there is or ever has been a road, as stated 
by plaintiff ; hut this statement is unsupported by any proof. 1 
therefore see no reason to differ with the moonsiff : his decision is 
accordingly affirmed and the appeal dismissed with costs. 

The 22d May 1848. 

No. 7 . 

Appeal from a decision of the Moonsiff of Burdwan^ Mr. J. S, Bell, 
dated 29th November 1847. ^ 

Sheik Husnoo and others, (Defendants,) Appellants, 
vei'sm 

Sheik Jumeeut, (Plaintiff,) Respondent. 

This suit was instituted to recover possession of a dwelling 
house, site of the same, trees, &c., with mesne profits. Suit laid at 
rupees 31-6-10. 

The defendant, Jugroo, sold the plaintiff his rights and interests 
in 8 cottahs of lakhiraj land, and of a house and trees, &c., situated 
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upon the said land ; and executed a deed of transfer of the same^ 
bearing date the 6th Falgoon 1251 B. S. 

The defendant^ Jugroo, however, failed to have the deed regis- 
tered or to relinquish possession. 

The defendant, Jugroo, denies having sold the aforesaid pro- 
perty, and says he merely pledged it to plaintiff for a loan of 8 ru- 
pees. The defendants, appellants, Hingun, Husn5o, and Meh- 
boob, state that they rented certain trees from the defendant 
Jugroo, to whom they paid their rent as the proprietor in posses- 
sion. This case was sent back for re-trial by the principal sudder 
ameen to ascertain who was in possession and from what date. 

The moonsiff, after completing this enquiry, modified his first 
decision, by rendering the defendants, Husnoo, Hingun, and 
Mehboob, whom he had, in the first instance, exempted, liable, 
with Jugroo, for wasilat; and from this award the three parties 
first mentioned have appealed. 

From the tenor of the plaint it is evident that plaintiff never 
obtained possession of his purchase. There can be no question, 
1 think, that the defendant, Jugroo, sold the property, and that 
the deed of sale is a true and valid document. 

Plaintiff^s failing to get possession was the act of Jugroo ; an 
act for which he is solely responsible. 

The appellants held leases from Jugroo, of certain trees on the 
disputed property, and as long as the latter retained possession the 
former were justified in paying their rents to him ; as they could 
not be supposed to be privy to the transactions that had occurred 
between the plaintiff and Jugroo. 

The moonsiff^s decision, in the first instance, was, in my opinion, 
just and equitable. The defendant, Jugroo, is solely responsible 
for the losses that have ensued to plaintiff by his retaining forcible 
possession. I therefore affirm the decision of 19th December 
1846, making Jugroo liable exclusively; but decree the appeal, 
and in modification of the moonsifTs second decision of the 
29th November 1847, exempt the appellants from all liability. 

The 22d May 1848. 

• . No. 9. 

Appeal from a decision of the Moonsiff of Burdwan^ Mr. J. S. 
Belly dated 29th November 1847. 

Sheikh Jumeeut, (Plaintiff,) Appellant, 
versus 

Sheikh Husnoo and others, (Defendants,) Respondents. 

The particulars of this case are identical with those detailed in 
case No. 7, and need not be here repeated. The appellant demurs 
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to two points in the decision of the lower court, first, that the 
value of produce of certain trees has been estimated at too low a 
rate ; and secondly, that wasilat from the date of institution of 
the suit to that of its disposal has not been allowed. The demurrer 
on the first point is overruled, as the produce was estimated on 
data gathered gn the spot. The plea as regards the second point 
is good ; the appellant is clearly entitled to wasilat until he obtains 
possession. The moonsifiT, however, has awarded no wasilat 
(which he should have) for the period the suit was pending in his 
court. The appeal is therefore decreed, and the decision of the 
lower court modified accordingly. 

The 23d May 1848. 


No. 88. 

Appeal from a decision of the Moonsiff of Cutwa^ Ilahee Bukshy 
dated 22c? February 1848. 

Gopaul Chunder Ghosaul, (Defendant,) Appellant, 
versus 

Sona Moneje Dibea, mother of Chunder Mohun Chowdry and 
others, (Plaintiffs,) Respondents. 

The plaintiffs sue to recover the value of certain crops illegally 
distrained under Regulation V. of 1812, together with damages. 
Suit laid at 31 rupees. 

This suit has been decided exparte by the lower court in favor 
of plaintiff, the defendants failing to appear. The latter have 
preferred an appeal, and ground the right to make it, first,, on the 
fact that the suit is not cognizable, more than one year having 
elapsed since the cause of action arose ; secondly, that a suit 
involving rights and interests in the land for which plaintiff now 
seeks to recover, is now pending in the siidder ameen^s court. 
The provisions of Regulation VIII, of 1831 are inapplicable in 
this case ; the distraint of plaintiff^s crops was illegal, and more- 
over the law above quoted seems to refer to suijimary awards of 
revenue authorities, and not to an attachment made by a zemindar 
under Regulation V. of 1812. A suit for the right of possession 
of the land aforesaid, even if pending, can in no way affect plain- 
tiff^s right to sue for losses arising thereon from acts of the 
defendant. 

The appellant's objections are accordingly overruled; and as 
the case appears to have been legally disposed of, the moonsiff^s 
decision is affirmed, and the appeal dismissed, without serving a 
notice on respondent. 
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The 23d May 1848. 

No. 90. 

Appeal from a decision of the Moonsiff of Suleemabadi Gunga 
Churn Shome, dated 2&th February^ 1848. 

Ram Nurain Qhose^ (PlaintifF^) Appellant^ 
versus 

Pran Chungs (Defendant^) Respondent. 

The plaintiff sues to recover a bond debt^ principal and interest^ 
rupees 15-8-3^ the bond bearing date 29th Sawun 1252. 

The defendant denies having executed any bond^ or being in- 
debted to plaintiff. 

The moonsiff dismisses the case. He observes that the evi- 
dence of the attesting witnesses is contradictory and unworthy 
of credit ; that the testimony of the writer of the bond is totally 
at variance with that of the attesting witnesses as to the place in 
which the bond was drafted and the parties present at the time. 
On a review of the proceedings I see no reason to differ in opinion 
with the lower court. The appeal is dismissed without serving a 
notice on the respondent^ and the moonsiff^s decision affirmed. 

The 23d May 1848. 


No. 350. 

Appeal from a decision of the Moomiff of Cuhoa, Ilahee Buksh^ 
dated 29th November 1847. 

Muddun Mohun Ghose and others^ (Defendants,) Appellants, 

versus 

Rufeena Beebee, (Plaintiff,) Respondent. 

The plaintiff seeks to recover damages to the extent of 
69 rupees for crops destroyed by the trespass of defendants^ cattle. 
The defendants deny the trespass, and state that the plaintiff 
reaped a portion of his crop, and that the remainder was swept 
away by an inundation of the river. The moonsiff decrees for the 
plaintiff. The evidence in behalf of the plaintiff is consistent and 
clear as to the trespass of the defendants, which is in no way invali- 
dated by the testimony of the witnesses of the latter ; their story 
is contradictory and unworthy of credit ; and they moreoyer 
declare positively that a portion of the plaiiitifTs land was fallow in 
1252 B. S., though they are unable to define its position or 
describe its boundaries. I therefore affirm the moonsiff^s decision, 
and dismiss the appeal with costs. 
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The 25th May 1848. 

• No. 91. 

Appeal from a decision of the Moonsiffof Khundghose^ Mun Mohun 
Baboo, dated 28/A February 1848. 

Cazee Mahomed Mohsain^ (Plaintiff^) Appellant, 
versus 

Kamoo Mullick and others, heirs of Torab Mullick, deceased, 
(Defendants,) Respondents. 

The plaintiff sues to recover one rupee four annas on account 
of marriage fees. He states that in virtue of his office as cazee of 
the pergunnah he is entitled to fees on the occasion of a marriage ; 
but that the defendant^ Torab Mullick, deceased, married his 
daughter in the month of Falgoon 1253 B. S., and employed one 
Kcefaiutoollah to perform the ceremony, and refused to pay 
plaintiff* the fees ; for the recovery of which he now sues. The 
defendants deny plaintiff^s right to fees, and plead their right to 
employ any person they please to perform the marriage ceremony. 
Under the provisions of Section 8, Regulation XXXIX. of 1793, 
a cazee can exact no fee for duties and ceremonies unless the 
parties concerned have agreed to pay him. In the present 
instance the cazce’s services were not employed, and he could 
therefore legally have no claim on the defendants. In support of 
this view the case quoted, in vol. VI. 31 , forms a precedent ; wherein 
the Sudder Court ruled that the claim could not be maintained. 
The moonsiff was correct, I think, in passing judgment in favor 
of defendants : his decision is accordingly affirmed, and the appeal 
dismissed, without serving a notice on the respondents. 

The 29th May 1848. 

No. 95. 

Appeal from a decision of the Moonsiff of Suleemabad, Gunga 
Churn Shome, dated 2bth February 1848. 

Sheik Kureem Bux and others, (Defendants,) Appellants, 

versus 

Malahinissa Beebee, (Plaintiff,) Respondent. 

The plaintiff sues to recover an arrear of rent for the month of 
Assar 1254 B. S. The plaintiff states defendants took a lease of 
beegahs 4-1-15^, at an annual jumma of rupees 9-1, and gave a 
kubooleut for the same, bearing date 16th Chyte 1253 B. S., but 
refuse to pay rent. The defendant, Kureem Bux, denies having 
taken any lease from plaintiff, or given a kubooleut, as represent- 
ed. He adds his name is KurrUm Bux and not Kureem Bux. 
The moonsiff overrules the defendant's demurrers as to jurisdic- 
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tion and name^ and decrees for plaintiff. In regard to the dif- 
ference in name he observes that the decree passed in his courts 
case 290 , removes any doubt as to the name of the defendant, 
which is Kureem and not Kurrum bux ; but it would appear from 
a reference to the said decree that the suit was against Kurrum 
Bux and not Kureem, and that the award was against the former. 

The moonsiff has taken no steps to establish the identity of 
Kurrum Bux and Kureem Bux by an inquiry on the spot ; and 
his proceedings are so far incomplete. The appeal is therefore 
decreed, and tlie case remanded for further inqviiry as to the point 
urged by appellant, that he is Kurrum and not Kureem Bux. 
Tile cost of stamp incurred in preferring this appeal to be 
refunded in the usual manner. 
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Present: F. SKIPWITH, Esq.^ Officiating Judge. 


The 2d May 1848. 


No. 264. 

Appeal from the decision of Moulvee G^uda Hossein, First Division 
Town Moonsiffy dated the QQth April 1847. 

Sagur Mahomed, (Plaintiff,) Appellant, 
versus 

Musst. Kooseah Beebee and others. Respondents. 

The appellant states that, agreeably to a pottahof Noor Maho- 
med, dated 22d Jeit 1188, he cultivates I k. 7 g- 2 c. upon an 
animal rent of 2 rupees, 12 annas, and that, since the death of 
Noor Mahomed, he has paid part of his rents to Ayeshah Beebee, 
part to Mahomed Nukhee, and part to Kooseah Beebee, and has 
their receipts, but that notwithstanding this Kooseah Beebee had 
obtained rent from him for the year 1207 by a summary suit. 

Kooseah Beebee says, she is the heir of Noor Mahomed, and 
admits that she had taken the rents, and pleads that appellant 
had no right to pay to the other parties named. 

As the appellant did not produce any dakhilahs, or receipts, or 
other proof in support of his assertion, the moonsiff, disregarding 
the admission of Ayeshah Beebee and Mahomed Nukhee that they 
had taken rent, dismissed the suit, and I see no reason to inter- 
fere. If the appellant had really paid the rents he says he has, 
he would have adduced proof ; but as he has not done this, I con- 
cur in the moonsiff^s opinion that he has brought this action in 
collusion with Ayeshah Beebee and Mahomed Nukhee, who 
appear to be claimants to the land, to prove that they are in pos- 
session, whereas such is not proved to be the case. I therefore 
confirm the decision, and dismiss the appeal. 
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The 2d May 1848. 

No. 266. 

"Appeal from the decision of Kheirqollah Shah Budukshanee^ Moon- 
siff of Zorawargungey dated 30/A April 1847. 

Mahomed Yasseen alias Choonee Meeah^ (Plaintiff^) Appellant^ 

versus 

Biideeroodeeii, Musst. Aeenah Beebee, and others^ (Defendants^) 

Respondents. 

The appellant says that Aeenah Beebee gave an ijarah of 
12 gundahs 2 cowrces of land to Budeeroodeen ; and that he gave 
Biideeroodeen a kubooleut for the land in question for a period 
of five yearSj at the rate of 5 rupees 3 annas per annum ; but that 
he has never cultivated it^ and yet Budeeroodeen attached and 
sold his property for arrears of rent, alleged to be due for 1206 
and 1207* He therefore brought this action to set aside the 
kubooleut. 

As the kubooleut was voluntarily executed, the maonsifF dis- 
missed the suit, and in this decision I concur, especially as no one 
opposed the appellant, who might have cultivated the land had he 
chosen, and his omission to do so cannot bar the respondents^ right 
to rent. I therefore confirm the decision, and dismiss the appeal. 

The 2d May 1848. 

No. 268. 

Appeal from the decision of Moulvee Guda Hmseiny Town Moonsif\ 
dated 19/A April 1847. 

Munnoo, Appellant, 
versus 

Korbance, Oomcrally, and Kumlah Bebec, relict of Itibaree, 
Respondents. 

The respondents brought this action for the phrpose of having 
their names entered in the deputy collectoi'^s measurement papers, 
dated 4th Cheit«1245, as joint proprietors with Munnoo, of 
rupees 1 5-2, rent-free land recorded in dags 1910 and 1911. 

The appellant denied that the respondents have any interest in 
the land, and asserted that the land was purchased by his father 
Tunoo, in the year 1148. 

As the evidence taken before the moonsiff proves the joint pos- 
session of both parties, and the appellant was unable to prove the 
deed of sale filed by him, the moonsiff passed a decree in favor of 
the respondents. 
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The appellant now urges, first, that the respondents have un- 
derstated the value of the land in their plaint ; and second, that the 
witnesses produced by the respondents are their relatives. The 
first plea cannot be entertained in appeal as it was not urged in 
the moonsiff^s court, and the second is unsupported by any evidence, 
and the witnesses themselves have deposed on oath that they are 
in no way connected with the respondents. 1 therefore confirm the 
decision, and dismiss the appeal. 

The 2d May 1848« 

No. 271. 

Appeal from the decision of Moulvee Guda Hussein^ Town Moonsiff^ 
dated 28/4 April 1847. 

Golam Ally, (Defendant,) Appellant, 
versus 

Baliadoor Ally Khan, (Plaintiff,) Respondent. 

This was a suit to try whether a sale of 15 gundahs of rent-free 
land was a bona-fide or conditional one. The moonsiff considered 
from the evidence adduced by the respondent that it was a condi- 
tional one, but the appellant urges that he was never called upon 
to file his proofs, and that if he had done so the moonsiff would at 
once have discovered a marked discrepancy between the deed of 
sale in his possession and the ikrar filed by the respondent, from 
whom moreover he holds a kubooleut stating that the land was 
sold and not mortgaged to him. 

On examining the papers I find that the appellant had filed a 
copy of a measurement paper to shew his possession, and also a 
copy of a decree ; but he has never been called upon to file any 
proofs whatever. It is necessary that the deed of sale and ikrar 
should be compared, and I therefore return the case to the moonsiff 
for re-investigation. The appellant is entitled to receive back the 
value of his appeal stamp. 

The 4th May 1848. 

No. 277. 

Appeal from the decision of Kheiroollah Shah^ Moonsiff of Zorawar- 
gungCy dated the 26/4 April 1847. 

Ram Manick Shore and Ram Eishen, (Defendants,) Appellants, 

versus 

Shamut AUy, (Plaintiff,) Respondent. 

The respondent brought an action to recover the value of 2 
cowrees illegally attached and sold by the appellant for arrears of 
rent, although he (the respondent) did not cultivate his land. 
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The appellant admits the attachment and sale^ but says the res- 
pondent cultivates 2 gundahs 3 cowrees of land in a talook pur- 
chased by him, called Jeigunga ; and that he had served the respon- 
dent with due notice to make a settlement. 

The moonsiff, asserting that the attachment was illegal, because 
the appellant had no kubooleut, decreed the amount. 

The appellant, in his appeal, asserts that the moonsifT^s reasons 
for deciding the case against him are bad ; and that he has himself 
brought an action against the appellant in the moonsiff’s court to 
establish his right, which suit ought to have been decided first. 

I am quite ready to allow that the moonsifF^s reasons are bad, 
but the appellant ought to have brought forward proof that the 
respondent cultivated part of this land. This he omitted to do, 
and has stated no reason for the omission in the appeal. The 
objection urged that the moonsiff ought to have decided his suit 
first, is irrelevant, as the establishing his proprietory right to the 
land would not prove that the respondent had cultivated it. I 
therefore confirm the decision, and dismiss the appeal. 

The 4th May 1848. 

No. 279 of 1847. 

Appeal from the decision of Poornochunder^ Moonsiff of Hoivlahy 
dated 2Qth April 1847. 

Huradhur, (Plaintiff,) Appellant, 
versus 

Ramshurun, (Defendant,) Respondent. 

The appellant asserted that he had, on the 13th Bysack 1208, 
mortgaged a bracelet to the respondent in the presence of wit- 
nesses, with an understanding that it was redeemable at the end 
of six months on payment of the principal sum lent (which was 
4 rupees) with legal interest, but that the respondent demanded 
the usual rate of interest of 1 anna a month, and would not give 
back the ornament. 

The respondeiU denies all knowledge of the transaction, and 
remarks that the appellant is not a child that he should have left 
the bracelet with him, without an acknowledgment, and he further 
adds that he was on the day the occurrence was said to have 
taken place, in Chuckleh Rowzan. 

As the alibi was proved, and several discrepancies are apparent 
in the depositions of the appellant's witnesses, the moonsiff dis- 
missed the case ; and after going through the evidence I consider 
the decision proper, and accordingly confirm it, and dismiss the 
appeal. 
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The 4tii May 1848. 

No. 280. 

Appeal from the decision of Kheiroollah Shah^ Moonsiff ofZorawar- 
ffunt/Cy dated 26th April 184/. 
llammanick Shoo^ Appellant^ 
versus 

Oomer Ally Sooree and others. Respondents. 

This was an action to recover rent for certain land cultivated 
by the respondents in the year 1207, in the talook Jeigunga, the 
property of appellant. 

The respondents did not defend the suit. The moonsiff, instead, 
of taking evidence as to the cultivation of the lands by the res- 
pondents, dismissed the suit, as the appellant admitted that he had 
made no settlement for the lands with the respondents. 

As the appellant had filed some chittahs and a list of witnesses, 
to prove the cultivation of the lands for which rent was claimed 
by the respondents, the case is remanded to the moonsiff for in- 
vestigation. The appellant is entitled to receive back the value 
of liis stamp. 

The 4th May 1848. 

No. 283. 

Appeal from the decision of Kheiroollah Shah, Moonsiff of Zoraivar-^ 
gunge, dated 26th April 1848. 

Rammanick Shoo, (Defendant,) Appellant, 
versus 

Sorie, (Plaintiff,) Respondent. 

This suit is connected with case No. 280, being brought to 
recover back same property sold for arrears of rent "due from the 
respondent for the very same land, and for the same year as in 
No. 280. 

The moonsiff stated that, as the appellant had Ao kubooleut for 
the land, he could not legally attach and sell the respondent's pro- 
perty for arrears of rent, and therefore passed a decree in favor 
of the respondents. 

The question to be decided is, did the respondent cultivate the 
land for which the appellant claimed rent or not ? The appellant 
filed a list of witnesses to prove that he did, but the moonsiff 
did not take their evidence. I therefore return the case for re- 
investigation. The appellant is entitled to receive back the value 
of his stamp. 
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The 4th May 1848. 

No. 282. 

Appeal from tlie decision of Moulvee Guda Hussein^ Town Moonsiff, 
dated the ^th April 1847. 

Musst. Khodojah Beebee, (Defendant^) Appellant^ 
versus 

Fukecr Mahomed^ (Appellant,) Respondent. 

The respondent stated that he is the proprietor of 10 gundahs 
of rent-free land, which has descended to him from his ancestors ; 
and that in the present measurement 6 g. 1 c. of the land has 
been erroneously entered in the appellant's name in dag No, 164 
of the chittah papers, dated the 26th Poose 1200; and he therefore 
brought this action for their correction. 

The appellant declared that she acquired the land from her 
husband, Ameenoodeen alias Einoodeen, and that it had been con- 
firmed as her property by a decree of court. The moonsiff de- 
cided that the land belonged to the respondent, and accordingly 
passed a decree in his favor. 

In the decree, dated 22d August 1844, affirmed in appeal, it is 
distinctly stated that the respondent is entitled to and in posses- 
sion of 10 gundahs of land ; and again, in the execution of a decree, 
in which Kishendas was decree holder and Ameenoodeen alias 
Einoodeen, the husband of appellant, was defendant, these identical 
10 gundahs were attached, and released as being in the possession 
of the respondent. It is proved moreover by witnesses that this 
land is up to the present time in his possession, 3 g. 3 c. of which 
is entered in dag 165 as his property, the other in dag No. 164 as 
appellant's. The order therefore of the moonsiff directing the 
correction of the name in dag 165 is proper, and I confirm the 
decision, and dismiss the appeal. 

The 8th May 1848. 

No. 4. 

Appeal from, the decision of Baboo Opender Chunder Neyaruttun 
Pundit, Second Principal Sudder Ameen, dated 2Ath August 1847. 

Bocha Ghazee, Appellant, 
versus 

Allaee Bux, Respondent. 

The appellant brought an action for the value of a bond, dated 
the 4th Magh 1199, Mughee, in which 350 rupees were declared to 
be of the Sicca currency, and 100 of the Company's. 
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The principal sudder ameen gave a decree for the whole of the 
claim, but considering the introduction of Sicca rupees into the 
bond subsequent to the passing of ActXIII of 183(5, which declares 
a Sicca rupee to be an illegal tender, as improper, fined the appel- 
lant four annas for each Sicca rupee so entered, under the pro- 
visions of Section 7^ Regulation XIII. of 1807- 

The appeal, therefore, is brought to amend the decree in so far 
as regards the imposition of the fine. 

Allaee Bux, the respondent, is not present, but as he can be in 
no way affected by any order passed, the summoning him is unne- 
cessary. 

Act XIII of 1836 merely declares that the Calcutta Sicca rupees 
shall cease to be a legal tender on the 1st January 1838, but does 
not forbid its introduction into a bond ; and the Court of Sudder 
Dewanny Adawlut have already ruled in their Construction of the 
Act, No. 1151, dated the 27th April 1838, that it is not only 
unnecessary that bonds should be drawn out in Company's 
rupees, but on the contrary that they may be drawn in Sicca 
rupees, at the option of the party. Regulation XIII. of 1807, 
which was passed to declare bonds drawn out in Sicca rupees, 
as alone legal after the promulgation of such Regulation, is not 
even referred to in Act XIII of 1836, and is clearly inapplicable to 
the present case, for the appellant is fined under its provisions 
for entering the word Sicca instead of Company's in his bond. 
I therefore amend the principal sudder ameeii's decree, and remit 
the fine imposed on the appellant. 

The appellant to pay his own costs. 

The 9th May 1848. 

No. I of 1848. 

Appeal from the decision of Baboo Opender Chwider Neyaruttuny 
Second Principal Sudder Ameen^ dated the 29th December 
1847. 

Nizamut Ally, Appellant, 
versus 

Magun Becbee, Respondent. * 

Tins is an action to set aside four leases of land, alleged to 
have been fraudulently recorded in the collectorate of Chittagong, 
in the names of Abdool Sumud and Huremonoo, instead of in that 
of the respondent, under the following circumstances. 

The respondent says that, on the 6th Bysak 1186, her father, 
Budeeat Jumah, conveyed a rent-free tenure, consisting of 5 d., 
6 k., 6 g., 2 c. of land, situated in various mouzahs, jointly to her 
and her grandmother, Zoolikhah Beebee, and put them in posses- 
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sion, and that afterwards Zoolikhah Beebee transferred to her 
all her rights and interests in the estate; that in consequence of 
her sex and minority^ she was obliged to manage the estate by 
agents, which she did, first, by Huremonoo, second, by Abdool 
Kureeni, and third, by Abdool Sumud ; that the last named, on 
the resumption of her lands by the collector, fraudulently record- 
ed them as belonging to him, and took leases for them from the 
collector, although she had deputed him as her agent to settle for 
them on her behalf; that on his death, in 1200, his brother 
Huremonoo, forcibly took possession of the estates, from which 
he has annually collected 132 rupees ; that he died, leaving Niza- 
mut Ally his heir, who has possession of the estate ; and that she 
therefore brings this action to recover possession of 4 d., 
11 k., 18 g., 2 c., (the balance of the estate being in her pos- 
session,) with mesne profits, from the year 1201 to 1205, and 
also to reverse the four leases recorded in the collectorate in 
the names of Abdool Sumud and Huremonoo. The dates and 
particulars of the leases, however, are not mentioned in the plaint. 

The appellant, among other pleas, urges, as he did in the court 
of the principal sudder ameeii, that the suit is not cognizable, 
inasmuch as it is brought to reverse four leases, all of which were 
given on separate dates and for different mehals ; and that as 
his leases are for 7 d., 1 k., 12 g., the respondent ought to 
have distinctly pointed out where the land is situated for which 
the action is brought. 

The principal sudder ameen, considering the respondent’s claims 
established, gave a decree in her favor, deciding that the four leases, 
recorded in the name of Abdool Sumud and Huremonoo, should 
be reversed. He omitted, however, to specify the dates of the 
leases and the quantity of the land in each ; and the appeal there- 
fore was admitted on the 3d April, to rectify this omission, as 
well as to consider the plea adduced by the appellant, which it is 
unnecessary to mention here, Jis, for the hereafter mentioned 
reasons, I consider the suit not cognizable. 

The first point to be decided then is, can the action be enter- 
tained to reverse four leases of land obtained at different dates, 
and for different mehals, the quantity of land claimed being less 
than the ainounb declared in the lease, and yet no specification 
of the lands claimed being made in the plaint ? 1 am clearly of 

opinion that the suit cannot be entertained, and that the respon- 
dent is liable to nonsuit. 

The respondent contends that her action is based upon the 
deed of sale, and that therefore her suit is cognizable, and she 
quotes in support of her plea the Court’s Constructions, Nos. 481 
and 577 i and two decisions of the Sudder Court, one dated the 2d 
August, and reported in the Government Gazette, dated the 9th 
November 1847, the other dated the 4th September, and reported 
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in the Gazette of the 14th December 1847. Had her claim been 
a claim of inheritance^ or had the lands sued for formed one 
mehab the precedents referred to in Construction No. 577^ and 
the decision of the Sudder Courts dated August 2d, would hare 
applied ; but as each mehal is separately assessed and for different 
descriptions of lands and the leases given at a different date, each 
lease must be considered to be a distinct cause of action. One 
lease is for talook Abdool Sumud, lakhiraj, consisting of 3 doons, 
2 kanecs, 15 gundahs, 2 cowrees, at an annual jumma of rupees 
33-6-5, and dated the 2(3th January 1838. The second is for 
talook Huremonoo, in inouzah Barchara, consiting of 3 kanees, at 
a jumma of 8 annas 10 pie, and is dated 11th May 1840. The 
third is for 50 doons, 13 kanees, 16 gundahs, 2 cowrees, in a noa- 
bad talook, named Abdool Sumud, upon a jumma of rupees 59, 
annas 3, pie 3, and is dated the 26th January 1838. 

The fourth lease is not filed at all. 

The three leases filed are for 54-3-10-3-1 of lands, and the res- 
pondent has not stated hcuv much, out of each lease, belongs to 
her, though she only claims 4 doons, 1 1 kanees, 18 gundahs, 2 cow- 
rees. I therefore reverse the principal sudder ameen^s decision, 
and nonsuit the case. 

The costs of both courts to be defrayed by the respondent. 

The 9tii May 1848. 

No. 7 of 1848. 

Appeal from the decision of Bahoo Opender Chunder Neyaruttun 

Pandit^ Second Principal Sudder Amcen, dated 2{)th February 

1848. 

Musst. Kishorec, relict of Gokulchundcr Chowdree, Appellant, 

versus 

Tercioram Dutt, Respondent. 

The respondent states that two brothers, Gokulchiinder and 
Kishenchunder, lived together in the same house,* and that, on the 
8th Sawun 1197, he lent Gokulchunder 500 rupees, taking his 
bond from him for the amount ; that he died before it was liqui- 
dated, leaving an infant daughter and his widow, Musst. Kishoree, 
under the care of his brother, Kishenchunder, who paid him on 
demand some interest upon the bond executed by Gokulchunder 
and also executed to him an ikrar, or agreement, to pay the 
balance of the bond within three months. Before the bond was 
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liquidated, however, he died, leaving a son, a minor, and Musst. 
Anundinei, a widow ; and he therefore brings this action against the 
two widows, Musstn. Kishoree and Anundmei, they being in 
possession of the property of their respective husbands. 

Musst. Kishoree admits the execution of the bond by her 
husband Gokulchunder, but says the money was borrowed to save 
an estate of his brother Kishenchunder from a sale for arrears of 
revenue, and that it was so applied; that Kishenchunder paid 
part of the money due, and upon the death of her husband, Gokul- 
chunder, took the responsibility of the bond upon himself, and that 
she is not therefore answerable for the amount. 

Musst. Anundmei pleads that her husband Kishenchunder had 
for some time separated from his brother, Gokulchunder, and that 
if Gokulchunder executed the bond, his widow is responsible, and 
not she ; and she further denies that her husband accepted the 
bond. 

As the execution of the bond and receipt of the money by Gokul- 
chunder were fully proved, as also the agreement of Kishenchunder 
to pay the balance due, the principal sudder ameeii gave a decree 
against the two widows, Musstn. Kishoree and Musst Anundmei, 
declaring that execution should first issue against Musst. Kishoree, 
and, on failure on her part to liquidate the whole, against Musst. 
Anundmei. 

From this order Musst. Kishoree appeals, urging that, as Kishen- 
chuiider had taken the responsibility of the bond upon himself, 
she was not liable, but Anundmei ; and that if the principal 
sudder ameen considered her responsible he ought to have given 
a joint decree against her and Musst. Anundmei, and not have 
made her, the appellant, responsible in the first instance. 

In the bond it is distinctly stated that the money was borrowed 
for, and on behalf of Gokulchunder, and no proof has been given 
that it was applied to the payment of the rents of Kishenchunder^s 
talook. But even if it were proved, this would not release the 
widow of Gokulchunder from the respondent's claim ; she would 
be still answerable to him, and might have her remedy against 
Kishenchunder^s estate. 

The agreement, or ikrar, urged by the appellant as having been 
executed by Kishenchunder to the acquittance of herself of all 
responsibility, is simply a security bond, and states that whereas 
my brother, Gokulchunder, had borrowed from you (i. e. res- 
pondent,) the sum of rupees 500, I, as surety, agree to pay the 
amount.^^ 

The decision of the principal sudder ameen is, under these cir- 
cumstances, in my opinion, correct in all its parts, and I therefore 
affirm it, and dismiss the appeal with costs. 
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The 13th May 1848. 

No. 284 of 1847. 

Appeal from the decision of Moulvee Guda Hussein, Town Moonsiff, 
dated the dQth April 1847. 

Ramdyal^ Auction Purchaser^ Appellant^ 
versus 

Asghur Ally, Respondent. 

The respondent states that he has long cultivated 1 kanee, 
17 gundahs, 2 cowrees of land, in the turuf purchased by the 
appellant at the annual rent of rupees 3-12; but that the appellant 
has forcibly taken from him a kubooleut for rupees 4, and also an 
excess of rent. 

The appellant pleads that he is auction purchaser of the turuf 
in which the respondent's land is situated, which is 2 kances, 
13 gundahs; and that he has voluntarily given the former proprie- 
tor a kubooleut for that amount of land at an annual rental of 
rupees 4-8. 

The moonsiff in his decree states that the respondent has failed 
to prove that the appellant has forcibly taken any kubooleut from 
him for rupees 4 ; but that he has proved that he only cultivates 
1 kanee, 17 gundahs, 2 cowrees of land in the appellant's turuf, 
and for which after a comparison of accounts it would appear 
that the appellant has taken 1 rupee, 9 annas, 6 pie, rent in 
excess of the proper rate, and this amount he decreed. 

The appellant filed the kubooleut, alleged to have been volun- 
tarily executed to the former proprietor of the turuf, Mohamud 
Shureef, for2kanees 13 gundahs of land, at the annuc'il rental of 
rupees 4-8, but took no sufficient measures for procuring the 
attendance of his witnesses to prove it. 

In his petition of appeal he has assigned no reasons for his 
neglect ; and as the inoonsiff^s decision appears in all respects just 
and equitable, I confirm it, and dismiss the appeal. 

The 16th May 1848. 

No. 3 of 1847. 

Appeal from the decision of Baboo Opender Chunder Neyaruttun 

Pundit, Second Principal Sudder Ameeuy dated 23rd July 1847. 

Yoosoof Khan, Shore Khan, Hyder Ally, and others, 
(Defendants,) Appellants, 
versus 

Kaleenath Bundopadeh, (Plaintiff,) Respondent. 

The respondent claims 11 kanees, 5 gundahs of land, which he 
states belongs to turuf Ahson Mussood Khan, purchased by his 
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brother at auction in the year 1195, and whom he succeeded in 
1198, which land has been erroneously entered in the collector’s 
measurement papers of 1127 ^^nd 1129, as part of the rent-free 
tenure of Jumrood Khan, the property pf the appellants, and he 
therefore brings this action to obtain possession of it, together with 
the mesne profits at the rate of rupees 3 per kanee for the period 
of 12 years. 

The appellants pleaded : Ist, that the land has never formed 
part of turuf Ahson Mussood Khan, but has always been a portion 
of the rent-free tenure inherited by them from Jumrood Khan, the 
original grantee ; 2nd, that the land has been divided into separate 
portions among the proprietors, and that consequently the respon- 
dent cannot legally sue them all in one action ; 3rd, that the origi- 
nal proprietors of turuf Ahson Mussood Khan have never had 
possession of the land, and that consequently the respondent, who, 
as auction purchaser, succeeded to their rights only, cannot legally 
urge a claim to it ; and 4th, that though the respondent lays his 
claim for mesne profits at the rate of 3 rupees per kanee the land 
only lets for 1 rupee 4 annas. 

The principal sudder amccn in his decision says that the question 
to be decided is whether the land claimed forms part of the turuf 
or part of the rent-free tenure, and, for reasons recorded in his 
roobacarree, decided that it was originally part of the turuf ; and 
he therefore decreed that the respondent should be put in posses- 
sion, and that the question of mesne profits should be determined 
upon the issue of the decree. 

The appellants, dissatisfied, urge that the first plea set forth by 
them has been wrongfully decided against them upon documents 
utterly unworthy of credit ; and that no decision had been given 
upon the last three pleas advanced by them. 

The roobacarree of the principal sudder ameen does not allude 
to the 2nd and 3rd pleas of the appellants, though it may be pre- 
sumed, as he proceeded to trial, that he set them aside, and it 
distinctly sets forth that the decision of the 4th plea has been 
reserved till the issue of the decree. 

The appeal therefore was admitted on the 3rd of April last to 
ascertain whether the respondent’s claim is cognizable or not in its 
present shape. To day the appellant’s pleader stated that he had 
no proofs of the separation of the interests of the proprietors, and 
indeed tlie evidence filed in the case shews that that they are joint 
proprietors. The respondent says that as successor to an auction 
purchaser he can file no exhibits to prove that the former pro- 
prietors took rents for the lands claimed, though it is proved that 
they did so by oral testimony, and that moreover as heir to the 
auction purchaser ho may sue for whatever he considers his 
rights within twelve years from the date of sale. 
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^ As the suit is clearly cognizable, and the investigation of the 
principal sudder ameen incomplete, and contrary to the precedent 
laid down in the 6th vol. of the Sudder Dewanny Reports, in the 
case of Sheebchunder Roy and another versus Hurmohun Roy 
and others, dated 2d December 1840, 1 reverse the principal 
sudder ameen^s decision, and return the case for re-iiivestigation. 

The appellant is entitled to the value of his stamp, and the costs 
of appeal will be determined upon the final decision of the case. 

The 22d May 1848. 

No. 6 of 1847. 

Appeal from the decision of Baboo Opender Chunder Neyaruttun 
Pundit^ Second Principal Sudder Ameen^ dated the 28/A September 
1847. 

Miisst. Nunnee Beebee and Luckee Beebee, Appellants, 

versus 

Mahomed Shufee, Respondent. 

The respondent states that his brother, Mahomed Rufee, 
borrowed rupees 1,200 of him on the 2d Magh 1203, and died 
without having liquidated the debt, leaving three wives, Musstn. 
Noor Beebee, Nunnee Beebee, and Beejan Beebee, and a grown up 
daughter, Luckee Beebee, and some very young children under their 
charge, in possession of his property. 

The three wives and daughter plead that Mahomed Rufee 
borrowed the sum of rupees 800 from the respondent in 1204, 
but that he repaid it in 1205, obtaining a receipt in full ; that 
this receipt was in a box in the house ; and that after his death the 
respondent and others attacked the house and carried it off. 

A deed of compromise being filed on the part of the appellants 
and Noor Beebee and Beejan Beebee, the principal sudder ameen 
gave a decree for the sum of rupees l,(K)G-4, agreeably thereto ; and 
against this decision Nunnee Beebee and Luckee Beebee have ap« 
pealed, urging that the compromise was not duly executed by them ; 
and that it had been filed on their behalf by a vakeel of the court in 
collusion with the respondent, who was unable to prove his claim. 
Had they filed it, they would have filed it through their constituted 
vakeels. From a perusal of the record it appears that one Abdool 
Ghunee, purporting to be the mooktear of the appellants, and Noor 
Beebee, and Beejan Beebee, appointed Moonshee Bhobun Mohun, 
on the 8th January 1847^ a vakeel on their behalf for the express 
purpose of filing a deed of compromise ; and that agreeably to his 
instructions he did file one, purporting to have been executed by 
his clients, on the 27th April; that in consequence of their sex, 
an ameen was deputed to enquire whether they had voluntarily 
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executed the deed, and that he reported on the 29th May that 
Musst. Noor Beebee had declared that she was no party to the 
compromise, as Mahomed Rufee, a merchant, and Mahomed 
Deini, nazir, had not arbitrated in the case. He further reported 
that he had not seen Musst. Nunnee Beebee, Luckee Beebee, and 
Beejan Beebee, as they did not reside in the village to which he 
had been deputed. 

On the 2d of June all the four ladies presented a petition to 
the principal sudder ameen, stating that although they had 
expressed their willingness to submit the case to arbitration they 
had never executed the deed of compromise filed, nor authorised any 
one to file it on their behalf, and that they objected to its contents. 
No orders were passed upon the petition, which was filed in the 
record, and during the month of August both parties produced 
their witnesses, who gave their evidence in the case. 

On the 28th September 1847, the principal sudder ameen, with- 
out alluding to the evidence adduced subsequent to the filing the 
deed of compromise, or taking evidence as to its execution, 
declared it valid, and gave a decree accordingly. 

The Boolehnamah was signed and written by Mahomed Yoosoof, 
one of the vakeels constituted by the appellants and the absent 
defendants to prosecute their case, and was filed by moonshee 
Bhobun Mohun, appointed by Abdool Gunnee, the brother of 
Mahomed Rufee, deceased, and Mahomed Shufee, the respondent; 
but he does not appear to have any power of attorney or other 
warrant for doing. The appellants objected to the terms of it 
before the decree was given, and both they and the respondent 
have shewn that they did not consider it binding upon them, for 
they both prosecuted the suit in the court of the principal sudder 
ameen in August, notwithstanding that the deed of compromise 
was filed in June. The deed cannot be enforced. 

Two of the defendants in the original suit have not appealed, 
but as there is no specification in the decree of the responsibility 
of each party, they cannot be exonerated from the effect of a 
reversal thereof, agreeably to the precedent of the Sudder Dewanny 
Court, dated 5th June 1847, in which Molook Chund Lai was 
appellant and Purusdee Sirdar and others respondents. 1 therefore 
reverse the deci^on of the principal sudder ameen, and return the 
case to him that he may decide it on its merits. The appellants 
are entitled to receive back the value of the stamp. 

Since Mahomed ^oos'oof appears to be the father-in-law of 
Luckee Beebee, one bf the appellants, the principal sudder ameen 
is further desired to enquire into this point, and also to call upon 
Abdool Ghunee to produce his warrant for filing the soolehnamah 
on behalf of the appellants, and to report the result of his enquiries 
to this court within the period of one month from this date. 
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The 23d May 1848. 

No. 452 of 1847. 

Appeal from the decision of Moulvee Guda Hussein^ Moonsiff of first 
Town Division, dated 31^^ July 1847. 

Ahniud Ally^ (Defendant,) Appellant, 
versus 

Musst. Noor Jan, (Plaintiff,) Respondent. 

The respondent, who is the wife of appellant, sued him for rupees 
12-8 annas, maintenance, being at the rate of 10 annas a month for 
the period of one year and eight months. 

The defence set up was that the respondent had left the appel- 
lant's house, and was leading an abandoned life. 

From the evidence of both parties it was fully established that 
the appellant turned his wife out of doors, and that she had ever 
since been living with her father and mother, and the moonsiff 
accordingly decreed the amount sued for. 

The appellant, in his appeal, urges that only two out of his five 
witnesses were examined by the moonsiff, and it appears from the 
record that such was the case, but that the appellant took no mea- 
sures to procure the. attendance of the three absent witnesses, 
although they had been duly served with a subpoena. I therefore 
confirm the moonsiff^s decision, and dismiss the appeal. 

The 23d May 1848. 

No, 454 of 1847. 

Appeal from the decision of Moulvee Guda Hussein, Moonsiff of 
first Town Division, dated dOth July 1847. 

Bhyrub Chunder, Appellant, 
versus 

Dewan Ally and others. Respondents. 

The appellant brought an action for the value of a bond for 
rupees 100, said to have been executed on the 17th Magh 1201, bjr 
the respondent's father, and one Kubeer Mahoinu^, payable on the 
30th Cheit. ^ . 

The respondent, Dewan Ally, denied the execution of the bond 
by his father, and stated that his father died before the date of the 
bond. The defendant, Kubeer Mahomud, dicl not defend the suit. 

The moonsiff stated in his decision that only one witness to the 
bond bore testimony to it, and one accidentally standing by, but 
that the others denied all knowledge of it, and he therefore dis- 
missed the suit, especially as the names of three witnesses appeared 
to have been very recently written upon the bond. 
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The appellant urges that as two witnesses have proved the bond 
he is entitled to a decree ; and that moreover he gave in a supple- 
mentary list of witnesses^ whose depositions had not been taken^ but 
who would have proved that subsequent to the action the respon- 
dent had offered to compromise the suit. 

There were the names of six witnesses on the bond of whom 
two are dead, and of the other four the names of three appear^ as 
the moonsiff says, to have been very recently written upon the 
face of the bond. 

Of these one witness, Shumsheer, says, he did not see any bond 
executed or money paid, but the appellant told him he had written 
his name as a witness upon a bond. The second, Munoo, says, a 
bond was executed, but that no money passed between the parties, 
and that the bond had reference to a talook. The third, Goureechurn, 
denies all knowledge of the transaction whatever ; and though the 
fourth, Bacharam, states that the bond was executed and the money 
paid, he cannot recollect who affixed his signature or mark to the 
bond for him. 

The appellant, on finding that his case was not supported by 
the evidence, petitioned the moonsiff to be allowed to file a supple- 
mentary list of witnesses, and permission was granted him. A 
subpuma was served upon all, but only one attended ; and the 
appellant took no steps for procuring the attendance of the others. 
Rainjeebun, whd attended, deposes that he witnessed the transac- 
tion, having accompanied Goureechurn to the spo(; but Gouree- 
churii declares he knows nothing about the matter at all. I 
therefore dismiss the appeal. 


The 23d May 1848. 

No. 455 of 1847. 

Appeal from the deciffiou of Monlvee Guda Hussein^ Moonsiff of 
first Town Division^ dated 30/4 July 184/. 

Bhyrub Chunder, Appellant, 

versus 

t- 

Dewan Ally, Respondent. 

This was an action for the value of a bond for rupees 100, said 
to have been executed on the 17th Magh 1201, at the same time, 
and under the same circumstances, as the bond mentioned in 
No. 454, only payable on the 30th Falgoon. 

As the evidence adduced in this case is precisely similar to that 
produced in No. 454, a recapitulation is unnecessary, and I there- 
fore dismiss the appeal. 



ZILLAH CHITTAGONG. 


8 ] 


The 23o May 1848. 

No. 463 of 1847. 

Appeal from, the decision of Moulvee Giida Hussein, Moonsiff of 
first Town Division, dated the 30//^ July 1847. 

Dewan Ally, Appellant, 
versus 

Bhyrub Chunder, Respondent. 

This appeal is connected with the above No. 454, and is brought 
in consequence of the moonsiif^s deciding that he should pay his 
own costs, although the respondent's claim had been dismissed. 

The moonsiff does not give any special reason for departing 
from the usual practice of the courts of allowing costs, but merely 
says, with reference %o the features of the case, I decide that each 
party shall pay his own costs but as the respondent altogether 
failed in proving his claim, I am of opinion that the appellant is 
entitled to his costs, and 1 therefore amend the moonsiff^s deci- 
sion, and decree the costs in the moonsiff ^s court, incurred by 
appellant, amounting to rupees 8-13-7> with interest, from the 
date of the moonsiff ^s decision to the date of realization, and also 
the costs of appeal, with interest from this date to the date of 
realization, to be paid by the respondent. 

The 23d May 1848. 

Appeal from the decision of Moulvee Guda Hossein, Moonsiff of 
first Town Division, dated dDth July 1847. 

No. 464 of 1847. 

Dewan Ally, (Defendant,) Appellant, 
versus 

Bhyrub Chunder, (Plaintiff,) Respondent. 

This was an appeal from the decision of the jnoonsiff, in case 
No. 455, inasmuch as he had not allowed the appellant’s costs. 

As the reasons for allowing the appellant’s costs are precisely 
the same as those recorded in case No. 463, and the costs are the 
same, a recapitulation is unnecessary. 

I amend the moonsiff ’s decision,^ and decree the costs in moon- 
siff ’s court, amounting to rupees 8-13-7^ incurred by the appel- 
lant, with interest from the date of the moonsiff’s decision to the 
date of realization, and also the costs of appeal, with interest from 
this date to the date of realization, to be paid by the respondent. 
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The 27th May 1848. 

No. 460 of 1847. 

Appeal from the decision of Kheiroollah Shah Budukshanee^ Moon^^ 
siff of Zorawargunge^ dated 2Qth July 1847. 

Mohamud Warris^ Appellant^ 
versus 

Kumer Ally and Ramkunt, Respondents. 

The appellant brought this suit to reverse the collectoratc 
measurement papers of the year 184.^, with regard to 6 kanecs^ 
15 gundahs, 3 cowries, belonging to his turuf Luckeenarain, 
which had been erroneously recorded as belonging to turuf Gunga 
Azeem. 

The respondents pleaded that the land belongs to their turuf 
Gunga Azeem, and not to turuf Luckeenarain. 

The moonsiff, in his decision, states that, since the appellant 
sues to recover the papers of 39 dags of land, situated in various 
mouzahs, his claim is inadmissible, and he therefore dismissed it. 

The question to be decided is, does the land claimed be- 
long to turuf Luckeenarain or turuf Gunga Azeem? and it 
is immaterial whether the land is recorded in one or a thous- 
and dags, or situated in one or a hundred mouzahs, so long 
as they are recorded in the respondents^ name, or in their 
possession. I reverse the moonsiff^s decision, and return the 
case for investigation. 

The appellant is entitled to the value of his stamp. 


The 29th May 1848. 

No. 457 of 1847. 

Appeal from, the decision of Kheiroollah Shah Budukshanee^ 
Moonsiffof ZorawargungCy dated the 29th July 1847. 

Mohamud Warris, Appellant, 
versus 

Kumer Ally and Ramkunt Chowdrie, Respondents. 

The respondents brought an action in the collector’s court for 
the rent of the land which formed the cause of action in No. 460, 
and their suit was dismissed by the deputy collector on the 3l8t 
August 1846. They appealed to the officiating collector, who 
reversed the decision on the 15th January 1847? and decreed the 
amount claimed by them. 

"Prom this decision Mahomed Warris appealed to the officiat- 
ing commissioner, who, on the 11th February 1847? recorded his 
opinion that as a suit was pending in the moonsiff’s court for the 
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land for which the rent was claimed^ both decisions were irregular ; 
and he therefore reversed them, and under Section J 5, Regula- 
tion YllL of 1831, sent the case to be decided by the moonsiff. 

The moonsiif issued notice of the change of venue, and recorded 
his opinion that, as it was proved by the evidence taken before the 
deputy collector that the appellant was in possession of the land, 
he was liable for the rent, especially as his suit for reversing the 
measurement papers of the land had been dismissed. 

The proceedings of the revenue aOthorities and the moonsiff 
appear to me to be irregular. When the action was first instituted 
in the collector's office, the suit for the land had not been insti- 
tuted in the moonsiff^s court. It was instituted, however, one 
month previous to the decision of the deputy collector, and a 
petition was presented to him, praying that the suit pending before 
him might be transferred to the moonsiff for decision. Upon 
that petition no orders were passed, no mention of the suit pend- 
ing before the deputy collector was made in the plaint filed in the 
moonsiff^s court, but had it been, he could not have referred the 
suit instituted in his court to the collector, as the matter was not 
cognizable by him. 

One appeal only is allowed by Regulation •VIII. of 1831 from 
a summary decision regaining rent, to the commissioner, yet in 
this case there were two, one from the decision of the deputy col- 
lector to the officiating collector, the other from the decision of 
the officiating collector to the officiating commissioner. The 
appeal, however, from the deputy collector’s decision to the col- 
lector was irregular, for although the proceedings of a deputy 
collector arc under the provisions of Section 22, Regulation IX. 
of 1833, subject to the revision and control of the collector, they 
are appealable only to the superior authorities in the usual course. 

Under Section 4, Regulation VIII. of 1831, a commissioner 
can only reverse a collectoi’’s decision on the ground of irrele- 
vancy, but when, as in this suit, the regulation is applicable, the 
parties should bring their action to reverse the collector's decision 
in a civil court. Section 15 of the same Regulation does not invest a 
commissioner with any authority to transfer a case on appeal 
to a civil court after the collector's decision has been given, but 
empowers a collector to do so before the investigation is com- 
pleted. The transfer of this case therefore was irregular. The 
moonsiff^s proceedings are contrary to the established practice 
of the civil courts, for he has decided the case solely upon the 
evidence taken before the revenue courts. 

Had it been possible, I am of opinion that the proper course to 
pursue would be to reverse the moonsiff^s decision, and allow the 
appellant to bring his action to contest the collector's decision ; 
but this cannot be, as the institution of such suit is limited to a 
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period of one year, which in tliis case has long elapsed. The appel- 
lant, however, cannot in equity be allowed to be injured by the pro- 
ceedings of the revenue courts, and I therefore remand the case to 
the moonsiif that he may take evidence to the facts de novo. 

The appellant is entitled to the value of the stamp of his appeal. 

The 29th May 1848. 

Appeals from the decision of Opender Chunder Roy Neyarultun 
Pundit y dated the VJth January 1848. 

No. 3. 

Mohomud Morad, (Defendant,) Appellant, 
versus 

Ram Chunder and Ramjei, Respondents. 


No. 5. 

The Additional Collector of Chittagong, (Defendant,) Appellant, 

versus 

Ramchunder cand Ramjei, Respondent. 

No. 6. 

Ramchunder and Ramjei, Appellant, 
versus 

Mohomud Morad and The Additional Collector of Chittagong, 

Respondents. 

The plaintiffs in this suit, Ramjei and Ramchunder, sued to 
obtain possession of 7 kanees, 4 gundahs of land in the possession of 
Mohomud Morad, belonging to their turuf Munooroy, and recorded 
as such in the collectorate measurement papers, dated the 17th and 
20th Bysack 1127, in various dags named in their plaint; and to 
reverse the measurement of 1 kanee, 17 gundahs, 3 cowrees of land 
recorded in the same papers in the name of Mohomud Morad, 
as nowabad and lakhiraj, although it is part of their turuf of 
Munooroy. 

The defendant, Mohomud Morad, pleaded that all the land 
claimed belongs to him, and is situated partly in turuf Nazir 
Mohomud, and partly in a rent-free tenure, called Nazir Mohomud 
and Mohomud Yar. 

The additional collector pleaded that he is indifferent as to 
which turuf the land may be proved to belong to. 

The principal sudder ameen, in his decision, states that the land 
is proved to belong to turuf Munooroy ; and he therefore decrees 
possession of it to the plaintiffs, with mesne profits and interest 
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thereon from the date of the decree to realization, and declares 
the measurement papers of the land in question wherever it may 
have been recorded, reversed. 

From this decision all tliree parties have appealed, the defendant 
Mahomed Morad in No. 3, on the ground of the decision being 
contrary to evidence, — the additional collector in No. 5,^ on the 
ground of the decrees not being sufficiently explicit, urging that 
unless the dags are specified he will not know what land to rolin- 
c[uish, — and the plaintiffs in No. 6, on the pleas that they have 
been saddled with the costs of the collector, and have not been 
allowed interest from the date of their claim, but only from the 
date of the decree. 

As the principal sudder ameen has not specified the dags nor the 
dates of the papers he has ordered to be reversed, the execution of 
his decree would be impossible even if confirmed. He has not 
allowed the plaintiffs interest from the date of their claim, and has 
not recorded any reason for omitting to do so. His investigation, 
therefore, and decision must be deemed to be incomplete, and I 
accordingly reverse it, and desire that he will distinctly specify the 
dates of the measurement papers and the numbers of the dags he 
proposes to reverse, distinguishing the lands claimed as turuf and 
as lakhiraj, and that he will also review his order regarding the 
interest to be allowed to the plaintiffs. 

The appellants are entitled respectively to receive back the value 
of their stanipt paper. 
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Present : W. J. 11. MONEY, Esq., Additional Judge. 


The 3d May 1848. 

No. 452 of 1847. 

Appeal fro ta the decision of Mr. Snelly Moonsiff of Deeangy dated 
the 20th July 1847. 

Ooinur AlU, (Defendant,) Appellant, 
versus 

Asinut Alii, (Plaintiff,) Respondent. 

The plaintiff sued to recover from the defendant, on account of 
loan, the sum of twelve rupees with interest. The defendant 
admitted having borrowed nine rupees, which had been repaid in 
the presence of witnesses. The plaintiff adduced no evidence, 
and as the defendant failed to produce any proof in support of the 
payment alluded to, the moonsiff decreed the sum of nine rupees 
acknowledged by the defendant, and I see no reason to disturb 
this order, which is hereby confirmed, and the appeal dismissed 
with costs. 


The 3d May 1848. 

No. 461 of 1847. 

Appeal from the decision of Syud Ahmed, Additional Moonsiff of 
Deeang, dated the 2\st July 1847* 

Ramjye Podar, (Plaintiff,) Appellant, 
versus 

Kalee Dass, Musst. Bishnoo Pareea, and Rammohun, 
(Defendants,) Respondents. • 

The plaintiff sued to recover an ornament, which the defendant 
had borrowed on the occasion of his marriage, and which he now 
refused to deliver up. This statement was denied altogether by 
the defendant, who declared that he had purchased some ornaments 
from the plaintiff, which had been duly paid for. As the plaintiff 
failed to establish the fact of the loan of the ornament, the moon- 
siff dismissed his claim, in which order I concur. The appeal is 
dismissed, and the moonsiff’s order confirmed. 
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The 4th May 1848. 

No. 6 of 1847. 

Appeal from the decision of Moulvee Ashruff Alli^ Principal Sud- 
der AmeeUi dated the 29th July 1847* 

Hurlall Mohunt^ (Defendant,) Appellant, 
versus 

Musst. Reshum Beebec and Abdool Alii, wife and son of Gooma- 
nce Darogah, (Plaintiffs,) Respondents. 

The plaintiffs sued for possession of 5 canees of land, with 
mesne profits, to have the nieasureinent paper corrected, and 
their own names recorded as proprietors. 

Damages laid at rupees 476, 4 annas. 

It appeared from their statement that the land in question, 
being a portion of land, called Khyrat Suntokee Dass and Naraiii 
Moluint, in niouzah Chur Khizirpoor, pergunnah Naniikanuggur, 
was sold with other land to one Janoolla, who, on the 27th Bha- 
doon 1149 M. S., transferred it to Joomun, and he and his heirs, 
Sumud Alii, Shumsheer, Abdoolla, and Ahsunoolla, were in posses- 
sion for a period of 39 years. These persons, again, on the 18th 
Aghiin 1188 M. S. sold the land for 300 rupees to Sheik Goo- 
manec, after whose death the plaintiffs have received the rent 
of the land up to the year 1198 M. S. As the defendant, at this 
time, without their knowledge, caused the name of Suntokee Dass 
Mohunt to be recorded in the Government measurement paper, 
for 4 canees, 6 gundahs, (instead of 5 canees,) they have been com- 
pelled to institute the present suit. The collector gave no reply 
in the case. Hurlall Mohunt denied the sale of the land in the 
first instance to Janoolla; and declared that the land and its profits 
were devoted to charitable purposes, and could not be alienated. 
The land consisting of 4 canees, 5 gundahs, 1 cowrie, was formerly 
in the talook of Joomun, who paid rent to the mohunts, and 
subsequently was in the cultivation of Abdool Alii, from whom he 
(defendant) had received rent. He added further that the land 
together with other land had been confirmed as rent-free, and 
released from thp payment of Government revenue. Abdoolla 
and Ahsunoolla supported the claim of the plaintiffs, who filed a 
copy of the deed of sale of Janoolla, dated the 27th Bhadooii 
1 149 M. S. ; and also the deed given by the heirs of Joomun to 
Gooinanee, dated the 1 8th Aghun 1188 M. S., together with an 
engagement for rent executed by the cultivators, dated the 22d 
Phalgoon 1188 M. S. The defendant filed a copy of the proceed- 
ing of the additional collector, dated the 10th April 1843, under 
which the land with other land had been confirmed as rent-free ; 
and distinguished as “ Khyrat Suntokee and Nurain Dass Mohunt/^ 
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The principal sudder ameen did not consider the plaintiffs as 
proprietors of the land in dispute^ which, he decided moreover, 
could not be legally alienated ; but in consideration of their long 
possession he thought them entitled to some indulgence ; lie 
therefore directed the defendant, Hurlall Mohunt, to give up the 
land to the plaintiffs, grant them a lease at half the established 
rent, and pay the mesne profits and costs. The appellant recapi- 
tulated the objections urged in his reply, and alludes to the 
irregularity of the principal sudder ameen^s order in which he 
grants to the plaintiffs what they did not in reality claim. 

I concur with the principal sudder ameen in thinking that the 
respondents (plaintiffs) cannot be recognized as proprietors, as 
they have failed altogether to establish that right, for there is no 
proof whatever of the land having been sold in the first instance 
to Janoolla, that particular deed of sale -not being forthcoming. 
I dissent, however, from the principal sudder ameen in consider- 
ing the respondents (plaintiffs) worthy of any indulgence on the 
ground of their long possession, because they have attempted by 
fraudulent means to establish their proprietary right to the land, 
and preferred no claim at all for the settlement. Under these 
circumstances I decree this appeal, and reverse the principal 
sudder ameen^s order, and the respondents will pay the costs 
of both courts. 


The 8th May 1848. 

No. 460 of 1847. 

Appeal from the decision of Zeenutoollahy Moonsiff of Noaparah^ 
dated ]*Jth July 1847. 

Ilamkishub, Ramdhun, and Ramsoonder, (Defendants,) 
Appellants, 

versus 

Muklook Ruhmaii, Toorab Alii, Kumar Alii, and Munneeroonissa, 
(Plaintiffs,) Respondents. 

The plaintiffs sued for possession of 4 gundahs, 2 cowries of 
rent-free land, with the rent thereof, and interest. They repre- 
sented that the land in question formed part of 4 droons, 13 
canees, 2 gundahs, 1 cowrie of rent-free land, belonging to their 
ancestor, Fiitteh Mahomed, which had at one time been resumed by 
the collector, and subsequently released by the special commissioner, 
and as the cultivators, Ramdhun, Ramkishub, and Ramsoonder, 
refused to pay rent, or give up the land, they (plaintiffs) were com- 
pelled to institute the present suit. The defendants, Ramdhun, 
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Runikislml)^ and Ranisoonder, claimed the land on the strength of 
its having been purchased by their father and uncle from the 
ancestor of the plaintiffs ; though their title deeds had been unfortu- 
nately destroyed by fire in the year 1 183 M. S., they still based 
their claim upon the grounds of their long possession^ for a period 
of 60 years. Mahomed Ahmud^ Jesarut Khan^ Mushurut Alii, 
Hyder Alii, and Doola Meea were intervening defendants, and 
claimed an interest in the land by virtue of their descent from 
Futteh Mahomed Chowdree. Ramjye supported the claim of the 
principal defendants on the score of the purchase alluded to, in 
which he also had an interest through his father. The plaintiffs 
filed documents in support of their statement, and the defendants 
filed a copy of a reply of Mahomed Kalin in some other case, in 
which he was said to have acknowledged that the ancestor of the 
defendants had purchased some land from him. The moonsiff, 
considering the claim of the plaintiffs to be substantiated, and that 
of the defendants, Ramdhun, Ramkishub, and Ramsoonder, to be 
unfounded, decreed in favor of the former. There is no doubt that 
the appellants have been in possession of the land for a consider- 
able time, but as cultivators, not as proprietors, otherwise they 
would most certainly have preferred their rights when the land 
was in the first instance resumed, and subsequently released 
by the special commissioner. At the recent measurement, 
moreover, the land in question was recorded in the cultivation of 
Hurreechand, the father of the appellants, the respondents 
(plaintiffs) being distinguished as proprietors, and was further 
described as being a part of the rent-free land, called Futteh 
Mahomed,” in conformity with the measurement paper of the 
year 1126 M. S. Under these circumstances I confirm the 
inoonsilFs order, and dismiss the appeal with costs. 

The 10t» May 1848. 

No. 585 of 1847. 

Appeal from the decision of Syud Ahmudj Additional Moonsiff of 
Deeang, dated the VJth July 1847. 

Mahomed Ruiinoo, Talookdar, and Goureechurn, Cultivator, 
(Defendants,) Appellants, 

versus 

Afazoollah alias Becha Gazee, (Plaintiff,) Respondent. 

The plaintiff sued for possession with mesne profits of 5 gun- 
dabs of land, forming part of I canee, 7 gundahs, 2 cowries of 
land, which had been measured in the name and as the property 
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of his father^ but of which' he had been dispossessed by the defen- 
dants under the pretence of its belonging to turiiff Brij Kishore. 
The defendants contended that the land in dispute was included 
in 1 canee, 6 gundahs of land, which had been measured as 
belonging to tiiruff Brij Kishore. The moonsiff, after deputing 
three ameens to the spot, whose opinions were at variance and 
whose enquiries were unsatisfactory, decided that the land belonged 
to the plaintiff, and decreed in his favor. 

Both parties admit that a certain quantity of land was measured 
in their possession at the recent * measurement in particular plots 
distinct from each other ; the ameens therefore should have 
measured those plots in order to ascertain where the excess or 
deficiency existed, and consequently to whom the land in dispute 
properly belonged. In consequence of this omission, the appeal 
is decreed, the moonsiff^s order reversed, and the case returned 
for re-trial, and the moonsiff will depute a trustworthy ameen, 
approved, if possible, by both parties, for the purpose abovemen- 
tioned, and then decide the case upon its merits. 

The amount of stampt paper on which the appeal is engrossed, 
will be refunded to the appellant. 

The 10th May 1848. 

No. 558 of 1847. 

Appeal from tfie decision of Kishen Chunder^ Moonsiff of Issapore^ 
dated 20th September 1847. 

Koosha Ram Mallee, son of Doomun Mallee, (Defendant,) 
Appelliint, 

versus 

Bindrabun Mallee, (Plaintiff,) and Ramsoonder, Eshanchunder, 
and Nitanund, (Defendants,) Respondents. 

The plaintiff sued for a settlement of 14 gundahs, 1 cowrie of 
land in the possession of the defendant, Koosha Ram Mallee, 
on the ground of its having been included in his talook by 
the zemindars. These persons corroborated the statement \ but 
Koosha Ram Mallee resisted the claim, and contended that he had 
previously received from the zemindars an etmamee lease of the 
land alluded to. The moonsiff, without calling for the lease men- 
tioned by Koosha Ram, gave credit to the testimony of the 
zemindars, and decreed in favor of the plaintiff. As the enquiry 
is necessarily incomplete, the appeal is decreed, the moonsiff’s order 
reversed, and the case returned for re-trial ; and the moonsiff, after 
calling for the etmamee lease alluded to, will decide the case upon 
its merits. The amount of stampt paper bn which the appeal is 
engrossed, will be refunded to the appellant. 
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' The 12th May 1848. 

No. 141 of 1847- 

Appeal from the decision of Moulvee Hadee Alli^ Moonsiff of 
Runguneeah, dated the 27th February 1847. 

Ramiminee Bydc, (Defendant,) Appellant, 
versus 

Sluikur Alii and Gourecchurn, (Plaintiffs,) Respondents. 

The plaintiffs sued to establish their riglit to 1 droon, 9 canees 
of land, forming part of 6 droons, 13 canees, formerly the etmaniee 
tenure of Scetaram in talookaSreemunt Ram Canoongoe, which had 
been sold to Mahomed Hossein and Gunnesham, the father of one 
plaintiff and the uncle of the other, but which the defendant claim- 
ed as belonging to the etmamee tenure of Tunnoo Ram. It was 
contended by the defendant that the land in question was included 
in the etmamee tenure of Tunnoo Ram, and formed part of 1 
droon, 1 1 canees, 5 gundahs, for which his brother had obtained a 
decree in the year 1818. The plaintiffs filed the deed of sale upon 
which their claim was based, and the defendant produced a copy 
of the decree of the sudder ameen, awarding possession of 1 droon, 

1 1 canees, 5 gundahs, 1 cowree of land to the heirs of Tunnoo Ram. 
The moonsiff, after deputing an ameen to the spot, considered the 
land to belong to the plaintiffs, and decreed in their favor. As the 
boundaries of the land described in the plaint, and in the former 
decree of the sudder ameen appeared to be similar, it was deemed 
advisable to depute an ameen, approved by both parties, to ascer- 
tain whether the laftd in dispute was really included in the 
boundaries recorded in the decree of the sudder ameen or not. 

From the enquiry of this ameen it is evident that the land is 
included in that decree, and therefore the claim of the respondents 
(plaintiffs) cannot be supported. Under these circumstances I 
decree this appeal, and reverse the mooiisiff^s order. The respon- 
dents will pay the costs of both courts. 

The 12th May 1848. 

No. 143 of 1847- 

Appeal from the decision of Moulvee Hadee Alli^ Moonsiff of Run- 
guneeah, dated the 27th Fehruamj 1847. 

Rammunee Byde, (Plaintiff,) Appellant, 
versus 

Gokool, Muddoo, Kesheea, Ryechun, and Musst. Soomitra, 
and Deboo, (Defendants,) Respondents. 

The plaintiff sued for rent for 1 droon, 9 canees of land. The 
claim was resisted on the ground that the land had no connection 
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with the plaintiffs, but was included in the etmamee tenure of 
Shakur Alii and Goureechurn. As this case is connected with 
the previous case No. 141, in which the land was^ declared to 
belong to the appellant, the same order is applicable. The appeal 
is decreed, and the moonsiff’s order reversed. The usual order 
about costs. 

The 12th May 1848. 

No. 266 of 1847. 

Appeal from the decision of Zeenutoollahy Moonsiff of Noaparah, 
dated the 2Sth April 1847. 

Shaniut Alii, (Plaintiff,) Appellant, 
versus 

Sonaoolla, Shamooa, and Lall Mahomed, and the Collector of 
Chittagong, (Defendants,) Respondents. 

The plaintiff sued to cancel the assessment effected by Sonaoolla 
for 3 canees, 3 gundahs of land, and establish his right to I canee, 
10 gundahs, out of 2 canees, 10 gundahs, which he declared to be 
rent-free resumed land. The land in question was claimed, upon 
the strength of his purchase, — ^from Shamooa, the brother of Sona- 
oolla, being his share of his patrimonial property, — by a deed of 
sale, dated the 27th Assin 1205 M. S. Shamooa and Sonaoolla both 
denied the fact of the sale. The collector replied that in the 
first instance 3 canees, 10 gundahs, 2 cowries of land had been 
measured, as rent-free, and 13 gundahs as noabad land ; but when 
tlie measurement was subsequently tested, 3 canees, 3 gundahs 
of land were recorded as noabad, the settlement of which was 
effected with Sonaoolla. This case was connected with two 
other cases Nos. 267 ^^nd 268, in which the moonsiff rejected the 
deed of sale alluded to by the appellant Shamut Alii, for the same 
reasons, therefore the claim was dismissed in the present instance. 
The former orders of the moonsiff, however, were reversed in 
appeal, and in case No, 268, decided on the 28th January 1848, the 
deed of sale was duly upheld, and on that occasion it was considered 
that Shamooa and Sonaoolla had colluded together to vitiate that 
document. The claim of the appellant to change the designation 
of the land is of course out of the question, but he is entitled 
upon the strength of his deed of sale to receive 1 canee, 10 gun- 
dahs of land, out of the 3 canees, 3 gundahs noabad land in the 
possession of Sonaoolla. Under these circumstances 1 decree this 
appeal, reverse the moonsifTs order, and, amending the appellant’s 
claim, direct that he receive possession from Sonaoolla of I canee, 
10 gundahs of land, noabad, according to the boundaries described 
in his deed of sale. Sonaoolla will pay the costs of both courts of 
all parties. 
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The 17th May 1848. 

No. 39 of 1847. 

Appeal frorn the decision of Kishen Chunder^ Moonsiff of Issapore^ 
dated the I5th January 1847. 

Kumul Gajur^ (Plaintiff^) Appellant, 
versus 

Hyder Alii, (Defendant,) Respondent. 

The plaintiff sued to recover the amount proceeds of sale of his 
property, which had been illegally attached and sold for rent by the 
defendant, with whom he had no sort of connection. The defen- 
dant on the other hand filed an engagement for rent said to have 
been executed by the plaintiff' ; and the moonsiff, considering its 
validity established, dismissed the claim. As there is consider- 
able discrepancy in the evidence of the witnesses to the execution 
of the engagement, and strong reasons exist for doubting whether 
the appellant had any land at all in his possession connected with 
the respondent, 1 decree the appeal, and reverse the moonsiff^s 
order, and the respondent will refund the amount claimed, and 
pay the costs of both courts. 

The 17th May 1848. 

No. 311 of 1847. 

Appeal from the decision of Mr, Snell, Moonsiff of Deeang, dated 
the \Ath May 1847. 

Shamut Alii and Baker Alii, (Defendants,) Appellants, 
versus 

Mohsun Alii alia^ Mossookoolall, (Plaintiff,) Respondent. 

The plaintiff sued for possession of 2 canees, 8 gundahs, 
2 cowries of land, to release it from mortgage, and obtain the 
rents collected in excess. He stated that the land had been 
U^ortgaged to Mahomed Juma by his father for 44 rupees, by a 
deed dated in the month of Assin 1173 M. S., on the condition 
that the land should be restored when the money was liquidated. 
The defendants denied the mortgage altogether, and declared that 
the land had been unconditionally sold. The plaintiff filed a 
copy of a proceeding of the deputy collector, dated the 10th June 
1^2, in which it was considered that the land had only been mort- 
gaged, and his own proprietory right consequently established; 
and the moonsiff, being of the same opinion, decreed in the plain- 
tiff’s favor. In the following case No. 310 which is connected with 
this suit, the deed, dated the 26th Assin 1 173 M. S., and which was 
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duly attested, distinctly shews the land in question to have been 
sold to Shamut Ali and Mecna Gazee, the sons of Mahomed Juma ; 
and is unaccompanied by any separate acknowledgment, from 
which it could possibly be inferred that the land had only been 
mortgaged. If such indeed had been the case, the land could 
have been redeemed in the course of eight years, even at the 
plaintiff^s calculation of the annual profits, at the expiration of 
which period the plaintiff could have sued to recover his land. 
It appears incredible, therefore, that the plaintiff and his father 
should have remained silent for a further period of twenty-five 
years, without making any attempt of the kind. Under these 
circumstances I decree this appeal, and reverse the moonsiff^s 
order. 

Thb 17th May 1848. 

No. 310 of 1847. 

Appeal from the decision of Mr. Snell, Moonsiff of Deeang, dated 
the I4th May 1847. 

Shamut Alii and Baker Alii, (Plaintiffs,) Appellants, 
versus 

Mohsun Alii alias Mossookoolall, Hossein Alii, and Azeem, 
(Defendants,) Respondents. 

The plaintiffs sued to cancel a measurement paper and pro- 
ceeding of the deputy collector, regarding 2 canees, 8 gundabs, 
2 cowries of land, and their claim was dismissed by the moonsiff. 
As this case is connected with the previous case No. 311, in 
which the land in question was declared to belong to the appel- 
lants, the same order is applicable. The appeal is decreed, the 
moonsifPs order reversed, and the proceeding of the deputy col- 
lector, dated the lOth June 1K12, and the measurement paper 
relative to the land abovementioned, are cancelled, and the name 
of the appellant will be recorded in lieu of that of Mossookoolall. 

The 17th May 1848. 

No. 312 of 1847. 

Appeal from the decision of Mr. Snell, Moonsiff of Deeang, dated 
the \4th May 1847. 

Shamut Alii and Baker Alii, (Plaintiffs,) Appellants, 
versus 

Mohsun alias Mossookoolall, Hossein, Azeem, and the Collector of 
Chittagong, (Defenfaiits,) Respondents. 

The plaintiffs sued to cancel the settlement effected with 
Mossookoolall for 2 canees, 8 gundahs, 2 cowries of land. The 
collector gave no reply in the case, which is similar to' the pre- 
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ceding cases Nos. 3J0 and 311. The appeal is decreed, the moon- 
sifT^s order reversed, and the appellants will be entitled to the set- 
tlement effected with Mossookoolall, which is hereby cancelled. 

The 18th May 1848. 

No. 334 of 1847. 

Appeal from the decision of Zeenutoollah^ Moonsiff of Noaparahy 
dated the 20//i May 1847. 

Musst. Khorisha Beebee, (Plaintiff,) Appellant, 
versus 

Mahomed Tukee, (Defendant,) Respondent. 

The plaintiff sued to recover rent from the defendant on the 
strength of an engagement which he had executed for 2 canees 
of land, which her husband^s father, Pela Gazee Manjee, had pur- 
chased in the year 1167 M. S., and had subsequently transferred 
to her by a deed of gift. The defendant resisted the demand, and 
denied all connection with the plaintiff ; he further stated that he 
had purchased 8 gundahs, 1 cowrie of land from Musst. Poojlee, 
which he retained in his possession for many years, and then after- 
wards transferred to Ramdass Podar. Although the plaintiff filed 
the deed of sale, dated the 22d Asar 1167 M. S., for 2 canees of 
land, sold by Musst. Poojlee, and the engagement for rent signed 
by the defendant, dated the 5th Bysack 1177 M. S., and her claim 
was corroborated by witnesses, the moonsiff dismissed the case, 
because the witnesses to the documents above mentioned were 
dead. As, however, the respondent (defendant) has failed to pro- 
duce any evidence in support of his alleged purchase from Musst. 
Poojlee, and refute the appellant's claim, 1 am of opinion the 
appeal must be decreed, and the moonsiff^s order reversed, and 
the respondent will defray the appellant's claim and costs of both 
courts. 

The 18th May 1848. 

No. 431 of 1847. 

Appeal from t^e decision of Syud Ahmed, Additional Moonsiff of 
Deeangy dated the 2d July 1847. 

Sheikh Obeedoolla Khan and Musst. Dewan Beebee, (Defendants,) 

Appellants, 

versus 

Sreemunt Ram, Mogulchand, Aytun, Bindrabun, and Teeta Ram, 

(Plaintiffs,) Respondents. 

The plaintiffs sued to cancel the summary order of a deputy 
collector and an engagement for rent, and recover the amount 
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illegally collected. They represented that the defendants were 
sharers in turufF Zuburduat Khan^ and the amount of rent for 
which they were responsible to them consisted of rupees 1-15-10 
easily and 6 arees and 6 seers of rice ; the defendants, however, 
claiming rent for 14 canees, 16 gundahs, 1 cowrie of land, which 
they declared to be in their possession in excess, extorted an 
engagement from them by force to the amount of rupees 18-8, on 
the 17th Chyte 1201 M. 8., upon the strength of which the 
defendants sued them under Regulation VII. 1799, and gained a 
decree from the deputy collector, which was duly executed, and 
rupees 41-2-6, illegally exacted from them. The defendants 
replied that the plaintiffs acknowledged having in their possession 

1 droon, 2 canees, 1 cowrie of land belonging to their share in 
turuff Zuburdust Khan, and accordingly executed a settlement 
with them for that amount of land at a rent of rupees 23-1, and 
6 arees, 6 seers of rice. This settlement was duly filed by the 
defendants, but the witnesses for the plaintiffs declaring that 
the engagement had been extorted by force, the moonsiff decreed 
in their favor. It appears that the engagement, to which the res- 
pondents object, was executed in the year 1240, and the summary 
order of the deputy collector is dated in 1243, and the present suit 
was instituted in the year 1844. If therefore the engagement had 
really been extorted by force, it seems strange that the respondents 
should not have preferred a complaint long ago ; their silence, 
therefore, till they are made to pay rent, renders their objections 
in the present instance very suspicious, and I cannot consider 
them well founded. Under these circumstances I decree the 
appeal, and reverse the moonsift’s order, upholding the engage- 
ment and the summary order of the deputy collector which was 
founded upon that instrument. The respondents will pay the 
costs of both courts. 

The 18th May 1848. 

No. 432 of 1847. 

Appeal from the decision of Syud Ahmed, Additional Moonsiff of 
Deeang, dated 3rd July 1847* 

Sayera Beebee, (Defendant,) AppeHant, 
versus 

Mulka Beebee, (Plaintiff,) and Zeenut Alii Khan, Akbur Alii 
Khan, and Bindrabun, (Defendants,) Respondents. 

The plaintiff sued for possession of a reservoir comprising 

2 canees of land, included in her husband^s (Domun) cultivation in 
mouza Gobaddea, formerly talook Fokeerchund, and lately talook 
Ramjye and Bindrabund. Bocha Gazee replied that the reser- 
voir was in talook Nowazish, and when the righti and interests of 
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Domun cultivator were disposed of, Aleear Khan became the pur- 
chaser, and then Sayera Beebee, who settled with him for the 
same. Mobaruk Alii replied to the same purport, and declared 
that the disputed reservoir was in the cultivation of Hyder Alii. 
Kooleen asserted that there were four reservoirs, one in the pos- 
session of the plaintiff in turuff Asalut Khan Choudree, three 
others in turuff Kala Beebee, talooka Nowazisli, of which one 
belonged to himself and the other two to Bocha Oazee, Hyder Alii, 
and Bux Alii, Zeenut Alii, and Akbar Alii Khan ; and Bindrabiind 
supported the plaintiffs claim. S^era Beebee declared the disputed 
reservoir to be in talook Nowazish, which had been purchased by 
Aleear Khan, and then transferred to her on the same date. The 
inoonsiff, considering the reservoir to have been in the possession 
of the plaintiff and her husband, decreed in her favor against 
Sayera Beebee. From the evidence adduced it appears that the 
disputed reservoir was in talook Nowazish ; and although Domun 
(the respondent plaintiff^s husband) and other cultivators were in 
the habit of catching the fish, the reservoir itself was considered 
the property of Nowazish ; and as that talook was afterwards 
sold and purchased by Aleear Khan, and then transferred to the 
appellant, she is clearly entitled to the possession of the disputed 
reservoir. I decree the appeal, and reverse the moonsiff^s order, 
and the respondent will pay the costs of both courts. 

The 22d Mat 1848. 

No. 447 of 1847. 

Appeal from the decision of Mr. Snell, Moonsiffof Deeang, dated 
the 9th July 1847. 

Sheer Alii alias Sheroo and Abkur Alii, (Defendants,) Appellants, 

versus 

Musst. Noorjemal, (Plaintiff,) Respondent. 

The plaintiff sued to recover 40 arees of rice on the following 
grounds. She stated the defendants about five years ago borrowed 
from her husband 80 arees of rice without any written 
acknowledgment, to be repaid in six months ; her husband 
died in the year 1206 M. S., leaving herself and his sister as his 
heirs, and she now accordingly sued for her portion, the half of 
what was due. The defendants denied the transaction, but the 
moonsiff, merely upon the testimony of witnesses, who deposed 
that they heard the defendants admit the justness of the claim, 
decreed in plaintiff’s favor. Although, according to the respondentia 
(plaintiff’s) statement, the rice was to be repaid in six months, it 
does not appear that her husband before his aeath made any attempt 
to recover it, nor indeed does the plsuntilf herself till some time after 
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his death ; and as no mention is made of the specific date on which 
the loan was contracted, I consider the claim to be unfounded. 
The appeal is decreed, and the moonsiff^s order reversed. 

The 22d May 1848. 

No. 256 of 1847. 

Appeal ft'om the decision of Mr. Snell, Moonsiff of Deeang, dated 
the 23d April 1847. 

Musst. Chunder Kulla, (Defendant,) Appellant, 
versus 

Golukchunder Doss, (Plaintiff,) Respondent. 

The plaintiff sued for the value of a cow-house, which was de- 
stroyed by the defendant’s* husband, and which had been erected 
upon the portion of ground for which he (plaintiff) had previously 
gained a decree against him. The defendant resisted the claim 
entirely, but the moonsiff, considering the plaintiff entitled to the 
value of the house, which had been erected upon his own ground, 
decreed in his favor to the extent of ten rupees, and I see no rea- 
son to disturb this order, which is hereby confirmed, and the 
appeal dismissed with costs. 

The 23d May 1848. 

No. 478 of 1847. 

Appeal from the decision of Mr. HtUchinson, Moonsiff of Putteeah, 
dated 2\st July 1847. 

Madhoo Ram, (Defendant,) Appellant, 
versus 

Ramhurree, (Plaintiff) and Lall Chand, son of Poolchand, 
(Defendant,) Respondents. 

The plaintiff sued for possession of 11 canees, 10 gundahs, 

1 cowrie of land, with mesne profits, and to cancel an order of the 
deputy magistrate in a case for dispossession. He stated that he 
had purchased, at the collector’s office, talooka Rammanik Sirdar, 
turuff Goureechurn Canoongoe, which had been sold for arrears 
of rent, comprising I droon, 8 canees^ 2 gundahs, 2 cowries of land, 
and obtained a talookee lease of the same from the zemindar ; but 
there were 8 canees of land in the possession of Madhoo Ram, and 
his son Ramsing, and Turahee Ram, and 3 canees of landdn the 
possession of another person, called Owla,” for which he (plainti^ 
could neither obtsun a settlement or any rent ; and in a suit for dis- 
possession these parties had gained a decree against him. Madhoo 
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Ram denied having any land belonging to the plaintiff’s talook^ and 
declared that he had purchased 1 droon^ 3 catiees^ 10 guiidahs 
of rent-free land from Shumboo Ram by a deed^ dated the 6th 
Phagoon 1177 M. S., which at the recent measurement was incor- 
porated with turuff Goureechurn Ganoongoe^ and recorded in his 
possession^ and subsequently when Prem Chand became the auction 
purchaser of the turuff^ he gave him (defendant) a talookee lease 
for the land alluded to. Ramsing replied to the same purport. Lall 
Chand^ the brother of Prem Chand, deceased, supported the 
plaintiff’s claim. The moonsiff, eonsidering the plaintiff’s pur- 
chase of talook Rammanik Sirdar to be fully substantiated by 
the official certificate of purchase, which he filled, and guided 
by the report of the ameen whom he deputed, and by the fact 
of the appellant on a former occasion having acknowledged heav- 
ing 13 canees, 10 gundahs of land in his possession, belonging 
to talook Rammanik, decreed in the plaintiff’s favor to the extent 
of 8 canees of land. The respondent's purchase of talook Ram- 
manik Sirdar is not questioned, but there is no proof that the 
contested land belongs to that talook, or was the very same por- 
tion of land which the appellant formerly acknowledged having 
in his possession on account of that talook, and the respondent, 
moreover, has not specified in what plots the land he claims is 
situated. The ameen’s enquiry is defective, for, instead of mea- 
suring all the land enumerated in the measurement paper filed 
in this case, he contented himself merely with measuring 1 
droon, 3 canees, 10 gundahs, 1 cowrie of land, out of which 
he decided upon the evidence of witnesses, that 11 canees, 
10 gundahs, 3 cowries, 3 dunts, were in the possession of the 
appellant, on account of talook Rammanik; the other plots, 
which comprised about 11 canees of land, and, according to 
the appellant, constituted the very land which the respondent 
claimed as being in the appellant’s possession, were not mea- 
sured at all. As the investigation in consequence of this omis- 
sion is incomplete, the appeal is decreed, the moonsiff’s order 
reversed, and the case returned for re-trial, and the moonsiff will 
depute an ameen to measure the remaining plots recorded in the 
measurement paper filed in this case, and numbered, as noted 
in the margin, for the purpose of ascertaining 
190 *191^’ 281* whose possession that land is, and to what 
284* 455 ' 587’ talook it belongs, and the ameen will at the same 
582 *, 584 ! ’ time ascertain how much land the respondent 

(plaintiff) has in his possession on account of 
talook Rammanik. After the completion of the enquiry, the 
moonsiff will decide the case upon its merits. The amount of 
stampt paper, on which the petition of appeal is engrossed, will be 
refunded to the appellant. 
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The 23d MaV 1848. 

No. 283 of 1847. 

Appeal from the decision of KishenchundeVy Moonsiff of IssaporCy 
dated the 2Qth April 1847. 

Jugmohun Chowdrce, (Defendant^) Appellant^ 

versus 

Waris Khan and Chowdree Khan^ (Plaintiffs,) Respondents. 

The plaintiffs sued to recover excess rent levied from them, 
under the following circumstances. They stated that they held 
11 canees, 4 gundahs, 1 cowree of land, belonging to the defen- 
dant, called talook Waris Khan, Busharut Khan, Mogul Khan, 
Joomun Khan, Mujlis Khan, Jebun Khan, Musst. Tunnoo Beebee, 
and Assad Khan, at a rent of rupees 23, 15 annas, 13 gundahs, 
3 cowries, and their shares were distinct and separate, both as 
regarded the quantity of land and the payment of rent ; but the 
defendant, considering their lease joint and undivided, compelled 
them (plaintiffs) to pay what was due from their sharers, to 
recover which the present suit was instituted. The defendant, 
Jugmohun, contended that both the lease and the engagement 
were joint and undivided, and therefore he was justified in the 
course he had pursued towards the plaintiffs, 

Sunnoo gomasta and Golukchunder tehsildar supported the 
zemindai-^s claim. The engagement and lease were both filed, 
the former specifying a joint, and the latter a separate respon- 
sibility; the execution of the former document was distinctly 
denied by the witnesses for the plaintiffs, who deposed to 
the correctness of the lease. The moonsiff, discrediting the 
engagement filed by the zemindar, and upholding the lease pro- 
duced by the plaintiffs, decreed in their favor to the extent 
of 5 rupees, 14 annas, 18 gundahs, 2 cowries, with interest and costs. 
On looking at the lease it appeared that there was no allusion in 
the body of it to any separate responsibility, and it was clear that 
the detail at the bottom of the paper Avas added as afi after thought ; 
and as the moonsiff had not examined the writer of the lease or 
the engagement, they were summoned for that purpose to attend 
in this court. Although the writer of the engagement filed by the 
appellant, deposed to its authenticity, and the writer of the lease 
denies having added the detail of separate responsibility at the 
bottom of the paper, I am nevertheless inclined to believe it 
genuine, and it bears the stamp of truth, for if there had been any 
fraud intended on the part of the respondents they would not have 
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produced a document which was liable to suspicion^ and with 
regard to which 1 did entertain doubts in the first instance. On the 
other hand the signatures of the respondents on the engagement 
are written by one Noorolla, who denies its execution, and as 
Waris Khan, one of the plaintiffs in the lower court has ap- 
peared and satisfied me that he can write without any difficulty, 
it is extremely improbable that his signature, and that of his sharers 
should have been written by a third party. Believing, therefore, 
that the engagement filed by the appellant is not tlie true one, 
and that the real instrument, which would have tallied with the 
lease, has been purposely kept back, 1 dismiss the appeal, and con- 
firm the moonsiif^s order. 

The 23d May 1848. 

No. 284 of 1847. 

Appeal from the decision of Kishenchunder^ Moonsiff of Issapore^ 
dated the 2Qth April 1847. 

Jugmohun, (Plaintiff,) Appellant, 
versus 

Chowdree Khan, Waris Khan, Busharut Khan, Joomun Khan, 
Sunaolla, Ashruff, Budul Gazee, and Kala Gazee, (Defendants,) 
Respondents. 

The plaintiff sued to recover rent from the defendants, who 
adduced the same objections as in the former case No. 283, which is 
connected with this suit. The claim of the appellant, which was for 
a different year, having been dismissed by the moonsiff’, the same 
order is therefore applicable. The appeal is dismissed, and the 
moonsiff^s order confirmed. 


The 23d May 1848. 

No. 285 of 1847. 

Appeal from the decision of Kishenchundety Moonsiff of Issapore^ 
dated the 2Qth April 1847* 
jugmohun, (Defendant,) Appellant, 
versus 

Waris Khan and Chowdree Khan, (Plaintiffs,) Respondents. 

The plaintiffs sued to recover the value of cattle which had been 
illegally attached and sold, and gained a decree from the moonsiff. 
This case is also similar to the preceding cases Nos. 283 and 284. 
The appeal must be dismissed, and the moonsiff^s order confirmed. 
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The 23d May 1848. 

No. 8 of 1847. 

Appeal from the decision of Mr. SnelL Moonsiff of Deeang^ dated the 
\2th December 1846.*^ 

Mobaruk Alii, Talookdar, (Defendant^) Appellant, 
versus 

Dowlut Khan and Meheroonissa, (Plaintiffs,) Respondents. 

The plaintiffs sued to cancel a summary decree of a deputy col- 
lector, and recover the amount of rent illegally exacted from them by 
the defendants, with whom they had no sort of connection. Moba- 
ruk Alii and Hidayut Alii replied that 1 droon, Scanees of land in 
turuff Mozufur Alii Rulieem, purchased by Usmut Alii, were in the 
possession of the plaintiffs, and were included in the talookee lease 
which they (defendants) had received from Usmut Al^ : as the plain- 
tiffs refused to make any settlement or pay rent, they were obliged to 
sue them under Regulation VII. 17995 and gained a decree for rent for 
15 canees, 5 gundahs, 3 cowries of land. Usmut Alii, the auction 
purchaser, supported this declaration. From the report of an 
ameen when the moonsiff deputed to the spot, it appeared that 
3 canees, 1 1 gundahs, 3 cowries, 2 krants of cultivated land were in 
the possession of the plaintiffs in turuff Mozufur Alii Ruheem. 
The moonsiff therefore decreed in favor of the talookdars to that 
extent at the rate of two rupees per canee, and ordered them to 
refund to the plaintiffs 23 rupees, 5 annas, 18 gundahs, 2 cowries, 
2 krants. From a perusal of the papers, I see no reason to disturb 
this order, which is hereby confirmed, and the appeal dismissed 
with costs. 

The 23d May 1848. 

No. 228 of 1847. 

Appeal from the decision of Syud Ahmud^ Additional Moonsiff of 
Deeangy dated the 7th April 1847. 

Dowlut Khan, (Plaintiff,) Appellant, 
versus 

Usmut Alii, Hidayut Alii, and Mobaruk Alii, (.Defendants,) 
Respondents. 

The plaintiff sued to cancel a summary decree of a deputy 
collectoi*, and recover rent illegally exacted from him. This 
case is precisely similar to the preceding case No. 8, the only 
difference being that the rent claimed in this case was for the year 
1204 M. S., and in the former instance for the year 1205 M. S. 
The same order is therefore applicable. The appeal must be dis- 
missed, and the inoonsiff^s order confirmed. 
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The 23d May 1848. 

No. 21 of 1847. 

Appeal from the decision of Mr. Snell, Moonsiff of Deeang, dated the 
l2fA December 1846. 

Dowlut Khan^ (Plaintiff,) Appellant, 
versus 

Usmut Alii, Hidayut Alii, and Mobaruk Alii, (Defendants,) 
Respondents. 

The appellant was plaintiff in the former case No. 8, and is 
dissatisfied because the moonsiff did not refund the whole amount 
of rent claimed by him. As it was clear from the report of the 
amcen that the appellant had Scanees, 1 1 gun dahs, 3 cowries, 2 k rants 
of cultivated land in his possession, the moonsiff very properly 
decreed to that extent against him. The appeal is therefore dis- 
missed, and tne moonsiff’s order confirmed. 



ZILLAH CUTTACK. 


Present: E. DEEDES, Esq, Judge. 


The 3d May 1848. 

Case No. 104 of 1847. 

Appeal from the decision of Moonshce Ghureehoollah^ Moonsiff of 
Dhamnugur^ passed on the 16^^ September 1847. 

Dyaneedeo Rai, (Defendant,) Appellant, 
versris 

Soonatun Dey, for himself and guardian of Dabakur Dey, his 
minor brother, (Plaintiff,) Respondent. 

This action is brought by plaintiff for himself and as guardian 
of his minor brother, Debakur Dey, in the name of the defendants, 
Dyaneedee Rai, Mussumaut Kurpoora Dey, Neeladree Dey, for 
himself and guardian of Bhugwan, and A ruth Dey, the minor sons 
of Maun Dey, deceased, Chowdhree Narain Debootu Rai, Mudoo 
Dey, and Dursunee Santra, for right and possession on 8 annas of 
the zemindaree mouzah Umersingpoor, pergunnah Joor ; and to 
substitute his own name in the collector’s office in lieu of the names 
of Dyaneedee Rai and Mudoo Dey ; and to reverse the order of the 
collector passed on the 27th December 184-5, under which defen- 
dant’s (appellant’s) name has been entered in the collector’s office as a 
6 annas sharer in the zemindaree in question; and to reverse a further 
order of the collector passed on the same date, under which the 
name of Mudoo Dey has been inserted as a 2 annas sharer therein : 
the action being laid, including mesne profits, at 52 rupees, 1 1 annas, 
2 pies. He states that the entire 8 annas of the zemindaree in dispute 
was the right of his father, Sudersun Dey; and that Maun, Neeladree 
and Mudoo Dey had no shares therein, and that the ruhin-namah 
and deed of sale, produced by Dyaneedee Rai, defendant (appellant), 
under which he obtained possession on 6 annas of the zemindaree 
in dispute, are forged and fraudulent. 

Dyaneedee Rai, defendant, denies the claim of plaintiff, and states 
that out of tlie 8 annas of the zemindaree in question, plaintiff’s 
father, Sudersun Dey, had a 3 annas share. Maun and Neeladree 
Dey had a 3 annas share, and Mudoo Dey, 2 annas, and plaintiffs 
father borrowed, on the 28th Pous 1241, 50 rupees from Chowdree 
Narain Debootu Rai Mahapatur, his uncle, executing a bond for 
the same, and pledging his 3 annas share in the zemindaree as 
security ; and after the death of Sudersun Dey, plaintiff’s father, 
Musst. Kurpoora Dey, his mother, sold her 3 annas share in the 
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zemindaree to appellant (defendant) for the purpose of paying off the 
debt due under the ruhin-namah for 85 rupees, 8 .annas, principal and 
interest, due under the bond abovementioned; and Maun and Neela- 
dree Dey sold their 3 annas share in the zemindaree beforemen- 
tioned for 66 rupees ; and a deed of sale was executed by the sellers 
on the 28tb January 1839 ; and on petitioning the collector for 
a mutation of names, and on the acknowledgment of the sellers, 
defendant’s (appellant’s) name was entered in the collector’s office as 
a 6 annas sharer in the zemindaree. 

Defendant, Musst. Kurpoora Dey, in her reply, denies having 
united with Maun and Neeladree Dey in the execution of the deed 
of sale. No reply was put in by the remaining defendants. 

The moonsiff of Dhamnugur, being of opinion that the claim of 
plaintiff had been proved, and that the objections urged by defendant 
(appellant) had not been established, passed judgment accordingly. 
One of the defendants (appellant) preferred this appeal. In this suit, 
the point for enquiry is this, whether the entire 8 annas share in the 
zemindaree belonged to Sudersun Dey, plaintiff’s father, alone, or, as 
stated by defendant (appellant,) plaintiff’s father held a 3 annas share 
therein, Maun and Neeladree Dey a 3 annas, and Mudoo Dey a 2 
annas share, and Musst. Kurpoora Dey, the mother of plaintiff, sold 
her 3 annas share in the zemindaree for the purpose of paying off 
her husband’s debts, and Maun and Neeladree Dey sold their 3 annas 
share to appellant. But no documents have been produced from the 
collector’s office, or mofussil papers of collections, or pottahs and 
kubooleuts of the ryots, to shew that 3 annas out of the 8 annas 
share in the zemindaree belonged to Maun and Neeladree Doy and 
2 annas to Mudoo Dey, and that they were in possession thereof. 
It appears moreover that the 8 annas share in the zemindaree of 
Uniersingpoor was for twenty-five years in khas management of the 
collector ; and during that period plaintiff ’s father alone had received 
the malikanah of the 8 annas share from the collector, and no suffi- 
cient proof has been given by appellant (defendant) that Maun and 
Neeladree Dey and Mudoo Dey received any portion of the malik- 
ana from plaintiff’s father, and the witnesses examined on the part 
of . appellant to this point only state that they have heard that 
they received a part thereof. And since the right and possession of 
Maun and Neeladree Dey in 3 annas share in the zemindaree is not 
at all clear, therefore, notwithstanding this, plaintiff’s mother should 
acknowledge, their right and execute conjointly with them the 
deed of sale produced by appellant, is not to be relied upon, more 
especially when Musst. Kurpoora, in her answer, denies the execution 
of the deed of sale. Although two witnesses have beenv examined 
in proof of the deed of sale, but their evidence in respect to the 
payment of the amount due under ruhin-namah is conflicting, because 
Chundroo Panee, one of the witnesses, states that the amount 
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value of the 3 annas pledged property was paid to Narain 
Chowdree Debadoo Rai and Dyanccdee Das ; the other witnesses 
state on the contrary that the mother of plaintiff took the 
cash from the purchaser, and paid it to Narain Debadoo Rai ; 
further it appears that Ghundroo Panee is a witness both to 
the ruhin-namah and the deed of sale, which is suspicious, because 
the ruhin-namah was executed in 1241, and the deed of sale, dated 
17th Maugh 1246; and it is not probable that this witness should 
have been present and been a witness both to the ruhin-namah and 
the deed of sale. Moreover this witness states that he was going 
along the road to purchase rice, when he was called upon to be a 
witness to the deed, such evidence is not deserving of credit. The 
other witness to the deed of sale, Dyaneedee Das, it appears, was 
formerly a servant of appellant : his evidence therefore is undeserv- 
ing of credit. Although two witnesses on the part of appellant have 
been examined to the payment of the value of plaintiff’s father’s 
3 annas share in the zemindaree in satisfaction of the ruhin-namah ; 
but their evidence cannot be relied upon, because if this had been 
the cascj the ruhin-namah would have been reversed and returned 
to plaintiff’s mother, or the amount paid thereon would have been 
written on the back of the bond ; this has not been done, on the con- 
trary the deed is still in appellant’s hands ; therefore there is every 
ground for believing that the statement of appellant and his wit- 
nesses is false. On the above grounds, the appeal is dismissed, and 
the decision of the lower court is affirmed, with costs of appeal pay- 
able by appellant. 


The 12Tn May 1848. 

Case No. 6 of 1847. 

Appeal from the decision of Tarahaunth Bidyasagur^ Principal 
Sudder Amcen of Cuttack^ passed on the 20th November 1846. 

Pursoram Dass, Obhoyram Dass, Nundram Dass, Bulloram Dass, 
on his death, Mussumaut Suseela Dey, guardian of Sudersun Dass, 
and others, minor sons of the deceased, (Plaintiffs,) Appellants, 

versus 

Bawun Canoongoe, (Defendant,) Respbndent. 

This action is brought by plaintiffs against Bawun Canoongoe, 
their eldest brother, for right and possession in 12 annas, 16 gun- 
dahs share in talook Kishenpoor, pergunnah Sooknaye, &c., and 
for a 12 annas, 16 gundahs share in the rent-free and rent-paying 
land, situated in tnouzah Betrabearampoor and other mouzahs, as 
mentioned in their petition of plaint, and for their share in the per- 
formance of the service of Radhagobind Thakoor, and for houses 
and property therein, and for a 6 annas, 8 gundahs share in talook 
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Juj^dulpoor, pcr^unnah Baloobissca^ the action being laid at rupees 
2,997, 9 annas, 6 pie. 

Bawun Canoongoe, defendant, in reply, denies the claim of plain- 
tiffs, and says that the service of the Thakoor is not divisible 
amongst the brothers ; and, according to the customs of the family, 
the right belongs to him as eldest brother. The talook Kishcn- 
poor, after being sold for arrears of revenue, was purchased by him 
with his own money, and 8 annas of talook Jugdulpoor, and the 
rent-free and rent-paying land, for which plaintiffs sue, are his 
own acquired property, and talook Kishenpoor was sold by him 
many years ago to Radhasham Narindcr Mahapatur, and plaintiffs 
have no interest or share in the property sued for. Radhasham 
Narinder Mahapatur, plaintiff, respondent, in appeal No. 7, on 
the ground, that talook Kishenpoor is his purchased property, has 
sued to insert his own name in talook Kishenpoor, in lieu of that 
of Bawun Canoongoe, including Bawun Canoongoe, together with 
plaintiffs (appellants^) in this appeal as defendants in the suit. No 
reply was put in by Bawun Canoongoe, and the remaining (defen- 
dants,) i. c. appellants, in this appeal, deny that plaintiff, Radha- 
sham Narinder, has any right to talook Kishenpoor, it belongs to 
themselves and Bawun Canoongoe. 

The principal sudder amecn took up both cases together, and dis- 
missed the suit of plaintiffs (appellants,) and decreed the case of 
Radhasham Narinder Mahapatur. Plaintiffs, being, dissatisfied with 
the decision in his own case, and in that of Radhasham Narinder 
Mahapatur, preferred special appeal Nos. 6 and 7, from the deci- 
sions of the principal sudder ameen. On consideration of the pro- 
ceedings I am of opinion that the decision of the lower court, under 
the circumstances of the case, and for several reasons, is incorrect 
and incomplete, because the conditions under which plaintiffs 
agreed, on the 10th July 1846, to give up their claim, were not com- 
pleted. Plaintiffs conditioned, if Radhasham Narinder w^ould himself 
appear before the principal sudder ameen, and state that he had 
himself pui’chased talook Kishenpoor, and held possession thereof 
and paid rent to the collector, and enjoyed the entire profits himself, 
and that he had paid the costs of suit in his own case, and Bawun 
Canoongoe was his taseeldar, and not the zemindar of talook Kishen- 
poor, that then tliey would relinquish their suit ; and Radhasham 
Narinder appeared before the principal sudder amecn on the 20th 
July 1846, and, on being questioned, he stated that he had sued for 
a mutation of names on talook Kishenpoor, and paid 100 rupees 
himself for the stampt paper for the petition of plaint, and that he 
had given orders that the remaining expences should be paid froni 
the profits of the zemindarec, which had accordingly been done ; and 
when he was a minor, his father was in possession of talook Kishen- 
poor, but by what means he paid the purchase money, and when he 
obtained possession he does not know ; but be is certain that bis 
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father held possession thereof ; and after his father’s death in 1235, 
because the profits of the zemindaree were small, he did not retain 
any omlah himself, but entrusted the zemindaree to Bawun Canoon- 
goe under a zimmanamah, and two or three other documents of the 
same kind, and in some of the papers abovementioned 300 rupees 
and in others 350 rupees were mentioned as the profits of the zemin- 
daree talook Kishenpoor, and Bawun Canoongoe was in possession 
thereof under zimmanamah. He docs not know whether plaintiffs 
were in possession, and enjoyed the profits of the zemindaree; 
he did not appoint Bawun Canoongoe taseeldar of talook Kishenpoor, 
or pay him a salary. It appears from the above deposition of Radha- 
sham Narinder Mahapatur, that he did not purchase talook Kishen- 
poor, with his own money, neither was Bawun Canoongoe taseeldar 
of the talook, and he (Radhasham Narinder) did not himself enjoy 
the entire profits of the zemindaree, therefore, his deposition is no 
no sufficient dulcel for dismissing plaintiffs’ claim. 

2d. Although the principal sudder ameen, on the strength 
of the deposition of Radhasham Narinder, dismissed the claim of 
plaintiffs to talook Kishenpoor, and decreed the suit of Radhasham 
Narinder, yet it is not at all clear from his fysilla why 
the claim of plaintiffs to talook Jugdulpoor and the remaining 
rent-free and rent-paying lands was dismissed. Therefore, in 
reversal of the decision of the principal sudder ameen, both 
cases will be returned to that officer for further enquiry, who, 
after calling upon both parties for proof to the pleas ur^d by 
them, and without taking into consideration the deposition of Kadha- 
sham Narinder, will pass the necessary orders in both cases. It is 
therefore ordered, that the decision of the principal sudder ameen 
in both suits be reversed, and that the original proceedings in 
both cases be returned to that officer, for further enquiry in the 
manner above indicated, after which he will pass the necessary 
orders on the merits of both cases, and also relative to costs of suit. 
The amount value of the stampt paper in both appeals is to be 
refunded to appellants. 

The 12th May 1848. 

Case No. 7 of 1847. 

Appeal from the decision of Tarahaunth Bidyasdgur^ Principal 
Sudder Ameen of Cuttack^ parsed on the 20//^ November 1846. 
Pursoram Dass, Obhoyram Dass, Nundram Dass, Bulloram Dass, 
on his death, Mussumat SuseelaDey, guardian of Sudersun Dass, 
and others, minor sons of the deceased, (Defendants,) Appellants, 

versus 

Radhasham Narinder Mahapatur, (Plaintiff,) Respondent. 

Suit for insertion of the name of plaintiff (respondent) in the 
entire talook Kishenpoor, in lieu of the name of Bawun Ganoon- 
goe, defendant. Action laid at 2,800 rupees, 8 annas, 7 pie. 
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Since this case and appeal No. 6, have this day been taken up 
together^ and the grounds under which the decision of the principal 
sudder ameen in appeal No. 6 has been reversed, and the proceed- 
ings are to be returned for further enquiry, are sufficient in this 
case also : it is therefore ordered, that the decision of the principal 
sudder ameen be reversed, and the original proceedings are to be 
returned to that officer for further enquiry, in order that, after con- 
sideration of the order passed in case No. 6, he will enter on further 
enquiry in this suit also, after which the necessary orders on the 
merits of the case and in respect to costs will be passed. The 
amount value of the stamp in appeal is to be refunded to appellant. 

The 17th May 1848. 

Case No. 109 of 1847. 

Appeal from the decision of Moonshee Ghureehoolahy Moonsiff of 
DJiamnugur^ passed on the 25th November 1847. 

Surasuttee Bhaee and Doolah Bhaee, (Defendants,) Appellants, 

versus 

Sreemunt Sahoo, (Plaintiff,) Respondent 

This action is brought by respondent against the appellants for 
50 rupees, principal, and 15 rupees, 8 annas, 9 pie, interest, together 
05 rupees, 8 annas, 9 pie, due under a bond executed by them on 
the 4th Kartick 1252. 

Appellants, in their reply, deny borrowing any money from 
respondent and the execution of the bond. 

The moonsiff of Dhamnugur^ deeming that the claim of respondent 
had been satisfactorily proved, passed judgment in his favor. 
Appellants prefer this appeal. On consideration of the proceedings 
1 am of opinion that respondent has not established his claim, because 
the execution of the bond and borrowing the money are denied by 
appellants, and the evidence of the witnesses to the bond is unde- 
serving cf credit, because none of them attest the bond, and some of 
them cannot recognize it; neither can they state the date and the 
year on which it was executed, and they depose that the contents of 
the bond, the names of* the witnesses thereto, and the names of appel- 
lants were written by respondent himself, which is a cause of much 
suspicion. Moreover it appears the money was borrowed and the 
bond executed in appellants’ house, which is contrary to custom. 
Besides this it is clear that the stampt paper was purchased more 
than six months before the date of the bund, and the purchaser of 
the stampt paper has no connection with either of the parties to the 
suit, he is a stranger. For the above reasons the appeal is decreed, 
the suit of respondent dismissed, and the decision of the moonsiff 
reversed. The entire costs of suit in both courts, with interest to 
date of payment, are payable by respondent. 
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Tre 17th May 1848. 

Case No. 2 of 1848. 

Ajipeul from the decision of Gholnm Russool^ former Sudder Amacn 
of Cuttacky passed on the 9th September 1830. 

Soobadree Bhaee, (Defendants,) Appellant, 
versus 

Aruth and Nath Sahoo, (Plaintiffs,) Respondents. 

This action is brought by plaintiffs, Aruth and Nath Sahoo, 
against defendants, Soobadree Bhaee, Apa Bhut, and Mitram Bhiit, 
for Sicca rupees 500, principal and interest, due under a bond, said 
to have been executed by Sata Bhaee, Ekutram Bhut, and Mitram 
Bhut, on the 5th Maugh 1228. Moidvee Gholani Russool, the former 
sudder ameen of this zillah, passed an exparte decree in plaintiffs’ 
favor. Soobadree Dey, one of the defendants, appellant, presented 
a petition to this court, on the 27th December 1847, reejuesting 
permission to appeal from the above decree, because her husband, 
Ekutram Bhut, was a minor at the time of the execution of the 
bond ; and permission was accordingly given to her on the 3d Janu- 
ary 1848, to appeal within fourteen days. She appealed accord- 
ingly on the 15th January. On consideration of the proceedings, 
1 am of opinion, for several reasons, that the pleas urged by appel- 
lant are incorrect. 1st. Because, although it appears from the copy 
of the rooeelad produced by appellant, that her husband, Ekut- 
ram Bhut, was a minor at the time of the execution of the bond, 
2 . €, in 1821, but it is also evident that, in the above case, appel- 
lant and Apa Bhut, her father and guardian, defendants, although 
they acknowledged the receipt of the notice, did not urge any objec- 
tions at that time before the sudder ameen, and more than sixteen 
years have elapsed from the date of the decree to the time when 
appellant presented her petition to this court; if the objections 
of appellant were true, it was necessary that they should have 
been urged within twelve years from the date of the decree. 

2d. — Appellant states that she herself was a minor when the 
case was pending, and therefore she could not urge the plea of the 
minority of her husband, in that case ; but her minority at that period 
does not appear from any papers produced by her. It is quite clear, 
on the contrary, that appellant was not a minor at the time, because 
she executed several documents in favor of different persons, and 
they sued appellant and her father, Apa Bhut, and obtained decrees 
in their favor. Appellant presented also several petitions in different 
courts, both in person and by vakeel. It does not appear, moreover, 
that when the case was pending, appellant’s zemindaree was under 
the Court of Wards. 
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3J. — Although the collector, when about to pass an order for 
the sale of appellant’s zemindaree, objected in his roobakaree 
of the 1st April 1836, that it could not be sold, because it was 
under the Court of Wards, yet the commissioner, in his proceeding 
of the 7th of the same montn, stated that he saw nothing to prevent 
the sale thereof in the collector’s office ; and the collector, in his 
roobakaree of the 12th of the same month, acknowledged that the 
amount decreed might be paid from the profits of the zemindaree ; 
and notice was accordingly sent to the civil court, and the collector 
and commissioner, abovementioned, did not in any respect object 
that the suit of plaintiff was incorrect. On the above grounds, the 
appeal of appellant is dismissed^ and the decision of the sudder 
ameen confirmed. Costs of appeal are payable by appellant. 
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Present: HENRY SWETENHAM, Esq., Judge. 

The 20th May 1848. 

No. 9 of 1848. 

Appeal from the decision of Moulvee Ahdoollahy Moonsiff of the City 

of Dacca, 

Musst. Punna Bebee, stepmother and guardian of Noor Ehan^ 
(Plaintiff,) Appellant, 

versus 

Misree Beebee alias Akamutun Kh^oon, and her father and 
mother, named Ahamed Ally Khan and Neeamut Beebee, (Defen- 
dants,) Respondents. 

Vakeels of Appellant — Petumher Sein and Mr, Christian, 
Vakeels of Respondents — Golaum Ahas and Ameeruddeen, 

Suit to recover the wife (Misree Beebee) of her stepson, Noor 
Khan. Action laid at rupees 300. 

Plaintiff stated that Misree Beebee alias Akamutun Khatoon was 
Noor Khan’s wife; that though aged about 21, he was a perfect fool, 
and she, as his stepmother and guardian, sued to recover his wife. 
Defendants answered Noor Khan had divorced his wife. 

The moonsiff called on the law officer of the court for a futwa 
on two points : 

First, Whether the stepmother and guardian could legally 
institute this suit 

Secondly. Whether under the circumstances of the case the 
divorce was legal. 

The futwa negatived the first point and affirmed the second. 

The moonsiff passed judgment as follows : It lis apparent from 
the instrument of divorce, which has been duly proved in evidence, 
that Noor Khan divorced Misree Beebee ; and although Noor 
Khan may be of weak intellect, according to the futwa the 
divorce is legal ; and from personal discourse Noor Khan ap- 
peared to him (the moonsiff) not a fool, though weak in intellect, 
moreover plaintiff is not legally competent to claim her stepson’s 
wife, though she be his guardian. The suit is therefore dismissed. 

Plaintiff^ dissatisfied, appeals : she states Noor Khan is a complete 
imbecile, and the divorce is null. 
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Respondents answer the divorce is dated the 12th Asar 1251 ; 
and in Maugh 1252 Noor Khan executed a deed of sale for a 
share of a house in favor of his wife, in which the divorce is alluded 
to ; and that he personally registered the said deed the 24tli 
January 1846, which refuted the assertion of appellant that he was 
a perfect idiot. 

There appear no grounds for interfering with the moonsilf’s 
decision, which is hereby affirmed. But, as no notice was served 
for the attendance of the respondents, they will pay their own 
co*sts in appeal. 

The 20th May 1848. 

No. 22 of 1847. 

Appeal from the decision of Mouhee Ahdoollahy Moonsiff of the City 

of Dacca. 

Peer Bukhsh, (Defendant,) Appellant, 

^ versus 

Ahasunoollah, (Plaintiff,) Respondent. 

Vakeel of Appellant — Rasheharree Bose. 

Respondent served with the usual processes^ did not attend either in 
person or by vakeel. 

Suit for damages for loss of character, laid at rupees 150. Plain- 
tiff stated defendant preferred a false charge of theft against him, 
and, causing his house to be searched, injured his character. Defen- 
dant answers by denying the charge: he admits he preferred a 
charge of theft against Halal Khooree, whose house was, consequent- 
ly, searched : plaintiff and Halal Khooree live in the same house. 

The moonsiff deputed an ameen to ascertain the circumstances of 
the plaintiff. The ameen reported he was a man of no respectability. 
The moonsiff passed judgment as follows. 

A man who has lost his property by theft, is disposed to suspect : 
it is natural that a man should use every effort to recover his stolen 
property ; such is a common feeling with every one : but, at the same 
time, without due circumspection and precaution to cast suspicion 
on an honest man is to injure his character, which is highly impro- 
per: to decree in this suit the full amount damages, would be ruinous 
to defendant, therefore he decreed only 50 rupees damages. The 
defendant, dissatisfied, appeals : he states he did not perfer any com- 
plaint against the respondent ; his suspicions attached only to Halal 
Khooree, who lived in the same house as respondent, moreover the 
moonsiff had disregarded the character of respondent given by the 
ameen, that he drinks, &c. &c. The appeal was admitted the 25th 
February 1848. The usual processes issued, but no notice was 
taken of the case by respondent. 
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Judgment. 

Appellant has passed no imputation against respondent He sus- 
pected Halal Khooree of theft, and the grounds assigned must have 
appeared sufficient to the magistrate to justify the issue of a search 
warrant The house in which Halal Khooree lived was searched at 
the instance of appellant Respondent, by dwelling in the same house, 
may have suffered inconvenience under the legal process ; but his 
character was not assailed, and he had no just grounds for action of 
damages against appellant The moonsifTs decision is therefore 
reversed ; respondent will be charged with the costs of both courts. 

The 20th May 1848. 

No. 23 of 1847. 

Appeal from the decision of Moulvee Ahdoollah^ Moonsiff of the City 

of Dacca. 

Peer Bukhsh, (Defendant,) Appellant, 
versus 

Ilalal Khooree, (Plaintiff,) Respondent. 

Vakeel of Appellant — Rasheharree Bhose. 

The usual processes were served on respondent^ but he failed to attend 
in person or by vakeel. 

Suit for damages for loss of character, laid at rupees 64. 

This is the same case as detailed in appeal No. 22. On the same 
grounds as therein recorded, the moonsiff, under date the 27th 
January 1847, decreed rupees 32. 

Defendant, dissatisfied, appeals. He states he suspected the shoes 
stolen from his shop were in the respondent’s house, and search was 
made by the police. 

Judgment. 

The proceeding was legal. The public are protected from 
unreasonable and oppressive search. The provisions of Sec- 
tion 16, Regulation XX. 1817, restrict the police darogahs from 
searching the interior of any house or building for stolen pro- 
perty except under the special orders of the magistrate, unless 
a list of the stolen articles be delivered or taken down in writing 
at the thanah, with a declaration that a theft has been committed, 
and that the owner has substantial ground to^believe the pro- 
perty is deposited in the house or building proposed for search ; 
and a magistrate never issues a search warrant unless there be 
strong cause to suspect that stolen goods or effects are con- 
cealed within the dwelling or premises of a person ; and Clause 
4, Section 11, Regulation 1. 1811, provides that search warrants for 
the recovery of stolen propertv shall not be issued, unless the com- 
plainant or informer shall make oath, or subscribe a solemn decla- 
ration, that ^ robbery has been actually committed, and that he has 
reasonable cause to suspect that the effects stolen are lodged in such 
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a house or place, or unless it shall appear incidentally from any pro- 
ceeding holden by the magistrate, tnat there are grounds to believe 
that stolen property is there deposited. The search in this instance 
having been made in due course of law, althougli no stolen property 
be found, no action can lie for loss of character. The moonsiiTs deci- 
sion therefore is reversed ; costs of both courts payable by respondent 

The 20th May 1848. 

No. 24 of 1847. 

Appeal from the decision of Moulvee Abdoollah, Moonsiff of the 
City of Dacca* 

Peer Bukhsh, (Defendant,) Appellant, 
versus 

Doomun, (Plaintiff,) Respondent 
Vakeel for Appellant — Rasheharree Bhose. 

Respondent did not appear. 

Suit for damages for loss of character, laid at rupees 150. 
This is the same case as recited in appeal No. 22. On the same 
grounds the moonsiff decreed 50 rupees. The defendant, dis- 
satisfied, appeals, and states he did not refer any complaint 
against the respondent; his suspicion of theft attached only to 
Ilalal Khooree, whose house was searched at his instance, and 
Punnoo’s widow lived in the same house. The ameen reported, 
moreover, that respondent’s house was not searched. 

Judgment. 

Appellant states respondent is the brother of Punnoo; no action 
can lie from respondent against appellant for loss of character 
arising out of the search of Halal Khooree’s house. The moonsiff’s 
decision is totally unfounded, and is hereby reversed. The res- 
pondent will be charged with the costs of both courts. 

The 22d May 1848. 

No. 316 of 1847. 

Appeal from the decision of Moulvee Abdoollah^ Moonsiff of the 
City of Dacca* 

Dhunnoo, (Plaintiff,) Appellant, 
versus 

Durbaree, (Defendant,) Respondent 
Vakeel of Appellant — Ameerooddeen* 

Suit to recover a debt of rupees 15-12, 

Plaintiff states he lent his friend, the defendant, rupees 15-12, of 
which he made a memorandum in his khata buhee, which was 
signed by defendant, who orally promised to repay the same in a 
week. The penalty of stamp, 10 annas, had been paid, and he filed 
his buhee. 
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Defendant denied havinjr received the loan. Had he taken the 
money there would have been a bond. He was in partnership with 
the . plaintiff in butcher’s business, and they conducted business on 
the plaintiff’s wife’s capital : that plaintiff was indebted to him, and 
wished to compromise for rupees 20 : that sum he did not pay, and 
he was prepared to bring an action against him. 

The moonsiff passed judgment as follows. The entry of a loan in 
a khata buhee is opposed to custom, a bond is usual. Moreover, 
plaintiff and defendant were at variance previous to this money 
transaction, which is also apparent, inasmuch as defendant had 
instituted a suit against the plaintiff, which suit was dismissed ; 
this adds improbability to the alleged loan. Besides, the money 
was not lent, nor the entry in the khata buhee made, in the house 
of either party, but in the dwelling of a third party, resident in 
their mohulla, and the witnesses of the plaintiff are not residents of 
that place, but are drawn from another mohulla ; their testimony 
therefore is not credited. On these grounds the moonsifi, 30th Nov- 
ember 1847, dismissed the suit. 

The plaintiff, dissatisfied, appeals. The same pleas are urged as 
were advanced in the lower court. It appears the alleged money 
transaction is entered at the end of the appellant’s khata buhee, 
there is no subsequent entry, and none immediately preceding it; a 
point which weakens credibility in its validity ; there is no roznam- 
cha produced, in which, ordinarily, all pecuniary transactions are 
entered before they are transferred to the ledger. It is a point in 
law that the best evidence procurable shall be produced to prove a 
fact, and inferior evidence must be rejected when superior evidence 
can, without difficulty, be obtained. The witnesses would have 
carried more weight in their testimony in this case had they lived 
more contiguously to the spot, where the cause of action is said to 
have emanated. I see no reason to alter the moonsiff’s decision, 
which is hereby affirmed, without serving notice on the respondent, 
according to the provisions of Clause 3, Section 16, Regulation V. 
1831. 

The 23d May 1848. 

No. 12 of 1848. . 

Appeal from the decision of Kaleekinker^ Moonsiff \f Naraingunge. 

Peetamber Deo, (Defendant,) Appellant, 
versus 

Biddakant Chuckerbuttee, (Plaintiff,) Respondent. 

Vakeel of Appellant — Anund Mohun. 

To recover a bond debt, with interest, amounting to rupees 
192-7. 
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Plaintiff stated, rupees 524-9-11 were due to him from Peetam- 
ber Deo and Jugmohun. He instituted a suit in the sudder ameen’s 
court for the amount. They offered 600 rupees as a compromise, 
on the 20th Assar 1249 B. S., they paid cash rupees 200, and 
executed separate bonds for the balance, rupees 300, of 150 rupees 
each. Peetamber paid on the dth Sawun, principal rupees 9-4, and 
interest 12 annas, total rupees 10, which is entered on the back of 
his bond ; the present suit is for balance of principal, rupees 140-12, 
and interest 51-11, total 192-7. 

On the 8th December 1845, the moonsiff decreed the amount, 
exparte. 

Peetamber appealed. The case was transferred to the principal 
sudder ameen, to whom it appeared it was not proved that notice 
had been duly served on Peetamber. Under the sanction of the 
judge, the case was consequently remanded for trial de novo. 

On re-trial defendant filed his answer to the suit, to effect he 
admitted the original debt and the adjustment, but asserted the full 
amount of 500 rupees had been paid, and the case was withdrawn 
from the sudder ameen’s file. He denied having executed a bond 
for rupees 150. 

The plaintiff’s reply was of the same tenor as his claim. 

On the 28th December 1847, the moonsiff passed judgment. 
He observed the bond was proved by three credible witnesses. Two 
witnesses were heard for the defendant, one of whom was not in the 
list of his witnesses filed, and neither of them were trustworthy ; 
they admitted Peetamber and Jugmoliun were not on terms, they 
did not eat together (hum tam nuheen,) which rendered the state- 
ment of their together paying the rupees 500 improbable, and it 
was deposed by the plaintiff ’s witnesses, that when they were sum- 
moned, Peetamber told them their evidence would not be required 
as he intended to settle the matter. On these grounds the moonsiff 
decreed the amount. 

Defendant, dissatisfied, appealed, but offered no plea of any weight. 
He could not produce any receipt in proof of payment of the 
500 rupees, nor was the original bond returned. The case which 
was before the sudder ameen, was called for, from the office records. 
In it were found two bonds executed by Peetamber Deo and 
Jugmohun, one' for 200 rupees, dated the 15th Bhadoon 1242, tlie 
other for 100 rupees, dated the 5th Kartik 1242; no endorsement 
of payment was made on either, and it appeared the suit was dis- 
missed for neglect the 28th Assar 1249, corresponding with the 
11th July 1842. There being no grounds to alter the moonsiffs 
decision, his decree is affirmed, and the appeal dismissed with costs,* 
without service of notice on respondent, under Clause 3, Section 16, 
Regulation V. 1831. 
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The 23d May 1848. 

No. 14 of 1848. 

Appeal from the decision of Kalcekinker, Moonsiff of Naraingunge. 

Juggomohun, (Defendant,) Appellant, 
versus 

Biddakant Chuckerbutty, (Plaintiff,) Respondent. 

Appellant pleaded his own cause in person. 

Suit to recover a bonded debt, amounting, with interest, to rupees 
205-14. 

The origin of this suit is detailed in appeal case No. 12. 

The appellant filed an answer to the suit of first instance, which 
was appealed. The appeal was transferred to the principal sudder 
ameen for' decision. That officer recommended its being sent back for 
furtlier investigation by the moonsifiP, because the case was the same 
as Peetamber’s, which had been returned, and because only two wit- 
nesses, out of a list of seven filed by the defendant, had been exa- 
mined. Under sanction of the judge, the moonsiff’s decision of the 
28th January 1846, was reversed, and the case remanded the 30th 
April 1847. 

On the 29th September 1847, Juggomohun petitioned the moon- 
siff to subpoena his witnesses ; and an order was passed on that date, 
on payment of the usual tulubana they should be subpoenaed. The 
peon’s subsistence allowance was not paid, wherefore on the 28th 
December 1847, the moonsiff decreed again in favor of the plaintiff. 

Defendant, dissatified, has again appealed. Ho has no new plea to 
offer. He can produce no receipt. The original bonds, he stated, 
were attached to the sudder ameen^s nuthee, in the case struck off for 
default. They have been duly noticed in appeal case No. 12, and for 
the reasons stated in that decision, the appeal is dismissed, no 
grounds appearing to alter the moonsiff’s decree, it is affirmed, with- 
out notice being served on respondent. Appellant to bear the costs. 

The 27Tn May 1848. 

No. 8 of 1848. 

Appeal from the decision rf Gopee Mohun, Moons^ of Sabaur. 

Gooroopershad Shah Puramanick and Akool Shah, (Plaintiffs,) 

Appellants, 

versus 

Kishenkant Shah and Soobul Shah, (Defendants,) Respondents. 

Valwels of Appellants — Anund Mohun and Rasbeharree. 

Suit to recover . the price of cloth, with interest, amounting to 
rupees 294-13*3, 
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The plaintiffs stated that defendants^ on the 2d Bysakh 1253, 
bought from them, in bazar Lukeetgunge, cloth to the value of 
rupees 274-7, which, after entry in the plaintiffs’ khata buhee, they 
took away, but have not paid for it : they sue for the amount, toge- 
ther with interest, rupees 20-6-3. 

Defendants denied having made the purchase, and stated that 
plaintiff’s gola was burnt in Aghun 1252, and they therefore 
stopped business in Cheyt of that year, and had no dealings in 
1253. 

Plaintiffs, in reply, stated it was true their gola was burnt, but they 
set up a small shop on the old site, and carried on business till Assar 
1253. 

After evidence taken the moonsiff passed the following judgment. 

First Several of the plaintiffs’ witnesses stated they 4iad gone 
to the bazar with intention of buying cloth, but could not come to 
terms as to the price ; but they saw the defendants purchase. These 
witnesses were strangers, that they should sit so long to observe 
defendants’ purchases to so large amount is incredible. 

Secondly* Sumbhoo Shah, one of the plaintiffs’ witnesses, deposed, 
three hours (one puhr) of the day remained when defendants carried 
away three bundles of cloth, whilst Kantoo, another witness, stated 
an hour and twenty minutes (4 ghurree) only remained when defen- 
dants had done carrying away their purchases. The evidence of 
these two witnesses was further contradictory, for Sumbhoo said 
plaintiffs’ shop is south of Rubee Podar’s shop, Kantoo said it was 
east. 

Thirdly. Sumbhoo stated Bysnub and Sirroomunee are gomastahs 
in plaintiffs’ shop, while Sirroomunee deposed he was sole gomastah. 

Fourthly. Sirroomunee deposed Bhugwan sometimes writes the 
accounts in plaintiffs’ shop. Bhugwan declared ho never wrote 
any except the sale of cloth to the defendants. 

Fifthly. It is customary for merchants or tradespeople to write 
their own accounts, or to employ in that duty their gomastahs or 
mohurrirs, but never strangers. Bhugwan, a stranger, on this oc- 
casion has been employed to write the account sale in plaintiffs’ 
pukka khata buhee ; moreover, most of the witnesses stated Gooroo- 
pershad himself, Radha .Govind, and the gomastahs were in the 
habit of writinglhe khata buhee. Gooroopershad was present when 
defendants are alleged to have bought the cloth. Why did he em- 
ploy a stranger, Bhugwan, who is the gomastah ofKanaee? and 
how could he leave his own shop on a market day to write the ac- 
counts of another shop ? 

Sixthly. It is to be observed too, in proceedings of the 23d February 
1847, in answer to queries from the moonsiff, plaintiffs’ vakeel stated 
the defendants did not deal in cloth, but had a shop for retail of 
sundries. 
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Seventhly. It is customary that entries be first made in tlie rough 
draft book (kucha buhee) and afterwards transferred to the ledger 
(pukka buhee.) Plaintiffs cannot produce the kucha buhee, allege 
ing it was burnt with their house. The pukka buhee is generally 
deposited with it It is extraordinary one should be burned, the 
other saved, and that the kucha buhee of that year only was burnt. 

Eighthly. Three witnesses of defendants (two in this suit, and one 
in another) have deposed that, after the period of alleged purchase of 
this cloth, there was a punchayet to settle accounts (lena dena) 
between the [present litigants. It was then decided rupees 148 by 
bonded debt were due from plaintiffs to the defendants, still the cloth 
transaction was never brought forward by the plaintiffs, and, subse- 
(juently, great enmity existed between the parties, and they mutu- 
ally harassed each other with numerous suits in court. 

On the grounds above detailed the moonsiff dismissed the suit. 

Plaintiffs have appealed, but no pleas arc presented to ground any 
alteration in the moonsiff’s decision, which, without serving notice 
on respondents, is confirmed, and the appeal dismissed with costs. 
The respondents’ property attached under the provisions of Regula- 
tion II. 1806, shall be released. 

The 27th May 1848. 

No. 44 of 1848. 

Appeal from the decision of Imdad Ally^ Moonsiff of Mulfutgungc. 

Kalee Churn Ghosc, (one of the Defendants,) Appellant, 

versus 

Radhanauth Baroorec, (Plaintiff,) Respondent. 

Vakeel of Appellant — ^none. 

Suit to recover 36 rupees, 8 annas, bond debt, with interest 

Plaintiff sued Kalee Churn Ghose and Gooroo Churn Dey for 
the above sum. Moonsiff decreed against both, the 21st January 
1848. 

Kalee Churn Ghose, one of the defendants, presented a derkhaust 
of appeal in person on the 19th February 1848. More than six 
weeks have elapsed, and appellant has not filed his pleas, nor 
appeared again in person, or by vakeel ; consequently, under the pro- 
visions of Act XXIX. 1841, the appeal is dismissed, and the case 
struck off for neglect. 
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Present: JAMES GRANT, Esq., Judge. 

The 1st May 1848. 

No. 5 of 1846. 

Appeal from the decision of Pandit Nurhoree SeeromoneCy Sadder 
AmeeUy dated the 1th of May 1846. 

John Taylor, Esq., (Plaintiff,) Appellant, 
verms 

Parbutty Debea, (Defendant,) Respondent. 

Claim, rupees 480-6-3, due on a bond for rupees 3 30, dated the 
8th of Kartick 1246. The defendant pleads payment of the bond. 
She states that the plaintiff held her estate of turf Kusba in 
farm from 1246 to 1250, at a jumma of rupees 9,777-3-17, tlie 
sudder jumma being payable by him, and the balance of 3,000 
rupees per annum to be taken by him in liquidation of rupees 10,000 
lent to the defendant ; that the plaintiff having allowed the estate 
to fall in arrear, it was advertised for sale, and the balance due 
paid by her, the defendant ; that at the end of the lease, the plain- 
tiff endeavored to retain possession, but the magistrate put her in 
possession, and the order was conhrmed by the sessions court ; and 
that there then was a balance in her favor of rupees 4,941-13-3, 
for which she was about to sue, when the suit was instituted by 
the plaintiff. In his reply the plaintiff allows that he took the 
farm at the juifima of 1244, rupees 9,777-3-16, but with a distinct 
stipulation that accounts were to be settled according to the actual 
jumma to be ascertained in 1246 ; that the estate was accordingly 
measured and assessed in the presence of the defendant’s putwarees, 
when the jumma turned out to be rupees 5,432-8-16, at which rate 
the plaintiff collected to the end of his lease with the exception of a 
period, from Falgoon 1246 to Maug 1247, when*’* the estate was 
attached in consequence of a dispute between the defendant and the 
widow of her husband’s brothers ; that the gross collections having 
been paid into the collector’s office, no money was available for the 
liquidation of this or other bond ; that though the amount of this bond 
was payable from the Aghun kist, yet the defendant not having given 
a dakhila for the amount, the plaintiff* had not been able to recover 
it; that the jumma of rupees 9,777-3-16 was fictitious; and that the 
amount due according to the actual jumma ascertained in 1246 was 
regularly paid to the collector at the request of the defendant, who 
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never objected to its amount ; and that if she had done so^ it is to be 
presumed that she would not have allowed the plaintiff' to retain 
the farm at the said decreased jumma. 

The sudder ameen dismissed the case, on the grounds that the 
papers filed by the plaintiff' in support of the decreased jumma, were 
not allowed or approved of by the zemindar (defendant;) that from 
the foujdaree and session roobakarees, in which the decreased jumma 
of rupees 5,432-8-16 was disallowed as unsupported, it appeared that 
a considerable sum was due by the plaintiff to the defendant accord- 
ing to the jumma of rupees 9,777-3-16, deducting this and other 
sums advanced by the plaintiff ; and that if the gross collections 
were, as asserted, less than the sudder jumma, there could have 
been no good reasons for the plaintifPs repeated endeavors to retain 
possession. 

The point for decision in this case is, whether or not rupees 
300, with interest, are due by the defendant to the plaintiff* on 
the bond, dated the 12th of Kartick 1246. By the terms of the 
bond, the amount was to be given credit for in the following month’s 
instalment, of the defendant’s estate held in farm by the plaintiff, and 
the bond thereby redeemed. It appears that after this the plaintiff 
retained the farm for several years, and paid large sums into the 
collectorate on account of the defendant, and also advanced money 
to her on bond and rent receipts. This of itself is, in my opinion, 
sufficient for the dismissal of this claim, even if the decreased jumma 
had been proved. In the pottah, on which the plaintiff* claims from 
the defendant, rupees 9,777-3-16 are entered as the gross jumma, 
according to the papers of 1244, from which the sudder jumma, 
rupees 6,777-3-16, is to be paid direct to the collectorate by the 
farmer, and the balance appropriated by him to the liquidation of 
money lent to tlie defendant. There is a proviso^ that the actual 
undisputed gross jumma ascertained in 1246 is to be held as the 
annual jumma for the whole period of the five ^ears^ lease, and 
further that, if the 10,000 rupees lent by the plaintiff to the defen- 
dant are hot paid off by the profits during the five years’ lease, the 
estate is to remain in the plaintiffs possession until the debt is 
cleared off. On the expiration of this lease both parties petitioned 
under Act IV. pf 1840, and possession was given to the defendant 
It then appeared that each party made out a large sum as due by 
the other, the zemindar claiming rent at the jumma of rupees 
9,777-3-16, while the farmer only gave credit for the decreased 
jumma of rupees 5,432-8-16. The farmer asserted his right to 
retain possession of the estate, on the terms of the pottah, stating 
that rupees 19,136-12-11 were due on the 10,000 rupees’ bond, and 
other documents including the bond ii^this case, which is for only 
rupees 300 ; and he ought,* in my opinion, to have sued for the whole 
amount, and not for a small sum on a bond intimately connected with 
the other demands. I concur with the sudder ameen as to the decreased 
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jumma not having been allowed by the zemindar. The pottah 
stipulates that the sudder jumma, rupees 6,77^-3-16, is to be paid by 
the farmer into the collectorate, ana the surplus to go in liquidation 
of the 10,000 rupees ; and if it was found in 1246, that the gross 
jumma was only rupees 5,432-8-16, which is considerably short of 
the sudder jumma, instead of rupees 9,777-3-16, entered in the 
pottah, a fresh document was absolutely necessary to relieve the 
farmer from the payment of the specified rent for the subsequent 
years during which he retained the farm. The fact that the defen- 
dant took possession of her estate when the lease had expired, 
proves that she was not aware of the gross jumma having decreased 
from rupees 9,777-3-16 to rupees 5,432-8-16, tliat is rupees 
1,344-11-1 less than her sudder jumma. 

For the reasons above given, 1 dismiss the appeal with costs. 

Tht 5Tn May 1848. 

No. 9 of 1846. 

Appeal from the decidon of Pundit Nurhoree Seeromoneey Sudder 
Ameerti dated the 4th of August 1846. 

Jigree Khanum and Juxee Khanum, (Defendants,) Appellants, 

ve7*sus 

Zeinub Bebee alias Nunnee Khanum, (Plaintiff,) Respondent. 

Claim, possession of mouzah Hoseinabad, with mesne profits, 
under a deed of mortgage and conditional sale, dated the 8th of 
Poos 1229. 

The defendants plead payment in full, from the usufruct of tho 
estate, and further assert that the mortgager, Hydur Hosein, had 
no right to sale, having made over the estate by a kabeenna- 
meh to his wife. The defendants are the daughter and grand- 
daughter of the mortgager, Hyder Hossein, who died in 1235. 
The plaintiff is the widow of the mortgagee’s son. The mortgagee 
obtained possession in 1229. In 1239 his son made application, 
for foreclosing the mortgage under Regulation XVII. of 1806, to 
the register of Maldah, and in 1242 petitioned to have his name 
recorded as proprietor in the collector’s books, which was accord- 
ingly done ; but the defendants appealed against the order of the 
collector, which was reversed by the commissioner. In 1243 
the defendants took possession of the estate, and in 1 249 this suit 
was instituted by the plaintiff, who claims on the deed of sale and 
the failure of the defendants to redeem the estate after the notice 
under Regulation XVII. of 1806, was served. The sudder 
ameen decreed the case, on the grounds that the estate had been 
mortgaged for nine years, — the notice for foreclosing the mortgage 
duly served, and the plaintiff’s husband subsequently ousted by the 
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defendants, — not being satisfied with the evidence to the estate 
having been included in the kabeennameh,” — and overruling the 
defendants’ plea of ignorance as to the notice under Regulation 
XVIL of 1806, they having stated in their petition to the collector 
that they had opposed the foreclosure. 

The point for decision in this case is, whether or not the deed 
of sale and the subsequent issue of notice under Regulation XVIL 
of 1806, establish the plaintiff’s right to the property claimed. 
The document is a simple deed of sade, but when it was registered 
the mookhtears of the parties stated that the sale was conditional, 
the deed being redeemable within nine years, on payment of the 
money, rupees 1,601, which the mortgager had received and in 
return given a separate deed to the above effect. This separate 
deed has not been produced, but the fact of the sale having been 
conditional is clear. The defendants deny any knowledge of the 
notice for foreclosing the mortgage, or the person who gave a 
receipt on it as their naib mookhtear. In opposing the entry in the 
collectorate of the plaintiff’s husband’s name as proprietor of the 
estate, they stated that it yielded an annual profit of 500 rupees, 
from which the mortgagee and his heirs must have obtained much 
more than the money advanced and the interest on it. 

Against this assertion nothing has been urged by the plaintiff, 
nor has she produced the accounts of the gross receipts from the 
property mortgaged. It may therefore be presumed that the sum 
lent, with interest, has been realized from the usufruct, and that 
the mortgage is therefore cancelled and redeemed under Section 
10, Regulation XV. of 1793 ; and even if it were not so, the plain- 
tiff’s claim ought, in my opinion, to be disallowed, as the applica- 
tion for foreclosing the mortgage under Regulation XVIL of 1806, 
was made to the register of Maldah, instead of the judge of the 
zillah. On the above grounds, I reverse the decision of the sudder 
ameen, and decree the appeal with costs. 


The IOth May 1848. 

No. 3 of 1847. 

Appeal from tHe decision of Pundit Nurhoree Sceromonee^ Sudder 
AmecUy dated the \2th December 1846. 

Lalla Mokon Lai and others, (Defendants,) Appellants, 

versus 

Ramdhun Surma and others, (Plaintiffs,) Respondents. 

Claim, rupees 545-15-11, due on a bond for rupees 300, dated the 
2d of Falgoon 1246, given in lieu by Jugroo Lai, the father of the 
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defendants, to Bulram Surma, the father of the plaintiffs. The 
defendants deny the authenticity of the bond, and state that Bulram 
Surma was Jugroo Lai’s mookhtear, and had charge of sundry sum- 
mary suit accounts, for a settlement of which they were about institut- 
ing a suit, when the plaintiffs got beforehand with this one, and 
further, that Jugroo Lai was absent from Maldah on the date of the 
bond. The plaintiffs, in their reply, deny that any thing was due by 
Bulram Surma on the summary suit account, and assert that, on the 
contrary, wages and 100 rupees for an assignment were due to him, 
for which it is their intention to sue, and further that, after this suit 
was instituted, the defendants made proposals to settle it amicably. 

The sudder ameen decreed the case on the following grounds : — the 
bond supported by the evidence of eight witnesses, and papers filed 
by a witness, (formerly the defendants’ podar,) in which the amount 
of this bond is credited in the jote account; the defendants having, 
after Jugroo Lai’s death, agreed to pay; the deposition of the defen- 
dants’ vakeel to his having presented the bond for payment before 
this suit was instituted, and its being therefore inferrible that, if it was 
fictitious, it would have been denounced after it was so produced, or 
in the answer in this case ; Nobkunt podar, re-summoned to attest 
the mal account filed by the defendants, having said that there 
wore two accounts, one mal” the other ‘‘jote ;” and that the amount 
of the bond was credited in the latter; the copy of the mal account, 
filed by the podar, tallying with the original filed by the defendants ; 
and tlie defendants’ vakeel, when required to produce the original jote 
account, having stated that it was not in his clients’ house : from all of 
which it is to be presumed that the jote account was not filed by 
the defendants, because the amount of this bond was therein credited. 

The point for decision in this case is whether the bond is fictitious or 
genuine. Of three witnesses to the bond, one said he knew nothing 
about it, a second said that 300 rupees were advanced, and the third, 
who signed his name on his evidence as Nobkunt, though he gave 
his evidence as Nobkissore, and was so styled in the summons and the 
bond, said that he as podar entered a note for 100 rupees, and 200 
in cash, mimis four rupees interest, for Bulram Surma’s bond in Jug- 
roo Lai’s account ; but that he could not speak to the bond itself, or 
his having been a witness to it, though it was no doubt all right if his 
name was on it. The plaintiffs after this filed a petftion, abusing the 
defendants’ vakeel, and requesting that other witnesses might be 
summoned, and the podar re-summoned to attest the bond. Among 
the witnesses subsequently named by them, was the defendants’ 
vakeel. His evidence does not appear to have been regularly taken ; 
but he was asked if he had presented this bond for payment to his 
client before this suit was instituted, to which he assented. The 
defendant, Lala Mukon Lai, was also questioned as to the amount of 
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this bond having been credited in his account ; but no questions 
appear to have been put to him or to his vakeel with a view to elicit 
the whole truth, or to clear up what looked mysterious. The podar, 
who had given evidence on the 12th of August, as above stated, 
appeared again on the 28th of November, and shortly attested the 
bond. The defendants having subsequently filed their account in 
which the amount of this bond was not credited, the podar was sent 
for a third time, and, on the 10th of December, produced copies of 
two accounts mal shoomar and jote shoomar, and said that the 
amount of the bond, though not credited in the former (which tallied 
with the original filed by the defendants,) was so in the latter. 
No question was then put as to the owner of the jote ; but some 
time after the defendants’ vakeel was asked, and said it belonged 
to Taramonee, when nothing further was asked. The money is 
said to have been borrowed in the defendants’ cutcheree on the 2d 
Falgoon, and the money (cash) made over to the podar, yet he states 
that it was not entered in the accounts until the 11th, and consisted 
of a note for 100 rupees and 200 in cash, with a deduction of four 
rupees for interest. The note, he says, was taken by the defendants’ 
father for his house expenses, a convenient way of accounting for 
the number of the note not being given. The entrj^" of four rupees 
interest may have been intended as a blind by making it appear 
that his shoomar was not altogether favorable to the plaintiffs. 

I consider the evidence of this podar with two names totally unde- 
serving of credit both as to his having been a witness to the bond 
and having entered the amount in his master’s account. The 
greater part of the other witnesses are discarded servants of the 
defendants’ father, and their evidence as well as the deposition of 
the defendants’ vakeel is most suspicious ; no mention is made by any 
of them of wages or assignment money due by the defendants ; and 
it is most improbable that arrangements for payment of the bond 
should have been made without the slightest allusion to the other 
scores. The stamp was purchased by the plaintiffs’ father, and there 
is nothing in the case to make it probable that he had the means of 
lending money to his master ; and the want of explanation as to 
the summary suit account, when wages and loans were claimed by 
him, is suspicious. A copy of a petition filed by the defendants 
would make it** appear that Jugroo Lai was in the magistrate’s 
court at Dinagepore the day after he is said to have given the bond 
at Maldah ; and from the manner in which this case has been con- 
ducted, it appears to me very probable that the suit was instituted 
with a view to evade a settlement of the summary suit account. 
For the reasons above given I consider the boiul fictitious, and 
therefore reverse the decision of the sudder ameen, and decree the 
appeal with costs. 
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The 31st May 1848. 

No. 5 of 1847. 

Appeal from the decision of Pundit Nurlioree Seeromonee^ Sudder 
Ameen^ dated the 26th Map 1847. 

Kanchyram Shah^ (Defendant^) Appellant^ 
versus 

Eamchunder Ohaterjee, (Plaintiff,) Respondent. 

Claim, rupees 982-7-3, rent, with interest, due for 1244 to 1247, 
on 600 beegahs, 10 cottahs, jumma rupees 150-3-4, according to a 
notice, dated the 13th Bysack 1244. The defendant denies the noti- 
fication tenure, and states that he held land under a pottah of 
1238, according to the terms of which he paid the rent in full. 
The sudder ameen, overruling the defendant’s pleas, decreed the case 
on the notice, supported by a jumma-wassil-bakce, an ameen’s 
measurement papers, and 17 witnesses; holding that the said notice 
under Section 5, Regulation IV. of 1794, having been served, rent 
was payable, whether the land was cultivated or not. The sudder 
ameen’s decision is very lengthy, containing much that is irrelevant, 
while an award by arbitrators regularly appointed is not even 
mentioned. Thoi^gh the point for decision is the value of the 
notification, that being the main ground of the decree, still an 
abstract of the circumstances is necessary to account for the arbi- 
trators’ award having ended in nothing. The plaintiff was surety 
for his son as farmer of an estate from 1244 to 1247, after which 
he took the farm in his own name, his son having died. The defen- 
dant held land in the estate on a pottah of 1238, the terms of which 
were that for land brought into cultivation, he should pay 2 annas 
per beegah for two years, and 4 annas in after years. The plaintiff 
claims rent from 1243 to 1247, for 600 beegahs, 10 cottahs, at the 
rate of 4 annas per beegah,* on a notice dated the 13th of Bysack 
1244, and addressed to the defendant. In this document it is stated 
that within specified boundaries, and adjoining the defendant’s culti- 
vated land, there are 600 beegahs, 10 cottahs of uncultivated land, 
which other ryuts wished to take at 4 annas per beegah, when 
the defendant insisted on having it, and agreed to give a kuboo- 
leut, but had not done so ; that he is therefcre required to 
give a kabooleut in fifteen days, and that in event of default 
the notice will be 'beld equivalent to one. The defendant 
denies the notice tenure, and asserts that he has paid rent for 
all the land cultivated by him on the terms of his rus- 
sudee pottah of 1238. Before this suit was instituted, private 
arbitrators were appointed, and the land in dispute, as well as that 
formerly cultivated by the defendant, was measured, cultivated and 
uncultivated separately. After the institution, an ameen was 
nominated to ascertain the quantity of land uncultivated, cultivat- 
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ed and when cultivated. The case was afterwards submitted to 
arbitration, but without any distinct specification of the disputed 
points submitted for decision, and without any provision for com- 
pleting the award in the event of disagreement or other cause. 
On the plaintiff being dissatisfied with the proceedings of the arbi- 
trators, the sudder ameen directed them to investigate the matters 
in dispute, or return the papers; and when the award was sent in, 
both parties objected to it, and one of the arbitrators had omitted 
to sign it. The arbitrators lumped up the land formerly cultivated 
by the defendant with that in dispute, deducted one-fourth as 
uncultivated (on the ground that it was impossible to ascertain when 
the several portions had been brought into cultivation,) and ruled 
that the plaintiff was entitled to 4 annas per beegah on the remain- 
der for the whole period minus payments by the defendant that 
might be proved. The case w'as not properly referred to the arbi- 
trators, and their award was incomplete and irregular, including 
matters not in dispute while it left the disputed points undecided. 
A decree conformably to it therefore could not have been passed, 
but the sudder ameen should have given his reasons for disallowing 
it, and ought to have been more careful in the first instance as to tlie 
points submitted to arbitration. The notification on which the 
sudder ameen’s decision is grounded I consider o&no value. It could 
only be considered a legal tender of a pottah, had it been 
fixed up in the principal cutcherree as prescribed in Section 5, 
Regulation IV. of 1794, which it was not; and if the sudder ameen 
had perused the following Section he would have found that rates 
are not fixed by such pottahs. In this case it appears to me most 
improbable that any notification of the kind was served. Had the 
defendant wished to secure the uncultivated land as purported 
in the document, it is difficult to account for his not having obtained 
a pottah for it, and for his not paying any rent for it, while he paid 
in full on the terms of his russudee pottah for a large quantity of 
land brought into cultivation. It is hardly credible that the plain- 
tiff under such circumstances should not have made use of his notifi- 
cation, if had actually been served, and was in his opinion valid. It 
is also to be presumed that had the notification been in existence 
when private arbitrators were appointed, the point for decision 
would then have*been its validity, and not the quantity of land cul- 
tivated ; and that there could not in that case have been any good 
reason for measuring the land formerly cultivated by defendant 
under his pottah of 1238. I am of opinion that the plaintiff, not 
being able to come to terms with the defendant, thought it advis- 
able on going into court to double his claim, and at the same time 
get rid of russudee rates by this notification got up for the occasion. 
On the above grounds I reverse the decision of the sudder ameen, 
and decree the appeal with costs. 
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Pkesent: F. W, RUSSELL, Esq., Judge. 

The 22d May 1848. 

Case No. 5 of 1847. 

Appeal from the decision of Pundit Sreeram Turlwlunltar^ Sudder 
Ameen of IloogUly, dated 2Qth day of June 1847. 

Muddoosoodun Biswas, (Plaintiff,) Appellant, 
versus 

Porancliunder Roy andChuckenloll Roy, (Defendants,) Respondents. 

Claim for the refund of certain proceeds of a sale of a putnee 
talook of the third degree, laid at Company’s rupees seven hundred 
and eighty-nine, annas twelve, gundahs sixteen, (Company’s ru- 
pees 789-12-16.) 

The plaint sets forth that, on the tenth day of Maugh in the year 
1251 B. S., the plaintiff’ took from the defendants, durputneedars, 
the village Ameenpore, situated within the lot Gopeenuggur, at an 
annual rent of rupees five hundred and seventy-six, as a seputunce, 
at the same time paying the sum of rupees seven hundred and 
seventy-five, as the purchase money of the village to the defendants ; 
and that the plaintiff* also paid the whole of the rent, with interest, 
for the first six months of 1252 B. S., to the defendants, durputnee- 
dars, and he holds tlic receipts of the defendants for the same ; that 
in consequence the durputneedars, the defendants, having failed to 
pay their rent to the sudder putneedar, Birjosorree Debea, for the 
said six months, she was likewise unable to pay to the zemindars, 
Gungapersaud Gossein and Gopeekisto Gossein, the rent due by 
her for the said months ; hence tne lot Gopeenuggur was sold by auc- 
tion, under the provisions of Regulation VlII. of 1819: thus 
the plaintiff, having lost his rights in the said village, instituted 
this suit, for a refund of the sum he had paid to the defendants as 
the purchase money, including interest. 

The defendant, Prawnchunder Roy, in his answer, states that he 
underlet the village in question to the plaintiff, on the conditions 
that should there be any neglect on the part of the durputneedar 
towards the sudder putneedar, Berjossoree Debea, in the payment 
of rent, then any loss sustained by the putneedar of the third degree, 
the plaintiff^ should not be demanded from them of the second degree, 
the defendants ; that the defendants paid the whole of the rent due 
for the first six months of the year 1252 B. S., to the sudder 
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C ' needar, and he holds her receipt for the same ; that the plaintiff 
only paid to them, the defendants, two hundred and fifty 
rupees, Qut of two hundred and eighty-eight, the first six months’ rent 
for the year 1252 B. S., and in consequence they, the defendants, 
instituted a suit for the balance, including interest, that is to say, for 
the sum of rupees forty-four, anna one, gundahs nine, under Regu- 
lation VIL of 1799, which case having been dismissed they prefer- 
red a case under No. 154, in themoonsiff’s court: hence the plaintiff, 
being in arrears himself, cannot claim any loss from the defendants. 

The sudder ameen pundit Sreeram Turkolunkar dismissed the 
case, on the grounds that from the documents filed by both parties, 
neither of them appear to have been in arrears save and with the 
exception of the sudder putneedar, Berjossoree Debea, and for which 
arrear the lot was sold ; therefore the demand of the plaintiff against 
tlie defendant could not be admitted. 

The sudder ameen dismissed the claim of the plaintiff on the 
grounds that neither of the parties appear to have been in arrears 
save and with the exception of the sudder putneedar. On reference 
to Section 4, Regulation VIII. of 1819, as the plaintiff is a piit- 
needar of the third degree, he, the plaintiff, could prefer a claim 
against a durputneedar, or a putneedar of the second degree, but 
as a putneedar of the third degree, he is not able to prefer a demand 
against a sadder putneedar. By a precedent filed by the appellant 
of a similar case, decided by a former judge of this district, (the 
present Sir Robert Barlow, Baronet,) dated the 10th day of 
June 1839, the demand of the plaintiff appears just; besides 
from the exhibits filed by the appellant, it clearly appears that he, 
the appellant, was not in arrears to the durputneedar. Under these 
circumstances I decree this appeal, and reverse the decision of the 
sudder ameen, passed on the 26th day of June 1847, and order 
that the amount of the demand of the plaintiff, together with the 
costs of both courts, are to be paid by the respondents, with interest 
to the date of realization. 

The 22d May 1848. 

Case No. 9 of 1847. 

Appeal from th^ decision of Pundit Sreeram Turkolunkar y Sudder 
Ameen of Hooghly^ dated the ZOth day of June 1847. 

* Sheikh Ebaudoolla, (Plaintiff,) Appellant, 

* versus 

Rajehunder Shasmol, Sheikh Hajee, Shisteedhur Ghose, Sheikh 
Ruheennooddeen, Sheikh Tuckee, Sheikh Julaul, and Nursing 
Ghose, (Defendants,) Respondents. 

Claim for defamation of character, damages laid at Company’s 
rupees eight hundred, (Company’s rupees 800.) 
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The phunt sets forth that the defendant, Rajchunder Shasmol, and 
other persons, out of, and from enmity to the plaintiff^ preferred a 
charge of dacoitee, which charge was a false charge, to the daro^ah, 
against him, the plaintiff; the defendants alleged at the same time 
that he, the plaintiff, bore a notorious bad character, &c., and having 
caused his, that is to say, the apprehension of the plaintiff, maltreat- 
ed and disgraced him, in consequence of which the plaintiff institut- 
ed this suit to obtain in damages reparation for the injury his 
character had sustained. 

The defendants, Rajchunder Shasmol and Sheikh Hajee, in their 
answer, declare the plaintiff to be a common labourer, and the 
females of his family sell thread at the haut, or fair, that they, the 
defendants, being the mondols of the village, reported all the bad 
characters to the thannah, that by the connivance of the darogah, 
the fact of the plaintiff being a baa character was not proved, &c. 

The suddcr ameen pundit Sreeram Turkolunkar dismissed the 
case on the grounds set forth in his decision. 

I do not see any just grounds on which to touch the decision of 
the sudder ameen pundit Sreeram Turkolunkar, dated the 30th day 
of June 1847, therefore I dismiss this appeal. 

Costs of this court to be paid by each party respectively, because 
the respondents, Rajchunder Shasmol and Sheikh Hajee, appeared 
uiisummoned. 


The 22d May 1848. 

Case No. 95 of 1848. 

Appeal from the decision of Baboo Denonauth Bose, the Moonsiff of 
Dwarhvttai dated the 2\th day of February 1848. 

NoboenBaugdeeand Rammissur Baugdee, (Defendants,) Appellants, 

versus 

Ramjoy Patur, (Plaintiff,) Respondent. 

Claim for the recovery of a sum of money advanced on a bond, 
including interest, laid at rupees thirty, annas two, gundrhs five, 
(Company’s rupees 3i3-2-5.) 

The appellants, on the 30th day of March 1848, preferred 
their petition of appeal, stating that they would subsequently file 
their wujoohaut,” or grounds for appeal. Six weeks have elapsed 
and the appellants have not proceeded with their case. 1 therefore 
dismiss this appeal, with costs, on default, under the provisions of 
Act XXIX. of 1841. 
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The 22d May 1848. 

Case No. 108 of 1848. 

Appeal from the decision of Baloo Denonath Bose^ the Moonsiff of 
Dwarhutta^ dated the 2Bth of February 1848. 

Bhyrob Samunth, (Defendant,) Appellant, 
versus 

Muddunmohun Banerjee, (Plaintiff,) Respondent. 

Claim for the recovery of a sum of money, lent on bond, including 
interest, laid at Company’s rupees thirty-two, annas eleven, gundahs 
three, Company’s rupees 32-1 1-3. 

The papers in this case shew, that the appellant presented his 
petition of appeal, on the 5th day of April 1848, stating that he 
would subsequently file his ‘‘ wujoohaut,” or grounds of appeal. 
Six weeks have elapsed, and the appellant has not taken any further 
steps to proceed with his case, therefore I dismiss this appeal with costs 
on default, under the provisions of Act XXIX. of 1841. 

The 22d May 1848. 

Case No. 163 of 1847 A. D. 

Appeal from, the decision of Moulvee i'^ahsanul Ghnnnee^ the Moon- 
sijf of Jahanahad^ dated the Bth day of July 1847 A. A, 

Hiillodhur Roy and Dhoomachurn Roy, (Defendants,) Appellants, 

versus 

Dhujnarayn Koowur, (Plaintiff,) Respondent, 

Suit for the arrears of rent, laid at Company’s rupees twenty- 
two, annas twelve, gundahs six, including interest. 

The papers of the case shew that within the talook lot Doher- 
koondoo, belonging to the plaintiff, in the village Hameer Bailee, 
the ancestor of the defendants, by name Ramkanto Roy, held a 
jumma of seven rupees, two annas, and seven gundahs, with a 
mamoolce batta, or established batta, of two annas and eighteen 
gundahs; that on the settlement of accounts from the year 1241 
B. S. to the year 1251 B. S., after deducting the sums previously 
paid, a balance rupees forty-five, annas twelve, gundahs twelve, 
appeared due by the defendants, who failing to defray the same, 
the plaintiff instituted this suit against them, including interest. 

The defendants, Hullodhur Roy and Dhoomachurn Roy, in their 
answer, state that within the said village they hold a jumma of 
Sicca rupees six, eleven annas, and three gundahs, under a perpe- 
tual lease, which they have annually paid, and they hold receipts 
for the same, and that they have not any arrears to pay, &c. 

The moonsiff decreed the case, exclusive of the established batta, 
to the extent of rupees twenty-two, annas twelve, gundahs six, that 
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is to say, principal money ten rupees, four annas, and thirteen 
gundahs, after deducting the sums previously paid as stated in the 
plaint, and a like sum, that is to say, ten rupees, four annas and thir- 
teen gundahs, on account of interest, and two rupees, three annas, 
on account of interest, while the case was pending before him, the 
said moonsiff. 

The respondent claims the sum of rupees forty-five, annas twelve, 
gundahs twelve, (Company’srupees45-12-12,) forthe arrears of rent ; 
and the moonsiff’ decreed the case to the extent of Company’s rupees 
twenty-two, annas twelve, gundahs six, (Company’s rupees 22-12-6,) 
exclusive of the mamoolee, or accustomed batta ; but the period 
of eight years has not expired as regards all the years for wliich 
the said rent is claimed, nor does it appear from the decision of the 
moonsiff’ by what calculation he, the said moonsiff, has decided this 
case to the extent of Company’s rupees twenty-two, annas twelve, 
gundahs six, (Company’s rupees 22-12-6,) nor has the moonsiff', as 
is usual in such a case, filed a separate document, exhibiting the 
particulars of the account, with the nutliee, which he certainly ought 
to have done ; hence the decision of the moonsiff is incomplete : there- 
fore 1 decree this appeal, and reverse the decision passed by the 
moonsiff’ on the 6th day of July 1847 ; and I direct that this 
case be remanded to the moonsiff for rc-trial, with instructions to 
restore the case to its original number on his file and, having sup- 
plied the omissiops pointed out in this decree, to re-try the case. 

Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. 

Tlic value of the stamp upon the petition of appeal to be refunded 
to the appellant. 

The 22d May 1848. 

Case No. 167 of 1847. 

Appeal from the decision of Moulvec Syud Israr Ali^ the Moonsiff of 
Keerpoy^ dated the \6th day of July 1847. 

Ramaiiuiid Mundle, (Plaintiff,) Appellant, 
versus 

Muharaj Dheraj Rajah Mahataubchunder Bahadoor, Bippradoss 

Bose, Naib, and Soodhakysto Mujoomdar, Gomashtah, (Defen- 
dants,) Respondents. 

Claim to obtain a dakhilla, or receipt, laid at rupees forty-five, 
(Company’s rupees 45.) 

The plaint sets forth that the plaintiff holds sixty-seven beegahs 
and sixteen cottahs of every description of land, in the village called 
Allovee, for which he pays an annual rent of rupees one hundred 
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and sixty-eight, annas eight, gundahs eighteen ; that of the rent for 
the year 1253 B. S. up to the month of Aghun, he paid the sum 
of rupees ninety-one, and he received a receipt for that sum ; that he, 
the plaintiff^ paid the balance, that is to say, forty-five rupees; on the 
25th day of Poose of the same year, that is to say, the year 1253 B. S. ; 
and the gomashtah having failed to grant him a receipt for that sum, 
that is to say, the sum of rupees forty-five, he, the plaintiff, instituted 
this suit. 

The defendant, Soodhakysto Mujoomdar, gomashtah, in his an- 
swer, states that the plaintiff holds one hundred and thirty-four bec- 
gahs and fourteen and a quarter cottahs of every description of land, 
at an annual rent of rupees three hundred and ninety-five, annas 
three, gundahs fourteen ; that of the rent due for the year 1253 B, S., 
up to the 27th day of Poose, the plaintiff paid rupees ninety-one, and 
having received a dakhilla, or receipt, for the said sum, acknow- 
ledged the receipt of it, as customary, in the receipt book ; that, on 
the settlement of the account, a balance of rupees three hundred and 
fifty-five, three annas and fourteen gundahs was found due against 
the plaintiff, who affixed his signature to it, but with a view not to 
pay the said rent to the defendant, the plaintiff’ instituted this suit. 

The moonsift* decreed the case, on the grounds set forth in his 
decision, and ordered that the forty-five (45) rupees paid by the 
plaintiff be deducted from the rent due to the defendant, and twice as 
much as that sum, that is to say, twice the sum o|forty-five rupees, 
or ninety rupees, with all costs of suit, be realized from the defendant, 
Soodakysto Mujoomdar, gomashtah, and paid to the plaintiff. 

The plaintiff, being dissatisfied with the decision of the moonsiff, 
preferred this appeal, urging that as it had been clearly proved that 
the gomashtah had received the money and had failed to give a 
receipt for the same, that there is not any Regulation, which directs 
that the zemindar is to be exempted from the demand, but on the 
contrary, Section 63, Regulation VIII. of 1793, distinctly and 
expressly declares that the zemindars should not be exempted from 
such like demands ; hence the moonsiff having decreed the case 
against the gomashtah alone, the decision is in contravention of the 
Regulation quoted above. 

I do not see any sound reason on 'which to disturlb the decision of 
the moonsiff’ of *Keerpoy, passed on the 15th day of July 1847: 
therefore 1 dismiss this appeal with costs. 
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The 22d May 1848. 

Case No. 191 of 1847. 

Appeal front the decision of Moulme Syud Israr Aliy Moonsiff of 
Keerpoijy dated the 21th day of July 1847. 

Bliaratchunder Munnab, (Defendant,) Appellant, 
versus 

Ramdhonc Clmckcrbutteo, (Plaintiff,) Respondent. 

Bungscedliur Roy, Dhunnunjoy Miindle, and Govindo Paul, 
(Defendants,) Respondents. 

Claim for the reversal of an order passed under Regulation V. of 
1812, and to obtain possession of certain rent-paying (maul) land, 
laid at Company’s rupees sixty-one, annas eight, (Go’s Rs. 61-8.) 

The papers of this case shew that at the time the boundaries of 
the pergunnahs Chunderconah, &c. were determined, Bharutchunder 
Muiinah, the defendant, procured the boundaries of forty beegahs of 
land to be included in puttee Moheshgole, within the talook of the 
plaintiff called Shamgunge, as land belonging to him, and as situated 
within his talook, lot Heeradhurpore, village Ballah ; the plaintiff* 
instituted a suit under No. 60, in the court of the deputy collector, 
when the land in dispute was proved to belong to the plaintiff^ and to 
be situated within his, the plaintiff’s, talook, notwithstanding which 
Bharutchunder Mannah, the defendant, not only plundered some cf 
tlie produce, but also caused the attachment and sale of the produce 
of the thirteen beegahs and sixteen cottahs of the said land, which 
land was cultivated by the ryots Bungseedhur Roy and Dhunnun- 
joy Mundle, under the provisions of Regulation V. of 1812, 
alleging the land to be his property, and to be situated within his 
talook Ballah, and to be cultivated by his ryot, Govindo Paul, in 
consequence of which the plaintiff has instituted this suit*; that the 
unjust sale effected under the provisions of Regulation V. of 1812, 
be* reversed, and that he be placed in possession of the thirteen 
beegahs and sixteen cottahs of land, the value of tJie profit of which 
is rupees sixty-one, annas eight, being the sum at which this suit is 
laid. 

The defendant, Bharutchunder Mannah, in his answer, declares 
that his ryot, Govindo Paul, holds nineteen beegahs of land within 
his talook Ballah ; that the ryot failing to pay the rent due for the 

i rcar 1252 B. S. up to the month of Aughun, he, the defendant, had 
egally procured the attachment and sale of the produce of the land 
cultivated by the said ryot, for the sum of rupees fifteen, annas 
fourteen, guiidahs twelve, (Co.’s Rs. 15-14-12,) and thereby realized 
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five rupees ; and the plaintiff, with a view to include the laud in 
question within his talook, instituted this suit. 

The moonsiff decreed the case on the grounds set forth in his 
decision. 

The plaintiff, Ramdhone Chuckerbuttee, instituted this suit, alleg- 
ing that the defendant had dispossessed him, under the provisions of 
Regulation V. of 1812, and praying that the order passed under that 
Regulation be reversed ; but as the plaintiff has not estimated the 
value of the suit in accordance with the directions stated in Con- 
struction No. 862, I decree this appeal, and reverse the decision of 
the moonsiff, passed on the 27th day of July 1847, and I nonsuit 
the original suit. 

All costs of the suit to be paid by the respondent, Ramdhone 
Chuckerbuttee. 


The 22d May 1848. 

Case No. 192 of 1847. 

Appeal from the decision of Moulvee Spud Israr Aliy the Moonsiff of 
Keerpoyy dated the 21th day of July 1847. 

Bharutchunder Mannah, (Defendant,) Appellant, 
versus 

Dhunnunjoy Mundle, (Plaintiff,) Respondent. 

Ramdiione Chuckerbuttee and Govindo Paul, (Defendants,) 
Respondents. 

Suit for the possession of certain maul, or rent-paying land, 
including damages, laid at Company's rupees thirty, (Company’s 
rupees 30.) 

The plaint sets forth that the plaintiff holds eleven beegahs and 
eighteen cottahs of every description of land in the village Sham- 
gunge, for which ]i6 annual rent of rupees seventeen, annas 

fourteen, gundafis eight, (rupees 17-14-8,) that when the defen- 
dant, Ramdhone Chuckerbuttee, purchased the talook, the plaintiff 
paid to him the rent regularly, and he holds the receipts of the 
payment of the said rent; that the defendant, Bharutchunder 
Mannah, fraudulently alleging that his ryot, Govindo Paul, holds 
nineteen beegahs of land in the village Ballah, within lot Ilera- 
dhurpore, at an annual rent of rupees twenty-six, (rupees 26,) and 
that he, Govindo Paul, had failed to pay his rent due for the year 
1252 B. S., up to the month of Aughun, that is to say, the rent 
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amounted to rupees sixteen, annas fourteen, gundahs twelve, (Com- 
pany’s rupees 16-14-1 2, )forcibly seized and plundered someof the pro- 
duce on the plaintiff’s ten beegahs one cottah portion of land called 
Puttee Moheshgole, under the provisions of Regulation XX. of 
1817, and caused the sale of it, the said produce, under the 
provisions of Regulation V. of 1812, in consequence of which 
the plaintiff instituted this suit, for possession ef the said land 
in dispute, and sixty-two rupees, three annas, and five gundahs, 
that is to say, for fifty-two rupees, three annas and five gundahs, 
on account of damages, and ten rupees, the value of the land 
in question. 

nie defendant, Bharutchunder Mannah, in his answer, does not 
acknowledge the claim of the plaintiff, but declares that his ryot, 
Govindo Paul, does hold nineteen beegahs of land in his talook 
Ballah, which is situated within lot Hecradhurpore; that the ryot, 
Govindo Paul, having failed to pay the rent due for the year 1 252 
B. S., up to the month of Aughun, he, the defendant, Imd legally 
procured the attachment and sale of the produce of the land, and 
realized the sum of five rupees, (rupees 5); that the defendant, Ram- 
dhone Chuckcrbuttee, with a view to include the land in question, 
within his talook, called Shamgungc, instigated the plaintiff to 
institute this suit against him, Bharutchunder Mannah. 

The moonsiff decreed the case on the grounds set forth in his 
decision, and ordered that the plaintiff be put in possession of the 
rights claimed by nim, and that the sum of rupees twenty, (rupees 
20,) on account of damages, be realized from the defendant, Blia- 
rutchunder Mannah, and his gomashtah, Roopnarain Ghose, and 
that the said sum of rupees twenty (rupees 20) be paid to the 
plaintiff 

The appellant, being dissatisfied with the moonsiff’s decision, pre- 
ferred this appeal, urging that, owing to his documents having 
been filed in a case under Act IV. of 1840, in the sessions court, he 
was unable to file them in this case ; and that the fact of the land 
in dispute being situated within his talook, would be proved by a 
local investigation. 

In reference to the statement of the appellant, I decree this 
appeal, and reverse the decision of the moonsiff, passed on the 27th 
day of July 1847; and I direct that this case be remanded 
to the moonsiff for re-trial, with instructions to restore the case to 
its original number on his file, and, having caused a local investi- 
gation to be made on the points noticed in this decree, to re-try the 
case. 

Costs to be paid for the present by each party reiypectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal to be refunded 
to the appellant. 
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* The 22d May 1848. 

Case No. 264 of 1847/ 

Appeal from the decision of Moulvee Muhummud Allum^ the Moonsiff 
of Ooloohcrria^ dated the^Tth day of September 1847. 

Seebcliunder Cliuckerbuttee, (Defendant,) Appellant, 
versus 

Issurchunder Koondoo, (Plaintiff,) Respondent. 

Claim for the recovery of a sum of money advanced on a bond, 
including interest, laid at Company’s rupees sixty-five, annas eight, 
gundalis fifteen, (Company’s rupees 65-8-15.) 

The psgpers in this case shew that the defendant borrowed from 
the plaintiff the sum of rupees fifty, on a bond, dated the 10th day 
of Aughun 1250 B. S., on the security of the late Ranidhono 
Banerjee, the interest accruing thereon up to the 24th day of 
Phalgoon 1253 B. S., amounted to rupees nineteen, and annas 
twelve, making a total sum of rupees sixty-nine, annas twelve, 
in part payment of which sum the defendant repaid rupees seven 
and annas eight, on account of interest ; and the defendant having 
failed to refund the balance, the plaintiff filed this suit against 
the defendant and the heirs of his surety, that is to say, against 
Issurchunder Banerjee and Madhubchuiider Banerjee, and the 
brother of the defendant, by name Nobbokisto Banerjee. 

The defendant, Seebchunder Ghuckerbuttee, in his answer, denies 
altogether the debt, and declares that his cousin, by name Oboy- 
churn Ghuckerbuttee, from pique and animosity, instigated the 
plaintiff to institute this suit against him, on the strength of a fabri- 
cated bond. 

The other defendants did not file any answer. 

' The moonsiff decreed the case to the extent of rupees sixty-five, 
annas eight, and eighteen gundahs, which amount includes the 
interest accruing during tlie time the case was pending in his court. 

Tlie two witnesses adduced by the plaintiff to prove the execu- 
tion of the bond in question, were very illiterate, so much so as to 
be unable either to read or write, and the authenticity of the bond has 
not been proved by their evidence ; moreover the bond in question 
bears a vej*y suspicious appearance, for it is evidently written with 
fresh ink on old paper : hence 1 decree this appeal, and reverse the 
decision passed by the moonsiff of Oolooberria, on the 27th day of 
September 1847. 

Costs of both courts to be paid by the respondent. 
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The 23d May 1848. 

Case No. 26 of 1847. 

Appeal from the decision of James Rcily, Esq.^ Principal Sudder 
Ameen of Hoogfdy^ dated the \Sth day of September 1847. 

Mudoosoodun Chuckcrbuttee and Per taubcli under Ohuckerbuttee, 
(Defendants,) Appellants, 
versus 

Annundloll Roy, Purmanund Roy, and Ilorishanund Roy, (Plain- 
tiffs,) Respondents. 

Claim for the possession of three cottahs of lakhiraj, or rent- 
free land, with the houses erected for the purpose of the worship of 
idols, and a temple called Naut mondeer, and dole munchub, 
also for damages by the loss of the ornaments, &c., laid at Com- 
pany’s rupees one thousand, two hundred and thirty-seven, annas 
ten, (Company’s rupees 1,237-10.) 

The plaint sets forth that the plaintiffs possessed three cottahs of 
ancestral lakhiraj, or rent-free land, on w^hich they first erected 
a thatched and subsequently a brick house, a temple, or pagoda, 
called Naut mondeer, and a dole munchub, for the performance 
of the Gunneish Jonnonee Poojah; that having performed the pre- 
thista, or the ceremony of .consecrating the temple, they continued 
for a long time to conduct the worship of the idol ; that the defen- 
dants were their pooroheet, or priests, but the defendants having 
violated the sanctity of their ofHce, the plaintiffs dismissed them ; 
that in the month of Poose 1250 B. S., the defendants having pre- 
vented the worship, and having seized on the articles and appro- 
priated the same to their own use, that is to say, to the use of the 
defendants, the plaintiffs instituted this suit as laid above. 

The defendants, in their answer, state that the land in dispute is 
their own property, that is to say, that the lakhiraj, or rent-free 
land in dispute is the property of' the defendants ; that the buildings 
thereon were erected by contribution of the baro yaree poojah ; 
that the plaintiffs only superintended the work, and that the poojah 
was performed by the baro yaree, that the land on which the dole 
munchub was built is held on a lease taken by the plaintiff^ Pur- 
manund Roy, from the defendants; that owing to the contribution 
money having been deposited with the plaintiffs;# they squabbled 
with the defendants, and the plaintiffs then dismissed the defendants 
from the office of pooroheet ; and that the plaintiffs have instituted 
this suit from pique and animosity, &c. 

The late principal sudder ameen. Baboo Roy Radhagovind 
Shomc, dismissed the case on the 21st day of May 1845. On 
an appeal by the plaintiffs, it was remanded for re-trial by the judge 
to James Reily, Esq., the present principal sudder ameen, on 
the 21st day of November 1846, on the grounds that the ameen 
who had been deputed to make the local iiivcstigation and enquiry 
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had not been duly sworn according to the provisions of Section 17, 
Regulation IV. of 1793. , 

James Reily, Esq., the principal sudder ameen, having supplied 
the omission noticed in the decree of the judge, dated the 21st day 
of November 1846, decreed the case on the grounds set forth in 
his decision. 

The principal sudder ameen, Mr. James Reily, on the 26th 
day of July 1847, summoned the respondent, Permanuiid Roy, 
to attend. It appears that he, the respondent, did not obey the 
orders for a period beyond six weeks, nor has he, the respondent, 
assigned any reason for his not appearing. The copy of a deposi- 
tion filed by the respondents as an exhibit, on the 7th day of Sep- 
tember 1847, was not filed within the period of six weeks, if the 
time be calculated from the 26th day of July 1847. Under 
these circumstances the principal sudder ameen, James Reily, Esq., 
ought to have carried into effect the provisions of Act XXIX. 
of 1841, on account of the default on the part of the respondents; 
hence 1 decree this appeal, and reverse the decision of James Reily, 
Esq., the principal sudder ameen, and direct that the case be 
remanded to the said principal sudder ameen for re-trial, with instruc- 
tions to restore the case to its original number on his file, and then 
to dispose of it in accordance to the provisions of Act XXIX. of 
1841. 

Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. 

The value of the stamp on the petition of appeal to be refunded 
to the appellant. 

The 27th May 1848. 

No. 1 of 1847. 

Appeal from the decision of Alexander Reidy Esq.y the Collector of 
Hooghlyy dated the 20th day of April 1847. 

Joykissen Mookerjee and Rajkissen Muokerjee, (Plaintiffs,) 

Appellants, 

versus 

Bhoyrobchunder Bhuttacharje, Gungadhur Bhuttacharjc, Hur- 
chunder Bhi^tacharje, Rarachunder Bhuttacharje, Sreedhur 
Bhuttacharje, Mohesh Bhuttacharje, Paran Bhuttacharje, Essan 
Bhuttacharje, Nobeen Bhuttachaije, Premchand Bhuttacharje, 
Bhowanee bhuttacharje, Lukhynarayn Mookerjee, Neemye Moo- 
kerjee, Gorachand Mookerjee, and rrannath Ohowdry, (Defen- 
dants,)' Respondents. 

Claim to establish the fact that certain land in dispute is 
maul, or rent-paying, laid at Company’s rupees three thousand, 
six hundred, and eighty-one, annas three, gundahs seventeen, cow- 
ries two, \^Company’s rupees 3,681-3-17-2.) 
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Moonshec Gholam Ali and Shumbhoochunder Mitter, the 
wukeels for the appellants in this case^ filed a razeenamah in this 
case, on the 25th May 1848, stating that their clients had filed a 
suit under No. 564, in the court of the collector, laid at rupees four 
thousand, three hundred and twenty-five, eight annas, and five 
gundahs. Company’s rupees 4,325-8-5, against the respondents to 
establish the fact, that the seventy-five biggahs, and twelve cottahs, 
fifteen chittacks, and fifteen gundahs of land, situated in the vil- 
lages, Bhowaneepore, &c., within lot Rheedoyrampore, was maul, 
or rent-paying land : the collector on the 20th day of April 
1847, decreed the case, declaring the land in dispute to consist 
of two parcels or portions, one portion of which to consist of fifty- 
one biggahs, and eighteen cottahs of lakhiraj, or rent-free land, and 
the remaining portion of the aforesaid seventy-five biggahs to consist 
of maul, or rent-paying land : that the appellants, being dissatisfied 
with the decision of the collector, as far as relates to the fifty-one 
biggahs, and eighteen cottahs of lakhiraj rent-free land, preferred 
this appeal ; but now finding on enquiry that the fifty-one biggahs 
and eighteen cottahs of land are lakhiraj, ox rent-free, and are 
the property of the defendants, they, the appellants, have withdrawn 
their claim to the said land, and filed a razeenamah, and as the 
case has been amicably settled amongst themselves, they pray that 
each party pay his own costs, and that the value of the stamp upon 
the petition of appeal may be refunded to the appellants. 

The respondents, Bhoyrobchunder Bhuttacharje, Gungadhur Bhut- 
tacharje, Hurchunder Bhuttachaije, Rarnchunder Bhuttacharje, 
and Sreedhur Bhuttacharje, filed a safeeiiamah to the same pur- 
port, as the razeenamah. Under these circumstances 1 dismiss the 
appeal in accordance to the said razeenamah and safeenamali above 
noticed in this decree. 

Costs to be paid by each party respectively, and value of the 
stamp on the petition of appeal, together with the amount deposited 
for costs of appeal, are to be refunded to the appellants. 

The 27th Mat 1848. 

Case No. 2 of 1847. 

Appeal from the decision of Alexander Reid^ Esq^.^ Collector of 
Hooghly, dated the 20th day of April 1847. 

Gungadhur Bhuttacharje, Bhoyrobchunder Bhuttacharje, Ram- 
chunder Bhuttacharje, Sreedhur Bhuttacharje, Hurchunder Bhut- 
tachaije, and Gorachand Mookerjeea, (Defendants,) Appellants, 

versus 

Joykissen Mookeqeea and Rajkissen Mookerjeea, (Plaintiffs,) and 
Prannath Chowdry, (Defendant,) Respondents. 

Claim to establish the fact, that certain disputed land is lakhiraj, 
or rent-free land*, laid at Company’s rupees seven hundred and 
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eighty-three, annas three, gundahs twelve, (Company’s rupees 
783-3-12.) 

Seebnauth Roy, the vakeel of the appellants, filed a razeena- 
mah in this case, on the 25th day of May 1848, stating that 
the respondents filed a suit No. 564, in the court of the collector, for 
the sum of rupees four thousand, three hundred, and twenty-five, 
annas eight, gundahs five, against his client, to establish the fact 
that seventy-five beegahs, twelve cottahs, fifteen chiltacks, and 
fifteen gundahs of land, situated in the villages Bhowaneepore, &c., 
within lot Rheedoyrampore, was maul, or rent-paying land ; the 
collector on the 20th day of April 1847 decreed the case, 
declaring the land in dispute to consist of two portions, that is to 
say, that one portion consisted of fifty-one beegahs and eighteen 
cottahs of lakhiraj, rent-free land, and the other portion to consist 
of twenty-four beegahs and nineteen cottahs of maul or rent- 
paying land ; that his client, being dissatisfied with the decision of 
the collector, as far as relates to the twenty-four beegahs and nine- 
teen cottahs being rent-paying land, preferred tliis appeal : however, 
he, the client, is no\y imperfectly satisfied on a strict enquiry that 
the said portion of land is maul, or rent-paying land ; they, the 
appellants, therefore withdraw their claim to the land in question, 
and file a razeenamah, and since the case has been amicably settled 
amongst themselves, they pray that each party pay his own costs, 
and that the value of the stamp upon the petition of appeal be 
refunded to the appellants. 

The respondents, Joykissen Mookerjeea and Rajkissen Mookerjeea, 
filed a safeenamah to the same purport as the razeenamah. 
Under these circumstances I dismiss this appeal, in accordance to 
the said razeenamah and safeenamah, noticed in this decree. 

Costs to be paid by each party respectively, and the value of the 
stamp on the petition of appeal, and the amount deposited for the 
costs of the appeal, to be refunded to the appellants. 

The 27th May 1848. 

Case No. 4 of 1847. 

Appeal from the decision of Alexander Reid^JSsq.y Collector of Hooghly^ 
dated ZOth day of May 1847. 

Meer Daud Ali, (Plaintiff,) Appellant, 
vef^us 

Radhabinode Haidar, Fukeerdoss Haidar, Ramkishore Haidar, 

Shammohun Haidar, Byekuntonauth Haidar, Sreenauth Haidar, 

Rajoo Berah, and Fukeer Ghorooee, (Defendants,) Respondents. 

Claim to establish the fact, that certain land in dispute is maul, 
or rent-paying, laid at rupees five hundred, and forty five, annas 
five, gundahs six, (^Co.’s rupees 545-5-6.) 
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The papers in this case shew that within the zumeendaree belong- 
ing to the appellant, called turf Jankra, there is a village named 
Jalloor, attached to which is a puttee called Chalda Tolah, of which 
five bcegahs and one cottah is alluvial rent-paying land, gained by 
the dereliction of the river Seelabuttee, which land, so derelicted by 
the river, the respondents hold in their possession as rent-free land, 
in consequence of which the plaintiff instituted this suit 

The defendants, with the exception of Rajoo Berah and Fukeer • 
Ghurooee, in their answer, state that they hold thirty-three bcegahs 
and eighteen cottahs of lakhiraj, or rent-free land, which land is 
surrounded by a deep ditch, and within which boundary the land 
in dispute *is situated. 

The former collector, on the 3rd day of April 1844, decreed this 
case, and on appeal, by the defendants, the case was remanded for 
re-trial on the 24th day of November 1846, to the collector with 
directions to cause a local investigation to be instituted, and then 
to re-hear the case. 

In accordance to the above order, Mr. Collector Reid, having 
caused a local investigation to be made, dismissed the case, and the 
appellants, being dissatisfied with the decision of the collector, pre- 
ferred this appeal. 

It appears that the ameen deputed by the collector to make the 
local enquiries, was not legally sworn in accordance to Section 17, 
Regulation IV. of 1793, and the hullufnamah, or affirmation, 
which he, the ameen, made, was not drawn up according to the 
regular or customary form ; hence I consider the decision of the 
collector incomplete. I therefore decree this appeal, and reverse the 
decision passed by the collector, on the 30th day of May 1847, 
and direct that the case be remanded to the collector for re-trial, with 
directions to restore the case to its original number on his file, and, 
having caused the ameen to be legally sworn, and having supplied 
the omission noticed in this decree, to re-hear the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp on the petition of appeal to be refunded 
to tho appellant, together with the amount deposited for costs of 
appeal by the said appellant. 
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The 27th May 1848. 

Case No. 6 of 1847. 

Appeal from the decision of Alexander Reid^ Esq.^ Collector of 
Hooghly^ dated the 31sif day of May^ 1847. 

Ramchand Mookerjee, (Defendant,) Appellant, 
versus 

Joykissen Mookerjee and Rajkissen Mookerjee, guardians of Bee- 

joykissen Mookerjee, a minor, zumeendar of an eight annas share 

and putneedar of the remaining eight annas shafe of lot 

Paurarafa, (Plaintiffs,) Respondents. 

Claim to obtain a reversal of the decision of the collector, in 
regard to certain costs, laid at Company's rupees one hundred and 
twenty-seven, annas eleven, (Company’s rupees 127-11 annas.) 

The plaint sets forth that the defendant built a house on a parcel 
of ground, consisting of one biggah and six cottahs of maul, or 
rent-paying land, belonging to the plaintiffs, in Paurarah, the annual 
rent of which is rupees seven, one anna, and ten gundahs : the 
defendant having declined to pay the said rent on the plea that the 
land in dispute was lakhiraj, or rent-free, the plaintiffs instituted 
this suit. 

The defendant, in his answer, states that he does not possess any 
land either maul, rent-paying, or lakhiraj (rent-free,) within the talook 
Paurarah, the property of the plaintiffs, but that he, the defendant, 
does hold one biggah and thirteen cottahs of maul, or rent-paying 
land, in the village, named Jote Goverdhun, within the lot 
Shoobhurn Arab, the talook of or belonging to Nyteanund Koond 
Ghowdree, &c., the annual rent of which is rupees three, annas 
fifteen, that the plaintiffs with a view to include the said one biggah 
and thirteen cottahs, within their talook Paurarah, have falsely 
stated the land to be one biggah, six cottahs, and have instituted 
this suit from enmity. 

The claim preferred by Nyteanund Koond supports the answei?^ 
given by Ramchand Mookeijee. 

Mr. Collector . Reid struck the case off the file, on the ground 
that both parties^claim the land as maul, or rent paying, but dispute 
the locality of it, and that the case can only be decide in a civil 
court, and not by the collectors, moreover the defendant not having 
filed any documents, ordered all the costs to be paid by him, the 
defendant. 

The appellant, being dissatisfied with the latter part of the collec- 
tor’s order, preferred tnis appeal. 
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The grounds on which the collector struck this case off his file, 
appear fi'oin the papers in the nuthee to be perfectly sound ; but 
the order, directing the appellant to pay all the costs, seems to me 
to be incorrect, because 1 cannot find any good reason in the deci- 
sion of the collector on which to saddle the appellant with all costs, 
on the contrary, it is clearly evident that the plaintiffs instituted this 
suit under the provisions of Section 30, Regulation 11. of 1819, 
needlessly and vexatiously : hence 1 consider the collector’s de- 
cision requires amendment, and therefore decree the appeal, and 
amend the decision of the collector as follows — that the portion of 
the order passed by the collector, directing the case to be struck off 
his file, be confirmed ; and that part ordering all costs to be paid by 
the defendant to be reversed, and the costs aforesaid, as well as the 
costs of this court, are to be paid by the respondents. 




ZILLAH JESSORE 


Present: H. F. JAMES, Esq., Judge. 


The 3d May 1848. 

Case No. 26 of 1847. 

Regular Appeal from the decision^qf the Second Principal Sndder 
AmeeUy Baboo Loknath Boscy dated 2Zd February 1847. 

Bhyrubchunder Bose, (Plaintiff,) Appellant, 
versus 

Mahomed Husein Chowdree, (Defendant,) Respondent. 

Claim, 332 rupees, the amount of a bond debt. 

The plaint sets forth that thekdefendant, in the month of Bhadoon 
1252, borrowed from the plaintiff 300 rupees, and gave a bond for 
the same, and promised to pay off the amount of the bond, with 
interest, in the montli of Magli in the same year. This was not done, 
and the suit was instituted on August 13th 1846, (corresponding 
with 30th Srabun 1253.) The bond is filed and bears the signature 
of Mahomed Husein Chowdree. The defendant, in his answer, denies 
the transaction of the borrowing of the money, and the signature on 
the bond, which he declares is forged. He says he knows not the 
plaintiff, and to the best of his knowledge never saw him ; and the 
cause of the institution of the case, he states, is owing to some rela- 
tions of his, Fuzul Ahmed Chowdree and Irfan uddceii Chowdree, 
declining to allow indigo advances to be made from some factories 
belonging to the plaintiff’s relations. Ram Ruttun Hoy and Hurnath 
Roy, to the ryots of certain villages in their zemindaries. Much bad 
feeling was excited by the quarrels of the families, an<J the institution 
of this false case was one of the many expedients resorted to by the 
plaintiff to injufe and annoy the family of the defendant. The defen- 
dant moreover says that, if the plaintiff will come into court and 
swear to the truth of his case, he is ready to pay the demand. 

The second principal sudder ameen places no faith in the validity of 
the bond. He says, in the first place, that the witnesses to it de[iOse to 
the stampt paper, on which it is written, having been purchased by 
the defendant, whereas the name of the purchaser on the back of the 
bond is that of one of Ram Ruttun’s servants, and is the same person 
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who purchased the stampt paper on which tlie plaint is written and 
the power of attorney, and the list of witnesses is on stampt paper 
purchased by the same individual. Moreover, the expences for 
carrying the suit were paid in by Gunga Govind Roy, the agent of 
Ram Ruttun Roy and Hurnatli. The principal suddcr ameen con- 
siders, therefore, that though Bh 3 'rub Chundcr Bose is nominally the 
plaintiff' in the case, yet that he had not the capability of advancing 
such a sum of money, and that Ram Ruttun has borne the expenses 
of the suit. He also says that the date of the purchase of the stampt 
paper on which the bond is written, and that on the stampt paper of 
the bond in another case (No. 27) between the same parties, is the 
same ; that the one bond is dated 27th Bhadoon, for 300 rupees, and 
that the other is dated 29th Bhadoon, two days afterwards, for 295 
rupees ; and that there is no reason stated nor any apparent cause 
for these money transactions. Tlf^ witnesses to the bond state they 
witnessed the paying of the money and the signing of the bond. 
One witness says that he went to the plaintiff’s house to borrow 
some money, and the three witnesses to the other bond in case 
No. 27, give the same reason for their having been present when 
the bond was executed. The principal sudder ameen called on 
the plaintiff in the case to appear in court and swear to the truth 
of it, but this he declined to do. Under these circumstances the 
])rincipal sudder ameen dismissed the case. 

In appeal in my court, the plaintiff (appellant) declares that the 
principal sudder ameen has no proof for what he states as his reasons 
for dismissing the case ; and that it is not known wdio the purchaser 
of the stampt paper by name Zumeerooddeen is or was ; and that 
though he allows that the stampt paper on which the plaint was 
written was purchased by one Zumeerooddeen, a servant of his, 
yet that it does not appear that he was the same Zumeerooddeen 
who purchased the stampt paper for the bond ; and that though the 
agent for Ram Ruttun had paid into court the expences of the suit, 
yet that his claim cannot suffer by this circumstance as the mookh- 
tyars are allowed to carry on the business of many masters. All 
these explanations I consider frivolous and unsatisfactory ; and 1 am 
of opinion that the reasons given by the lovier court for dismissing 
the case are well founded and the judgment correct It may be 
urged that there is an improbability of two large and wealthy 
zemindars like"^ Ram Ruttun Roy and Hurnatli Roy, going to the 
expence of concocting and of carrying on such suits, because the 
interests of their indigo factories were interfered with by relations 
of the respondent ; but my experience in this zillah tells me that 
these two men are most litigious neighbours, and care not to what 
means they resort to injure thosp who oppose them and to crush the 
weak and helpless. To carry their point they hesitate not to have 
recourse to the most illegal and sinful measures. The plaintiff in 
this case when called on by me appeared in my court and swore on 
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oath to tlie truth of his suit, but in this I put no faith, but consider 
that in so doin^ he only added the crime of perjury to that of forgery. 
Bhyrub Chunder is a cousin of Ram Kuttun Roy, and is connected 
M'ith him in many ways. I confirm the decision of the lower court. 


The 3d May 1848. 

Case No. 27 of 1847. 

B^gular Appeal from the decision of the Second Principal Sadder 
Ameerij Baboo Loknath Bose^ dated 23d February 1847. 

Bhyrub Chunder Bose, (Plaintiff^) Appellant, 

versus 

Mahomed Ilusein Chowdree, (Defendant,) Respondent 

Claim, rupees 326-1. The amount of a bond debt with interest. 
This case is intimately connected with case No. 26, and met with 
the same fate in the second principal sudder ameen’s court The 
bond was between the same parties, and was dated two days after 
that which formed the cause of action in case No. 26. The bond, in 
my opinion, is false and forged, and the witnesses suborned. The 
order is the same as in case No. 26. 


The 3d Mait 1848. 

Case No. 37 of 1845. 

Regular Appeal from the decision of the Second Principal Sudder 
Ameen^ Baboo Loknath Bose, dated \3th August 1845. 

Mr. John Driver, Mr. Thomas Brae, and others, (Defendants,) 

Appellants, 

versus 

Mr. Louis Durep de Dombal, (Plaintiff,) Respondent 

Claim, to set aside a decision under Act IV, of 1840, and to 
obtain possession of a talook with mesne profits, laid at 480 rupees. 

“ This case was decided by me, on the 14th of January last, and the 
following is my decision. Mr. Durep de Dombal sets forth in his 
plaint that he purchased certain lands named Dooljoura from one 
Kaseenath, that he was in possession of the said lands, and that the 
defendants forcibly dispossessed him of the said lands, and that a case 
under Act IV. of 1840 ensued, by which they were held in posses- 
sion by the magistrate. In the principal sudder ameen^s court the 
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plaintiff establishes the purchase of the property, his consequent 
ri^^ht thereto, and the injustice he suffered by the summary decision 
of the magistrate. This decision was therefore upset by the princi- 
pal sudder ameen, and possession and wasilat decreed in favor of the 
plaintiff*. The investigation of the lower court is regular throughout, 
and the order correct. I therefore confirm it.” In this order I 
omitted to award the costs of the respondent in my court to be paid 
by the appellant, and I obtained the permission of the Sudder 
Dewanny Adawlut for a review of judgment, which was granted to 
me in their letter under date 6th April 1848. 

The omission is therefore hereby rectified, and the appellant order- 
ed to pay the costs of the respondent in my court. 


The 9th May 1848. 

Case No. 29 of 1847. 

Regular Appeal from the decmon of the Second Principal Sudder 
AmeeUy Baboo Loknath Boacy dated IIM March 1847. 

Debnarain Ghose and another, (Plaintiffs,) Appellants, 

versus 

Janokee Chowdrain, widow of Kumlakant Roy, deceased, and 
fifty-three others, (Defendants,) Respondents. 

Claim, possession of certain lands, with mesne profits and inter- 
est thereon, laid at rupees 1,577, 10 annas, 6 gundahs, 1 cowrie, 
2 krants. 

The plaint sets forth that the plaintiffs purchased from one 
Kascenath Ghose the half share of a jumma, which in the books of 
the talookdar amounted to rupees 201. The jumma consisted of 
four kismuts in the talook of Hunlaburakalee. The purchase was 
made in 1233*; and in the year 1236, in the month of Aghun, the 
plaintiffs were dispossessed of a certain quantity of land in the 
village of Seroolee, amounting to 9 pakee, 18 k. 2. 

In the year 1237 Kaseenath sold his half of the jumma to the 
plaintiffs also, ^id gave them the power to institute a case for the 
recovery of the land of which they had been dispossessed, and of 
the wasilat of the same, and therefore this case is instituted. 

The principal defendant in the case, one Reeyut Allee, denies the 
power of the plaintiff to sue in behalf of Kaseenath, and says that 
tho document he produces to that effect is forged, and that the land 
to which the plaintiffs lay claim is the property of another party, 
and that the law of limitations ought to preclude the claim of the 
plaintiffs. 
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The principal suddcr amecn says that the points of the case to 
be looked into, are, whether the plaintiffs were dispossessed in 1232 
or 1234, and if in 1232, whether the law of limitations applies or 
not, and whether the plaintiffs had the power to sue for the share 
or part of Kaseenath, and whether the land ever belonged to Kasee- 
nath. The witnesses for the prosecution deposed that the dispos- 
session commenced in .1 234 ; but their evidence the principal sudder 
ameen considers unworthy of credit^ for their memories are unsup- 
ported by documents, or memoranda, or any account, and the plain- 
tiffs stated that in the year 1232 Kaseenath was ousted from a 
part of his land by Reeyut Allee’s father, and that Sreenath, on the 
part of Kaseenath, complained to the police, and that in consequence 
of the interference of the police this illegal conduct was stopped ; 
but no copy of these proceedings, or of any order in the case, is pro- 
duced ; and the principal sudder ameen thinks that these two cases 
are mixed up together, though the quantity of land does not cor- 
respond, and as a case was formerly instituted in the moousiff’s court 
of Lohagora in 1245, for the recovery of possession of this land, 
by the plaintiffs, in which dispossession was stated to have occurred 
in 1234, and the doubt 'and confusion as to the date of dispossession 
are greatly increased, and therefore, as the date of dispossession, the 
cause of action, is not proved to have occurred within 12 years, the 
case must be dismissed. The facts of the case, as detailed by the 
principal sudder ameen, as to the dates, are quite correct ; and I con- 
sider the law of limitations to preclude the hearing of the case, and 
therefore dismiss the appeal with costs. 


The 11th May 1848. 

Case No 70 1846. 

Regular Appeal from the decision of the Second Principal Sudder 
Ameen, Bahoo Lohnath Bose, dated \ Wi November 1846. 

Bunmalee Bhuttacharj, son of Bissonath Bhuttacharj, deceased, 
(Defendant,) Appellant, 

vei'sus 

Nusseemah Beebee, wife of Moulvee Gholam Shureef, and five others, 
(Plaintiffs,) Respondents. 

Claim, possession of a jaumma, with mesne profits, laid at 1,441 
rupees. 

The plaint sets forth that Gholam Shureef in 1225 obtained, from 
the naib of the zemindars of pergminah Bhagmarah. an umulnamah, 
or deed empowering the taking possession of certain lands in the 
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two tnouzahs called Sliikarporc and Pikeparah, and holding them 
for ten years ; and that he accordingly got possession of the same, 
and subsequently in the year 1235 he obtained a (haim pottah/) 
perpetual lease of the same land from the naib then in power, and 
that in 1242 he was dispossessed of the same by the defendants. 

The defendant, Bumnalee, comes forward, declaring himself to be 
the farmer of the lands in question^ holding them direct from the 
zemindars, and says that the case is untenable from the informal 
and illegal manner in which it is drawn up, and undeserving the 
attention of the court, and that as Mr. Elliot Macnaghten, late 
receiver of the Supreme Court, is included among the defendants, 
and as that gentleman has proceeded to England, and could not 
have a notice served upon him, the case ought to have been non- 
suited. And he acknowledges the possession of the lands by the 
plaintiffs from the date of the umulnamah up to the present time 
through the instrumentality of that document, and he denies that 
they have ever been dispossessed, but says that they are his ryots, 
and became so on his taking the lease of the lands from the zemin- 
dars, and that they hold no perpetual lease for the lands from the 
naib of the zemindars, and that these ryots of his, hearing that 
he was going to prosecute them for arrears of rent, came forth as 
plaintiffs in this suit and com|)lained of dispossession. 

The principal sudder ameen declares that dispossession is proved 
in 1242, and he decrees possession and wasilat to the plaintiffs, on 
the grounds that the possession for the period of the umulnamah, 
and subsequent thereto, by the documents of the plaintiffs and the 
admission of Bunmalee defendant, is clearly established, and though 
by the Regulation it is not in the power of the zemindar’s naibs to 
give perpetual leases, yet that it would be unjust to turn out those 
who by such titles had held possession of lands for seven or eight 
years by the tacit admission of the zemindars, and quotes Regulation 
VIII. 1793, and Regulation IV. of 1794, in support of this opinion. 

Against this decision the defendant, Bunmalee, appeals, and still 
asserts that the respondents are in possession, and that this is prov- 
ed by the witnesses and denies the dispossession. On looking over 
the papers 1 see many reasons to differ in opinion with the lower 
court. In the first place I do not consider that dispossession is 
satisfactorily proyed. That witnesses are not uninterested witnesses, 
and they appear*too anxious to prove the ousting of the respondents 
from the land in 1242, whereas the fact of the respondents being 
still in possession is proved by three or four men whose evi- 
dence I have no reason to doubt; and a copy of petition, given 
into the civil court, 26th May 1847, corresponding with 25th 
Bysack 1244, by certain ryots of the land in question, inti- 
mating that they are the ryots at that time of Nusseemah 
Beebee, (respondent,) and that they are unable any longer ta 
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pay tlieir rent, and arc compelled to ^ive in an isteefa of* their 
jumma, proves their possession in that year. And though I do not 
consider that by Regulation VIIL 1793, the pottah of the naib of a 
zemindar is valid, yet the umulnamah granting the ten years’ lease 
and the pottah subsequent to that prove that the respondents held, 
and may still hold, as far as it is proved to the contrary, possession 
of the land ; and as the zemindar does not come forward to test, or to 
request an examination into the validity of the latter deed, it is 
unnecessary to take up the point The order of the principal sudder 
aineen is therefore reversed. Bunmalee (the appellant) will be 
reimbursed for the costs of both courts. 

The 12th May 1848. 

Case No. 57 of 1846. 

Retjular Appeal from the decision of the First Principal Sudder Ameen, 
Moulvee Luff Hussein^ dated 24dh July 1845. 

Nobin Chunder Moonshee and Gungagovind Moonshee, (Plaintifls,) 

Appellants, 

versus 

Rammoney Dassca and Uhoolea Dasscah, wives of Kissendlmn 
Moonshee, (Defendants,) Respondents. 

(^LAiM, Company’s rupees 2,253. 

This suit was brought by the plaintiffs in the principal sudder 
ameen’s court against the defendants, to recover the sum of 2,253 
rupees, being principal and interest of their five annas and ten gun- 
dabs share of the sum of Sicca rupees 3,073-1-6-2, the amount of 
wasilat decreed to the defendants’ father-in-law, Indernarain Moon- 
shcc, to which they lay claim. The decree was against one Gooroo- 
pershad Nundy, and was decided in the civil court of this zillah. 

The defendants admit the right of the plaintiffs to the 5 annas 10 
gundahs share of the wasilat ; but they say that the same has been 
paid by their husband, Kissendhun Moonshee, the following 
manner, viz., the sum of 1,027 rupees to one Suleemoollah Chowdree, 
to satisfy his decree against the plaintiffs’ grandfather, Neelkant 
Biswas, and that the remainder was paid to 13huggobutty Dassiah, 
the mother of the plaintiff*, Gungagovind Moonshee. 

The plaintiffs, in their rejoinder, declare the explanation and 
answer of the defendants to be false, and say that the claim of Suleem- 
oollah was liquidated by Bhuggobutty, the mother of one of the 
plaintiffs, by disposing of her share in an estate, turuf Chaprah, to 
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the defendants' husband, Kissendfaun Moonshce, and that they hold 
documents to prove this. 

The principal sudder ameen decreed for the plaintiff only 65 
rupees, on the strength of a receipt granted by Suleemoollah's 
niookhtar, to the collector for 1,027 rupees, and which he considered 
should be looked upon as a set-off of the plaintiff’s claim, as the 
liquidation of Suleemoollah’s claim against Neclkant Biswas. 

Against this decision the appellants (plaintiffs) sought redress in 
my court. The chief point for consideration in the case is, in my 
opinion, the nature of the receipt of Suleemoollah Chowdree’s 
moukhtar. It must be discovered for what money this receipt was 
given, and where it came from. That it was in liquidation of 
Suleemoollah’s claim on Neel kant, there can be no doubt ; but the point 
at issue is whether it was paid as pnrt of the wasilat to the appel- 
lants as their share, or whether it was the proceeds, or in payment 
of the share of turuf Ohaprali, disposed of to the respondents. A 
copy of a bill of sale for the 5 annas, 10 gundahs of turuf Chaprah, 
between the parties Bhuggobutty Dassiah and Kissendhun Moonshee, 
is filed ; and in this it is expressly stated that this transfer of pro- 
took place for the purpose of paying off the debt of Suleemoollah. 
deed is dated 13th Bhadoon 1241. And there is a petition 
dated 14th of the same month, presented by Kissendhun’s mookhtar, 
to the deputy collector of Pubna, to have his name inserted in the 
register of mutations as the purchaser of Bhuggobutty’s share of 
turuf Chaprah ; and a copy of the collector’s advertisement in con- 
formity with the request in this petition is filed with the case, dated 
29th August 1834. From this it is evident that the transfer of the 
share of Bhuggobutty was made to Kishendhun. The purchase 
money in all these documents is stated to be 901 rupees, and in the 
petition to the deputy collector of Pubna, on the part of Bhuggobutty, 
it is distinctly stated the claim of Suleemoollah is to be liquidated 
by the sum above mentioned, and the two sums of 473 rupees and 
126 ru|)ees, the former paid in by herself, and the latter by Kissen- 
dliun Moonshee, which he acknowledges to owe her. And the 
receipts of Suleemoollah’s mookhtar are the one for the sum of 1,027 
rupees, viz., the 901 rupees, the purchase money, and the debt of 
Kissendhun 126, and the other for the 473 rupees paid in by 
Bhuggobutty. Moreover, the respondents can produce no receipt 
for their share of the wasilat claimed by plaintiffs. Under these 
circumstances 1 cannot agree in the decision of the principal sudder 
ameen, nor can 1 understand how in his order he has scored off so 
large a share of the claim of the appellants. His order is upset, 
and the whole amount decreed to the appellants, with costs of both 
courts. 

In this case 1 had the assistance of two jurors, in whose opinion 
I agreed. 
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The 31st May 1848. 

Case No. 71 of 1846. 

Regular appeal from the decision of Moulvee Mooftee Lutf 
Hussein^ First Principal Sudder Ameen^ dated 2%th November 
1846. 


Mr. 0. Devermne, (Defendant,) Appellant, 
versus 

Sumboo Chunder Roy, (Plaintiff,) Respondent 

Claim, to set aside a decision under Act IV of 1840, and to 
get possession of certain lands, with mesne profits, laid at 734 
rupees. 

The plaintiff says that in the village of Chuttooreah, near tho 
Bheel Kumariali, he obtained pottahs for different quantities of land, 
and that he was dispossessed of about 40 beegans of this land by 
the defendant, that he complained to the magistrate’s court, which 
put him in possession of the land, but that this order of the magis- 
trate was appealed to the sessions judge, who reversed it, and that 
the defendant, in taking possession of the land decreed to him by 
tlie judge, also forcibly possessed himself of 60 beegahs, 20 in excess 
of the amount decreed ; and to upset the award of the sessions 
judge under Act IV of 1840, and to recover possession of the land 
with wasilat, the plaintiff brings this suit. 

The principal sudder ameen, in his decision, says that both par- 
ties claim possession of the land in dispute by holding leases from 
the proprietors of the land, but that neither of them produce any 
proofs of the proprietorship being vested in these individuals, and 
therefore that it is only necessary to enquire which party was first 
in possession. And then he goes on to say that as it is established 
in a satisfactory manner by witnesses, that the plaintiff has been in 
possession for some eight or nine years ; and that he was ousted in 
1251 B., by the defendant, in consequence of the order of th§ judge 
under Act IV. of 1840 ; and that though the defendant’s witnesses en- 
deavour to establish the right of their master to the disputed property 
for a great length of time, and certain pottahs are produced to show 
the possession of the land, yet that the dates of all these pottahs are 
subsequent to those of the plaintiff, and that the evidence fails in 
making good the defendant’s claim, and therefore he decrees pos- 
session to the plaintiff, and wasilat from the date of dispossession. 

On the case coming before me in appeal, my attention was par- 
ticularly directed to the dates of the different pottahs, and to my 
astonishment I find that the facts taken by the principal sudder 
ameen as the grounds of his decision are incorrectly stated by him. 
The pottahs of the respondent are not all of a prior date to those of 
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tlie appellant. The dates of the pottahs by which the appellant has 
held possession arc 1222 and 1223, whereas the earliest date of the 
respondent’s pottahs is 1243, and the greater part of them is dated 
after 1247 ; moreover it is not proved by the papers of the case 
that those who gave the pottahs to the respondent, had the power 
to do so. The appellant proves his long possession of the lands by 
witnesses, and by the measurement papers which were made out 
by his factory people at the time of the sowing of the indigo. I 
therefore reverse the order of the court, and dismiss the plaintiff ’s 
ciaiin, and the costs of both courts to be paid by respondent. 

The 31st May 1848. 

Case No. 72 1846. 

Regular Appeal from the decision of Moulvee Lutf Hussein, First 
Principal Sudder Amcen, dated 2^th November 1846. 

Mr. C. Deverinne, (Plaintiff,) Appellant, 
versus 

Sumboo Chunder Roy and 19 others, (Defendants,) Respondents, 

Claim, value of indigo plant taken away from the lands of plain- 
tiff, laid at rupees 776-4. 

The plant sets forth that the plaintiff, in the year 1250 B., sowed 
some indigo on 4 beegahs of land, and that the defendants by 
getting up a false case in the magistrate’s court, under Act IV. of 
] 840, got possession of the land by an order of the magistrate, and cut 
and carried off and turned to their own advantage the produce of 
the land. The order of the magistrate was upset on appeal to the 
sessions judge, and the plaintiff got possession of the land, but now 
prosecutes for the value of the indigo plant. The value of the plant 
is 750 rupees, deducting all the expences, and the interest is esti- 
mated ^om the time of the probable sale of the indigo, the month 
of Aghun, up to the date of complaint, at rupees 26-4. 

The defendant, Sumboo Chunder Roy, replies that to upset the 
Act IV. of 1840 case, he had instituted a different case; and that 
the land on whi6h the indigo was grown, was his own land, which 
he held by pottahs, and that the indigo had been sown by him. 

The principal sudder ameen dismissed this suit for the same reason 
that he decreed case No. 71 above, in favor of Sumboo Chunder 
Roy, and rested his decision on the pottahs produced by the different 
parties. 

In case No. 71, I have pointed out the mistake regarding the 
late of the pottahs, and by these documents the appellant’s possession, 
and the witnesses prove the sowing of the ground by the people of 
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Mr. Deverinne, and the attempt of Sumboo Chunder’s men forcibly 
to get possession of the land, and tlie land being made over with the 
plant on the ground eventually to Sumboo Chunder by the magis- 
trate's order, 

I therefore reverse the order of the lower court, and decree the 
case in favor of the appellant, with the costs of both courts. 




ZILLAH MIDNAPORE. 


Present: H. RAIKES, Esq., Judge. 

The 1st May 1848. 

Case No. 43 of 1848. 

Appeal from a decision of Mr, C. Mackay^ Principal Sadder Amcen, 
passed on the \Qth February 1848. 

Gungaraiii Dey and others, (Defendants,) Appellants, 
versus 

Urjoon Baryk, (Plaintiff,) Respondent. 

This case was decided on a former occasion, and petitions of appeal 
preferred by both parties dissatisfied with the judgment of the lower 
court. It was then remanded for a proper enquiry into the real 
points at issue, which did not appear to the court to have been clearly 
defined in the proceedings of the sudder ameen. In this manner it was 
brouglit on the file of the principal siidder arneen on the abolition of 
the office of sudder ameen in this district. 

The principal sudder ameen states in his decision, that the plaintiff’ 
instituted this suit to recover from the defendants tl)e “ sum of rupees 
382, 8 annas, being his estimated value of crops and personal pro- 
perty, forcibly taken from him, and sold by the defendants, and of 
loss sustained by him in consequence of their dispossessing him of his 
jote in their talook.” The principal sudder ameen decrees to the 
plaintiff 107 rupees as compensation for the loss sustained by 
him from the illegal acts of the defendants, “with possession of his 
jote in their talook, and wassilat from the date of dispossession to 
that of possession, with interest thereon from the date that shall have 
been ascertained in execution of this decree.” 

As the decree appeared to award more than the plaintiff asked for, 
that is to say, possession of his jote, I turned at once to the proceed- 
ings of the lower court before referring to the matlcr urged in appeal 
by the appellants, which was a mere repetition of the replies, and am 
now of opinion that the case, as it stands, should not have been 
entertained by the principal sudder ameen. 

It appears that the plaintiff presented a petition, stating his cause 
of action, as required by Act IX. of 1839, and praying to be allowed 
to institute it in forma pauperis. 

In that petition he lays his claim against Gungaram Dey, Gha- 
seeram Dey, and others, talookdars, Bhurut Sheet and Bechoo 
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Dindah, siirburakars, for rupees 382-8, for loss of crops and personal 
property forcibly taken and sold by them. The judge, having satis- 
fied himself there were reasonable grounds of action against these 
persons, permitted the plaintiff to institute his suit as a pauper ; and, 
on the 10th of July 1844, the plaintiff filed his plaint, but arWzY/rm 
to the matter abovemen tioned he sued to recover the value of four 
clumps if bambooSf the profits deriva de from the land from which he 
had been ousted^ and added thereto the value of the land itself for 
possession of which he also recorded his claim ; thus increasing the 
value of his suit from rupees 382-6 to rupees 603-8 ; he also filed a 
supplementary plaint on 30th July 1844, including the names of 
other parties amongst the defendants, to whom he stated the land 
had since been leased. As the plaintiff preferred no claim for the 
bamboos, or for possession of the land, or for its profits, when stating 
his cause of action, and consequently no preliminary enquiries could 
be made thereon, under Act IX. of 1839; I consider the plaintifl' 
acted irregularly in including them in his plaint, and that the prin- 
cipal sudder ameen must have entirely overlooked this, and should 
not have decreed to him possession of the land and wassilat during 
tlie time he was dispossessed. Had I any doubt on this subject 
I might refer to a decision of the Sudder Court on the petition of 
llurchand Lahooree, printed in the Bengalee Gazette of the 3d of 
November 1846, page 578. In that matter “ the Court held tliat, 
as on the original petition of a pauper plaintiff', it was necessary 
under Act IX. of 1839, as explained by Circular Order No. 27, 
dated 11 til August 1843, that the judge should decide as to the 
existence of sufficient grounds for the institution of a suit, so he 
was tlie proper officer to determine whether there was probable cause 
for instituting the suit against the new defendant and for the new 
property.” 

I am of opinion that, under these circumstances an order of non- 
suit must be passed against the plaintiff'. I therefore decree the 
appeal, and nonsuit the plaintiff! The stamp fees of the appeal 
must be returned to the appellants. 

The 2d May 1848. 

Case No. 153 of 1847. 

Appeal from, a ficcision of Gunyanaraiu Moolterjeu^ Moonsiff of 
Mohunpore, passed on the [)th of June 1847. 

Ram Dey, (Plaintiff,) Appellant, 
versus 

Rungachurn Dutt, agent of Bhurutchurn Sutputtcc, (Defendant,) 

Respondent. 

This suit was instituted to set aside a summary decision of the 
deputy collector, dated the 20th of January 1846, awarding to the 
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defendant, the sum of 8 rupees, 6 anuas, 3 pie, 2 gundahs, on 
account of rent for the year 1252 Uinlec, on 6 beegahs, 9 cottahs of 
land. 

It appears that the defendant having attached the property of 
tlie plaintiff for a balance of rent for the year 1252 Unilee, the 
plaintiff gave security and brought the matter before the revenue 
court in a summary suit. His statement was, that he held 15 
beegahs, 9 cottahs of land in the village of Turronee, mortgaged by 
the defendant’s employer, Bhurutchurn Sutputtee, to Permanund 
Surungee, who had procured a decree for possession of the village, 
which was given up to him in Agrahun 1251 Umlce ; that he 
thereupon agreed to pay his rent to Surungee as the new landlord, 
and had done so for the years 1251 and 1252, receiving from him 
receipts and releases for the same ; notwithstanding this, Sutput- 
tee’s agent had demanded rent for 1252, for 6 beegahs, 9 cottahs, 
calling his master’s rent-free dewutter land. 

Permanund Surungee filed a petition, corroborating plaintiff’s 
statement, and acknowledging that he had received from him tlie 
whole of the rent for the years 1251 and 1252 Umlee. 

The defendant, in his reply, admitted that the village had become 
the property of Permanund Surungee, as stated by the plaintiff, 
but that his master, the former proprietor, still holds certain rent- 
free dewutter lands therein, which were confirmed to him by the 
resumption authorities, and this the plaintiff has held 0 beegahs, 
9 cottahs, since 1246 Umlee, for which he holds his kubooleut ; 
that the plaintiff, in collusion with the new proprietor, witliheld 
the rent and resisted the deirand, in order to deprive him of the 
rent-free lands ; he therefore proceeded to distrain his property to 
levy the amount. 

The deputy collector decreed the ryot to pay the amount. 

When the case was brought before the moonsiff, he confirmed 
the decision of the deputy collector, stating a very long opinion on 
the subject, and deciding that the land was the jcnt-free property 
of Bhurutchurn Sutputtee, and tliat the plaintiff had entered into 
distinct engagements with them for it, in the kubooleut drawn up 
in 1246 Umlce. 

The appellant repeats the matter of his former pleadings in this 
appeal, and states that he has held his 15 beegahs, 9 cottahs, as 
one jote, having never understood that it comprised both rent-free 
and null lands; that he never gave a kubooleut for rent-free 
lands, in 1246, to Bhurutchurn Sutputtee, as alleged by the defen- 
dant, the kubooleut produced being a forgery; that he never 
received any pottah at all, as the delivery of such engagements was 
not customary in the village; but that his receipts and releases 
from 1248 to 1250, show that he has always paid his rents with- 
out any distinction being recorded that any part of it was for the 
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rent-free land of the talook. Of any such distinction he was alto- 
gether ignorant, and had therefore not hesitated to pay his jumma 
to the new talookdar since he came into possession. 

Judgment. 

The papers in this case clearly shew that 35 beegahs, 9 cottahs 
of rent-free dewutter land was confirmed to Bhurutch under Sut- 
puttee, as part of a valid grant. The question then incidentally 
presents itself, whether the land for which rent was demanded from 
the plaintiff be a portion of the mal or of the lakhiraj land comprised 
in the village* As the former is now the property of Permanund 
Surungee, this question very nearly affects his rights, he has there- 
fore come forward to back up the plaintiff*'s case, and it may be 
surmised that the real motives of these parties is the possession of 
the rent-free lands. But the question between the plaintiff and the 
defendant is merely this : was the latter justified in taking rent for 
1252, for 6 beegahs, 9 cottahs of land held by plaintiff? In deter- 
mining this point the courts are not required to give any opinion 
regarding the proprietary rights of the parties concerned. 

The defendant has put in a kubooleut of the plaintiff, dated in 
1246 Umlee, to prove that the plaintiff at that date entered into a 
distinct engagement for the lands in question. In this document the 
land is described as rent-free dewutter; the different dags comprising 
it are recorded, and the names of their former occupants mentioned. 
But I place no reliance on this as the |pt of the plaintiff. It is vir- 
tually contradicted by the fact that no kubooleut is forthcoming for 
the rest of the land held by the plaintiff, which the defendant does 
not deny he did hold with the land in question ; and I therefore 
deem it quite irreconcilable that the proprietor should have taken 
engagements from his ryots for one description of land in his talook, 
and not done so for the rest, nor is it probable that the plaintiff, 
while only holding 15 beegahs, 9 cottahs of lands altogether, would 
acknowledge engagements for that quantity with the talookdar, 
if he had also given a kubooleut to the late proprietor for 6 beegahs 
9 cottahs of the same land as rent-free dewutter, the rent of which 
he must know would still be claimable by that person. I am 
therefore inclined to believe that no engagements of this nature were 
taken from the ryots ; but that they held their lands, as stated by 
plaintiff, and paid their rents according to the malguzaree papers 
3 ^early prepared for that purpose. But though I set aside the kuboo- 
leut for these reasons, I do not think this affects the defendant’s 
claim for rent. That claim depends, in my opinion, entirely on the 
fact of Bhurutchurn Sutputtee being at the time in possession of the 
proprietary rights quoad the land in question. 

With reference to this point it may be observed that, although 
Permanund Surungee, the mortgagee proprietor, denies the exist- 
ence of any rent-free lands in the village, yet the defendant proves 



ZILLAH MIDNAPORR. 


39 


the contrary by filing a resumption decree in which it is recordeci 
that 35 beegahs, 9 cottahs of rent-free dewutter land situated in this 
village are confirmed as such to Bhurutchurn Sutputtee. There is 
no proof whatever that this land has ever passed out of the posses- 
sion of the then proprietor. I therefore consider it must be inferred, 
until the contrary is proved, that he still exercises proprietary 
rights over it. With regard to the position of the plaintiff, it is 
quite possible and most probable that he holds some of this land in 
his jote, and tliat while the proprietary rights of the whole village 
were vested in the same person, no distinction was thought of^ but 
when the mdl lands were given up to another, the separation of 
interests took place as a matter of course. As this demand of rent 
is for the year following this division, I am of opinion, the continued 
jmssession of the old proprietor, over what he asserts to be the rent- 
free lands, ma}'’ be justly inferred. Another reason in favor of this 
opinion is the fact that the plaintiff can produce no documents in 
proof of his assertion that the whole of his jote is and has always 
been treated as mdl land. He allows that he has yearly received 
the malguzaree papers according to which he paid his rent. Were 
these papers before the court some knowledge of this fact might be 
attaitiable, but it may be supposed the plaintiff has reasons of his 
own for suppressing them. The plaintiff therefore has failed to 
prove that he was justified in paying the rent to the talookdar, or 
that possession of the land in question had been relinquished by the 
defendant’s employer. I dismiss the appeal on the above grounds, 
and confirm the moonsifTs order to the extent of upholding the 
deputy collector’s decision. But I do not agree with the inoonsiff 
regarding the validity of the kubooleut filed by the defendant, nor 
do I intend by this judgment to decide whether these 6 beegahs, 
9 cottahs of land are or are not part of the old proprietor’s rent-free 
grant, but deem him entitled to the rent, because he has retained 
possession of them, as such, having continued to receive the rents, 
and that if his rights are disputed, the question must be tried in a 
different form and does not properly constitute a point for the 
investigation of the court in the present action. 

The 3d May 1848. 

Case No. 155 of 1848. 

Appeal from the decision of Gunganarain Mooheijea^ Moonsiff of 
Mohunporcy passed on the \^th of June 1847. 

Bhuggoo Giree, (Plaintiff,) Appellant, 
versus 

Runga Churn Dutt, agent of Bhurut Churn Sutpattee, (Defendant,) 

Respondent 

The circumstances under which this suit was brought are pre- 
cisely similar to those of No. 153, decided yesterday (2d of May.) 
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The plaint was for 11 rupees^ 11 annas, 9 gundahs of rent levied by 
the defendant on account of 3 beegahs, 4 cottahs of land, called rent- 
free dewutter hind, in the village of Cliardali, confirmed to the 
defendant’s employer as part of a valid lakiraj tenure. 

The plaintiff objected to the payment of the rent in consequence 
of the mal land in the village having been made over to Permanund 
Surungee as mortgage-purchaser of the talook, who admitted having 
received the rent for the 1252 Umlee, the year in question. 

The decision in tho case No. 153, is strictly applicable to this case 
also, and on the grounds therein recorded this appeal is likewise 
dismissed. 


The 5tii May 1848. 

Case No. 158 of 1847. 

Regvlar Appeal from a decision of Kaleenath Chatterjea, late Moon^ 
s^iff (f Pertabpore^ passed on the Bih of Junt* 1847. 

Greedhurjur Sonar, (Plaintiff,) Appellant, 
versus 

Seetoo M undid and another, theheirof Kanye Mundul, (Defendant,) 

Respondent. 

The appellant instituted this suit to recover from the respondents 
the sum of 260 rupees, being principal and interest of money lent as 
per bond dated 12th July 1839. 

The defendant, Seetoo Mundul, only replied and denied the debt, 
stating that his father, deceased, (in whose name as well as his own 
the bond was drawn up,) was at tlie time mentioned in Calcutta, 
attending at one of the public dispensaries for the cure of a wound 
in his leg. 

The moonsiff for tlic following reasons considered the appellant’s 
case w as not proved. The names of four witnesses were attached 
to the bond, buW’f these only Muddooand Mooktaram gave evidence 
in the plaintiff’s favor, the other two denied all knowledge of the 
transaction. Muddoo moreover having mentioned the names of two 
individuals as being present when the bond was written, they were 
also summoned, but, on being examined, declared they neither knew 
Muddoo nor the defendants. The moonsiff then observes that he can 
place no relianc'e on the testimony of the witnesses produced by the 
plaintiff, as they gain a livelihood by giving evidence, and have been 
named as witnesses and have recorded their evidence in ten or 
twelve different cases at different times and in different places ; that 
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in the present instance their testimony is open to grave suspicions, 
for they come forward to prove a bond wdiich was drawn up at the 
plaintift^’s house, but are not liis neighbours, on the contrary they 
live at a distance from liini and are inhabitants of different villages 
and unlikely to be concerned together in any transaction. Under 
these circumstances the moonsiff states he docs not consider the 
bond has been proved by the evidence of two credible witnesses, as 
required by Section 15, Regulation III. of 1793, and therefore dis- 
missed the plaint. 

The appellant urges that, though two of his witnesses withheld 
their evidence, one of whom was proved to have taken six. rupees 
from tlie defendant’s mooklitar at the inoonsifTs court, yet tw'o others 
deposed in his favor ; that the defendant had failed altogether to 
prove a certificate he pretended had been received by his father from 
the medical officer at the dispensary in Calcutta, and had therefore 
tampered with his witfjesses, two of whom he had brought over to 
supjjre.ss their evidence, but that this fact ought not to be taken 
against him. 

Judgment. 

T quite concur with the moonsiff in considering the witnesses pro- 
duced by the plaintiff are persons unworthy of credit. Muddoosoo- 
den, the writer of the bond, owns that he has given evidence in nine 
or ten similar cases, and the other witness, Mooktarara, who deposes 
to having been present when the money was lent, admits that he has 
been summoned as a witness in eleven or twelve different suits of 
this description. But when examined regarding the circumstances 
of those cases, they appear to have escaped their mefnories. Another 
of the witnesses, named Golaub Khan, was clearly proved to have 
taken six rupees from the defendant’s mooklitar after he had been 
summoned to the moonsiff’s kutcherry ; and the money was found 
upon him. Though the plaintiff urges that this fact cannot be directly 
pressed against his case, yet in my opinion it goes a great way 
to shew the real character of the witness, and it must be remem- 
bered that this man who has so impudently taken money at the very 
door of the court to withhold his evidence, was one of those called 
upon by the plaintiff to substantiate his case. Had the other wit- 
nesses been unimpeachable, this incident could not affect the plain- 
tiff’s case ; but as it is admitted by those parties thSt they are in the 
constant practice of giving evidence in the courts, no court can 
safely rely upon their single testimony, unsupported, as it is in the 
present instance, by the slightest presumptive proof. I therefore see 
no reason to interfere with the moonsiff’s order, and dismiss this 
appeal. 
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The 11th May 1848. 

Case No. 162 of 1847. 

Appeal from a decision of Akber Alee^ Moonsiff of Nemal^ passed on 
the \Qth of June 1847. 

Nurhuree Nund, (Plaintiff^) Appellant, 
versus 

Seerooand Durpudder, (widows of Pursuttiim Komaree,) and others, 
(Defendants,) Respondents. 

The plaintiff sued to recover the amount of a bond, dated the 
9th of Sawun 1248 Uinlee. Value of suit laid at rupees 257, 
annas 13. Tlie defendants deny the debt 

The moonsiff, adverting to the bond, observes that it is a very sus- 
picious document, that the names and signatures of some of the 
parties, and also the names of some of the witnesses, and part of the 
bond itself, are written in a different hand, and in ditfei*ent ink from 
the rest of the document, and that the witnesses produced to attest 
the deed were unable to account for it. The moonsiff, believing the 
bond to be spurious, dismissed the suit 

The appellant reiterates the pleas brought forward to establish his 
claim in the lower court, but for the following reasons I uphold the 
moonsifFs decision. 

Tlie bond is drawn up on stampt paper in the Oorya language. 
At the first glance it is apparent that the names of the two persons 
which comprise the first line of the bond have been recently added, 
both in this place and in the margin, where their signatures are 
inserted. Furtlfer proof of this is afforded by the wording of the 
deed itself. It purports to have been the act of three iiuiividuals 
Debee Komaree, Narain Komaree, and Pursutturn Komaree, and 

contrary to custom in the Bengalee translation the word 
is prefixed to each name. 

The repetition of tliis word has evidently been made to avoid the 
singularity of its insertion before the name of Pursutturn Komaree, 
which is the last name now, but commences the second line, and was, 
I believe, the only name recorded when the document was first 
drawn up. The fact that only one individual was originally men- 
tioned is still more clearly indicated by the use of the personal 
pronoun singular in the body of the deed. In the document as it 
now stands, three persons are represented to be acknowledging the 
loan, yet the personal pronoun /, instead of we^ is used to signify their 
assent. 

The witnesses were quite unable to reconcile these flaws, and 
only one of them attempted to do so by stating that the writer of 
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the bond had employed two inks and two pens in drawing up the 
deed. 

It is my opinion that when additions and alterations are observ- 
able in deeds of this nature, the court must look to the attesting 
witnesses to explain or account for them in such away that it may 
feel satisfied such interpolations were made in their presence, and 
witli the knowledge and consent of the parties concerned, and only 
under those circumstances can such documents be admitted. In the 
present case the insertion of the names of certain parties at the 
commencement of the deed and of their signatures in the margin 
are self-apparent additions, and the context of the writing itself 
goes to prove that originally only one individual was concerned. 
These contradictions a^ord reasonable ground for suspicion, and 
tlie witnesses could give no explanations to remove the objections 
taken by the lower court. I therefore dismiss the appeal. 

The 12th May 1848. 

Case No. 164 of 1847. 

Appeal from a decision of Nitanund Roy^ town Moonsiff^ passed on 
ike \5th June 1847. 

Rampersaud My tee and another, (Defendants,) Appellants, 
versus 

Gouriiiohun Putnaik, (Plaintiff,) Respondent 

The plaintiff instituted this suit for the value of trees and bam- 
boos cut down and taken away by the appellant from land held by 
him as joteilar. Suit valued at rupees 60-9-17. 

The appellants denied having injured the plaintiff. Rampersaud 
stated that the plaintiff had taken a pottah for some land from his 
father the proprietor, but, being unable to cultivate it, had tlirown 
up the engagement, and the land was then given in jote to the 
other appellant; that the jdaintiff subsequently attempted to reco- 
ver and cultivate the land, but he had prevented him, which proceed- 
intT had given rise to the present action. 

^rhe moonsiff observes that the plaintiff put in a pottah, and also 
a ticket drawn up by the measuring ameen on the part of Govern- 
ment, attesting plaintiff’s possession of the land, he likewise proved 
the damage done him by the appellants in cutting *lown and carry- 
ing away the trees. The moonsiff considered the defence set up by 
the appellants was not proved, for they could produce no document 
in proof of their assertion that the plaintiff' had of his own accord 
relinquished the land, and the probabilities of this were against them, 
inasmuch a^ the plaintiff onl^ took the jote in Assar 1247, and 
was not likely to have thrown it up, (as stated by Rampersaud,) in 
Falgoon 1248. The appellants summoned some witnesses; but 
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though brought into court and given over to them, they never pro- 
duced them for the purpose of recording their evidence, and they 
were dismissed on their presenting a petition, after three months’ 
attendance, complaining of the hardship and their inability to prove 
any thing for the appellant’s case. 

In appeal the same statements were repeated for the appellants ; 
blit I consider the plaintiff proved his possession before the moon- 
siff, and that that functionary decided the case according to tlie 
evidence before him, the appellants having produced no proof in 
support of their pleas, I therefore confirm the moonsiff’s decision, 
and dismiss this appeal. 

The IfiTH May 1848. 

Case No. 166 of 1847. 

Appeal from the decision of Khyrat Ilossein^ Moonsiff of Kassigun^e^ 
passed on the 19^^ of June 1847. 

Brijomohun Behra, (Plaintiff,) Appellant, 
versus 

Bydenath Deh, (Defendant,) Respondent. 

The plaintiff instituted this suit for the balance of a kistbundee, 
which he stated the defendant had entered into on tlie 7tli l^ouso 
1252, in liquidation of an old account between them. 

The defendant denied liaving borrowed money previous to tlio 
date of the kistbundee, and that document also. 

The inoonsifi' observes in his decision, that the kistbundee is irre- 
gularly drawn up, that it should explain what part of the amount is 
princii)al, and what is on account of interest, that the witnesses could 
not satisfy him on this point. The moonsiff also remarks that the 
reason alleged for this kistbundee was the existence of a certain 
bond which it cancels, but it is not apparent from the plain titf’s 
plaint whether the defendant borrowed two rupees or seven rupees or 
ten rupees, and what rate of interest has been claimed, and whether 
such could be legally admitted. For these reasons the moonsiff dis- 
misses the case. 

The decision of the moonsiff is clearly wrong. The plaintiff sues 
fo\’ the amount oY a kistbundee, which he states was agreed to by 
the defendant after a settlement of their accounts on the 7th 
of Pouse 1252. The defendant denies having contracted a debt, 
or given the kistbundee to plaintiff. The court in trying this 
claim is not necessarily obliged to enquire into past accounts, 
or to require from the plaintiff a statement of the exact sum 
which was previously due to him for principal and interest. All 
that the court has now to do, is to investigate the truth of 
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plaintiff’s claim as to whether or not the defendant signed and 
delivered the kistbundee and has not paid the amount. On this 
point the moonsiff has given no decided opinion, but has rejected 
the kistbundee as irregular. I therefore return the case to the 
moonsiff’, who, with reference to the above remarks, will re-try the 
case, and record his opinion. 

The 15th May 1848. 

Case No. 168 of 1847. 

Appeal from a decision of Khyrat Hossein^ Moonsiff of Kassigungcy 
passed on the 22d of June 1847. 

Ramnarain Chuckerbutty, (Defendant,) Appellant, 
versus 

Chytun Churn Chuckerbutty, (Plaintiff,) Respondent. 

The plaintiff instituted this suit to recover from the defendant 
(appellant) the value of a brass waterpot, which he had forcibly taken 
from the ghaut of a tank where the plaintiff’s woman had placed it. 
Value of the waterpot, 8 rupees, interest 12 annas. 

The appellant denied having ever taken away the waterpot, and 
declared he was on the date in question absent from the village. 

The moonsiff states that two witnesses deposed to the fact of the 
appellant having taken away the waterpot as stated by the plaintiff^ 
and three others to the circumstance of a punchayet having been 
summoned to enquire into the matter ; and that the appellant had in 
their presence informed the punchayet that he had taken possession 
of the waterpot, because the plaintiff had taken one which belonged 
to him at the performance of Issore J una’s funeral rites ; and that he 
would restore plaintiff’ his property on liis giving up the waterpot 
he claimed. The moonsiff' remarks that the appellant brought for- 
ward no witnesses, or proof of any kind, to set aside the plaintift*’s 
case : he therefore decreed to him the value of the waterpot, and 
12 annas interest on it, from the date of the loss. 

It was urged in appeal that the appellant was absent from the 
village on the date stated by plaintiff*; and that if appellant had 
forcibly taken possession of the waterpot, plaintiff would certainly 
have complained to the police ; tliat the real ca^se of the action 
being brought against him was this, that plaintiff had borrowed frCm 
him various sums of money, and knew he was about to institute suits 
for their recovery, he had therefore got up this case to distress and 
alarm him ; that the moonsiff* had decided the case at one hearing 
without giving him time to file a rejoinder, or to bring forward his 
witnesses. 
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I see no reason to interfere with the moonsiflTs decision, which 
appears to me to be in accordance with the evidence and the pro- 
babilities of the case. The defendant stated distinctly in liis reply, 
that he could prove he was not at the village at the time mention^ 
by the plaintiff, and never gave in any rejoinder at all. The names 
of his witnesses were given in, and the parties summoned on the 17th 
of May, two days after the examination of plaintiff’s witnesses. The 
persons summoned were brought to court and made over to the 
defendant, and on the 15th June he prayed for one day’s delay to 
have their evidence recorded, yet he never again brought them for- 
ward, though the case was not disposed of till tlie 22d of the month. 

1 therefore consider tlie appellant was unable to prove his asser- 
tions, or disprove the facts dleged in the plaint, and dismiss this 
appeal, confirming the decision of the moonsitf. 
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Pkesent: IL P. RUSSELL, Esq., Judge. 


The 23d May 1848. 

No. 21 of Jg45. 

Regular Appeal from the decision of Moulvee Syed Ahdool Wahid 
Khan^ First Grade Principal Sudder Ametn of Mo rshedahad^ 
dated the 31^^ Jidy 1845. 

Mr. Hudson, manager on the part of Deverinne, &c., proprietors 
of the Jungypore concern, &c., (Defendants,) Appellants, 

versus 

Mr. Mascarenhas, late of Bansgufrah factory, and Ranee Soorjmonee 
Debea, part proprietress of pergunnah Lushkerpore, (Plaintilfs,) 
Respondents. 

Rupees 2,826-13-8. Value of indigo. 

The plaintiffs sued Mr. Hudson, the manager of the J ungypore 
indigo concern, on the part of Deverinne and Co., Mr. Clarke and 
others, dependants of Mr. Holroyd, assignee of the late firm of 
Cruttenden, Mackillop, and Co. Bhowanneepersaud Rae, Bholanath 
Rac, and Terlocliun Rae, ijaradars, or farmers of pergunnah Lushker- 
pore, for the value of indigo, on account of plant forcibly cut and 
carried away. The plaintiff stated that Nujeeb Mundul, against whom 
the suit was also brought, and many other ryots of Paurdear 
Manick Chuck and Denooseparrah, had entered into engagements for 
the cultivation of indigo to be delivered at his Bansgurrali factory ; 
that in the months of October 1836, and February and March 1837, 
they were furnished with seed, which was sown on the land engaged 
for, in all beegahs 735, 18 cottahs; that in the •month of July 
following, men on the part of Mr. Holroyd, belonging to the factories 
of Shahpoor and Uadhakishenpoor, and other men belonging to the 
ijaradars of pergunnah Lushkerpore, forcibly cut the indigo, which 
was carried off to the factories ; that complaints were made to the 
criminal court, and that the plaintiff was eventually referred to the civil 
court for redress, the plaintiff accordingly brings this action on 
account of the indigo grown on 63 beegahs, 15 cottahs of land of the 
ryot Nujeeb Mundul. Iiuligo plant at 24 bundles to each beegah. 
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1,530, which at 100 bundles to a vat, gives 15 vats 1 pou, 3 kutchces. 


Estimated quantity of indigo at ^ maund to each Mds. Srs. Cht. 

vat, i 7 25 15 

Rs. As. Pic. 

Value at 225 rupees per maund, 1,720 14 4 

Deduct incidental charges at 15 rupees per maund, 114 15 8 


Sa. Rs.... 1,605 14 8 


Being, in Company’s rupees, 1,713 3 11 

Interest from 1st August 1837 to 31st December 1842, 1,1 13 9 0 


Amount of suit, Company’s rupees 2,826 13 8 


Mr. Clarke, in reply to the suit, stated that the Jungypore concern 
had been sold to Deverinne and Co. ; that he was a mere servant, hav- 
ing been in charge of the factories of Radakishenpore and Shahpore 
on the part of Holroyd and as assignee of tlie late firm of Cruttenden, 
Mackillop ; that Nujeeb Mundul had entered into an engagement to 
sow indigo plant for tliosc factories ; and that wlien ready it was cut 
and manufixetured, and the produce sent down to Calcutta : he further 
])leads that it had been proved in . the criminal court that Nujeeb 
Mundul was his ryot, and that the quantity of plant had been 
overrated. 

Mr. Hudson, on the part of Deverinne and Co., pleaded that the 
Jungypore concern had been purchased by them in November 1838, 
subsequent to the manufacturing season, and that Mr. Clarke had 
admitted that the produce of the season 1837-38 had been enjoyed 
by the former ])roprietors ; and that the purchasers of tlie Jungypore 
concern, of which the factories Shahpore and Radakishenpore arc 
a part, were not liable. 

TJic remaining defendants did not defend the case ; and the principal 
sudder amecn, having taken evidence on both sides, adjudged one 
moiety of the loss incurred by the plaintiff* against the factories, and 
the other moiety against tlie ijaradars, or farmers. 

Erom this decision both Mr. Hudson and the farmers have 
appealed under separate numbers. The investigation of the principal 
sudder ameen appears to me to be defective, he has not explained 
his reason for ^making the factories and the farmers respectively 
answerable for a moiety of the loss the plaintiff* has incurred, nor has 
he taken any steps to ascertain if indigo factories, when disposed of 
by sale to other proprietors are sold with all liabilities. Mr. Mas- 
carenhas has not appealed from the principal sudder ameen’s decision: 
but in reply to the other defendant’s reasons for appealing has brought 
the circumstance of the principal sudder ameen not having awarded 
interest to notice. I find that officer assigns as liis reason for not 
granting it, that when the plaintiff brought his first action in the 
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civil court he did not demand it ; but as that suit was struck off the 
file, it was oj)cn to him to demand interest on instituting his action 
anew. I deem it right therefore to extend the jurisdiction of the 
appellate court to this point also. The appeal is decreed, and tlio 
decision of the principal sudder ameen is reversed : that officer will 
makegood the omissions indicated above, and re»try the case. 

The usual order will issue as regards the return of the amount of 
stamp on which his petition of appeal is written. 

The 23d May 1848. 

No. 18 of 1845. 

Regular Appeal from the decision of Moulvee Syed Ahdool Wahid 
Khan, First Grade Principal Sudder Ameen of Moorshedabad, 
dated the 31^^ July 1845. 

Mr. Hudson, manager on the j)art of Deverinne and Co., proprietors 
of the Jungypore indigo concern, (Defendants,) Appellants, 

. versus 

Mr. Mascarenhas, late of Bansgurrah factory, (Plaintiff,) Res- 
pondent. 

Rupees 859-8-9. Value of indigo. 

The plaintiff prosecuted the defendjuit in this case under the 
circumstances detailed in the appeal No. 21, the only difference 
being that tlio ryot is different, viz, Koodrut Sircar, — land 20 
beegahs, yielding plant at 24 bundles to each beegah, being bundles 
480, which at 100 bundles to a vat, give 4 vats 15 cheetaks. 

Md. Sr. Ch. 

Estimated quantity of indigo at ^ 

maundpervat, 2 15 15 

Value of the same at 225 rupees per maund, Sa. Rs.,... 539 10 5 

Deduct incidental charges at 15 per maund, 35 15 8 

Sa. Rs. 503 10 9 

Company’s rupees 537 3 9 

Interest, 322 5 0 

Amount of suit, 859 8 *9 

The principal sudder ameen in this case gave a decree against the 
fiictories of Messrs. Deverinne and Co., without awarding interest. 
The observations made in case No. 21, as regards the factories and 
interest, equally apply to this case. The appeal is decreed, and the 
decision of the principal sudder ameen is reversed, and the case will 
be returned for rc-trial. The usual order will issue as to the return 
of the amount of stamp on which the petition of appeal is engrossed. 
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The 23d May 1848. 

No. 19 of 1845. 

Regular Appeal from the decision of MouJvee Sged Ahdool Wahid 
Khan^ First Grade Principal Sudder Ameen of Moorshedabadf 
dated the 315^ July 1845. 

Mr. Hudson, manager on the part of Messrs. Deverinne and Co., 
proprietors of the Jungypore concern, &c., (Defendants,) 
Appellants, 

versus 

Mr. Mascarenhas, late of Biinsgurrah factory, and Ranee Soorjmonoe 
Debea, part proprietress of pergunnah Lushkerporc, (Plaintifl's,) 
Respondents. 

Rupees 4,146-7-2, Value of indigo. 

The plaintiff prosecuted the defendants in this case under tlie 
circumstances stated in the appeal No. 21, decided this day, the only 
difference being that the ryots are others, being the late Doulut 
Moolla, the late Kushai Mundul, and the late Sukeem Mohuldar, 
and Bunai Mundul, who coiyointly entered into an engagement 
under one document to cultivate indigo, their respective lands 
amounting in the aggregate to 90 beegahs, 10 cottalis, yielding plant 
at 24 bundles to each beegah, 2,244 bundles, which at 100 bundles 
to a vat give 22 vats, 1 pou, 3 kutchees. 


Estimated quantity of indigo, at half maund to Mds. Srs. Chts. 

each vat, 11 8 12 

Sa. Rs. As. P. 

Valucof the same at 225 1 ’upees per maund, ... 2,524 3 6 

Deduct incidental charges at 1 5 rupees per maund, ... 168 4 6 


2,355 15 0 


Being in Company’s rupees 2,513 0 0 

Interest from 1st August 1837 to 31st December, 

1842, 1,633 7 2 


Amount of suit. Company’s rupees, 4,146 7 2 


The appeal is decreed, and the order of the principal sudder ameen 
reversed ; the case wdll be returned for re-trial. The usual order will 
issue as regards the return of the amount of the stamp, on which the 
petition of appeal is engrossed. 
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The 23d May 1848. 

No. 20 of 1845. 

Rcffular Appeal from the decision of Moulvee Sped Ahdool Wahid 
Khan, First Grade Principal Sadder Ameen of Moorshcdahadj 
dated the 31.s‘^ July 1845. 

Mr. Hudson, manager on tlie part of Devcrinne and Co., proprietors 
of the Jungypore indigo concern, (Defendant,) Appellant, 

versus 

Mr. Mascarcnlias, late of Bunsgurrah Factory, (PlaintiflF,) Respondent. 

Rupees 537-9-7. Value of indigo. 

Tlie present case is in no way dissimilar to the foregoing cases, 
excepting that the ryot is Doulut Moollah, land 12 beegahs, 10 
cottalis, yielding plant at 24 bundles per beegah, 300 bundles, which 
at 100 bundles to a vat, give vats 3. 

Estimated quantity of indigo at ^ Md. Sr. Cli. 

maund per vat, 1 20 0 

Value of the same at 225 rupees per 

maund, Sa. Rs. 337 8 0 

Deduct incidental charges at 15 per 

maund, 22 8 0 

315 0 0 

Co.’s Rs., 336 0 0 

Interest, 201 9 7 

Amount of suit Co.’s Rs 537 9 7 

The principal sudder ameen in this case decreed it against the 

factories of Messrs. Deverinne also without awarding interest ; the 
observations made in case No. 21, as regards the factories and inter- 
est equally apply to this case. The appeal is decreed, and the deci- 
sion of the principal sudder ameen reversed. The usual order will 
issue as regards the refund of stamp duty. 

The 23d May 1848. 

No. 22 of 1845. 

Regular Appeal from the decision of Moulvee Sped Ahdool Wahid 
Khan, First Grade Principal Sudder Ameen of Moorshedahad, 
dated the 31^^ July 1845. • 

Bhowanny Persaud Rae, one of three ijaradars, dt farmers of per- 
gunnah Lushkerpore, (Defendant,) Appellant, 
versus 

Mr. Mascarenhas, late of Bansgurrah factory, and Ranee Soorjmoneo 
Debea, part proprietor of pergunnah Lushkerpore, (Plaintifts,) 
Respondents. 

Rupees 2,826-13-8. Value of indigo. 

T^e appellant in this case appealed from the decision of the prin- 
cipal sudder ameen, in the preceding case, which has ttbn decided 
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this dfiy, No. 21 of 1845. The appeal is decreed, and the appellant 
will rcceiv^c back the amount of the stampt paper on which the peti- 
tion of appeal is engrossed. 

The 23d May 1848. 

No. 1 of 1846. 

Rf c/nlar Appeal from the decision of Moulvce Sped Ahdool Wahid 
Khan^ First Grade PHncipal Sudder Amcen of Moorshedahad^ 
dated the 315^ July 1845. 

Bhowannypersaud Rae, one of tlu’ce farmers of pergunnah Lushker- 
pore, (Defendant,) Appellant, 
versus 

Mr. Mascarenhas, late of Bansgurrali factory, and Ranee Soorjmonec 
Debea, part proprietress of pergunnah Lushkerpore, (Plaintiffs,) 
Respondents. 

Rupees 4,146-7-2. Value of indigo. 

The appellant in this case appealed from the decision of the prin- 
cipal sudder ameen in the preceding case, which has been decided 
this day, No. 19 of 1845. The appeal is decreed, and the appellant 
w ill receive back the amount of the stamp on which the petition 
of appeal is engrossed. 

The 25th May 1848. 

No. 7 of 1848. 

Regular Appeal from the decision of Moulvee Sped Ahdool Wahid 
Khan^ First Grade Principal Sudder Ameen of Moorshedabad^ 
dated the lO^/i March 1848. 

Nubeen Chunder Banerjea, (Defendant,) Appellant, 
versus 

Punchanun Banerjea, guardian of Tuilokanath, minor, (Plaintiff*,) 

Respondent. 

Rupees 1,118, 10 gundahs. Price of jewels. 

The particulars of this case are fully detailed in pages 43 and 
44. of the Decisiorfs of the city court of Moorshedabad for the year 
1846. The case was returned that the evidence of the three native 
doctors, Jeetoo, Ramtunnoo, and Koonjoo Chund, and of Pranbundoo 
might be taken, and that the estimated value of the ornaments 
might be ascertained from jewellers, who are in the habit of ma- 
nufacturing ornaments of a similar description ; but the principal 
sudder ameen lias again passed judgment in plaintiff’s favor with- 
out any further evidence ; he was unable to procure the attend- 
ance of m three first named witnesses^ and the last, Pran- 
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bundoo, ’has demised ; and lie says that as the ornaments are not 
forthcoming, there is no necessity for taking evidence as to their 
value. Now the weight of each ornament is distinctly mentioned in 
the list of the property. The value that the plaintiff* has put on the 
ornaments may or may not be correct, but the principal sudder 
ameen ought not to have at once assumed tliat it was so without 
some kind of proof. I consider the investigation of the principal 
sudder ameen to be incomplete in its present state, and accordingly 
decree the appeal and reverse his decision, and remand the case for 
re-trial. The usual order will issue as to the value of the stampt 
paper on which the petition of appeal is engrossed. 


The 27 tii May 1848. 

No. 9 of 1847. 

Ref/ular Appeal from the deemon of JSTouhee Si/cd Ahdool Wahid 
Khmiy First Grade Principal Sudder Ameen of Moorshedahad^ 
dated the 'MHk Jane 1848. 

Bhugwan Shah and Ramruttun Shah, (Defendants,) Appellants, 

versus 

Juggobundoo Bose, (Plaintiff,) Respondent 
Rupees 4,883-8-9, for possession of land sold in satisfaction 
of a decree. 

The plaintiff stated that his latlier had two wives, viz, Musst. 
Koornamoi and Musst Gourmonec; that on the 1st of Aghrun 1224, 
he executed a document, authorizing liis wife Koornamoi to adopt a 
son after his demise, who, under the authority tlius given her, adopted 
him (plaintiff) in the month of Phalgoon 1231 ; that the two women 
sold a 6 annas share of the villages, Moinrejpoor and Shunkarpoor, 
f'or 1,900 rupees, to Lalla Nuffur Chand ; but that on the defendant, 
Bhugwan Shall, taking out execution of a decree given in his favor 
against Musstn. Koornamoi and Goin'inoneo, for money borrowed, 
and having the 10 annas share put up for sale, the purchase by 
Lalla Nuffur Chand was rejected, and the sale of the property 
took place on 23d Sawun 1241, which was bought by the defen- 
dant, Ramruttun Rae, in the name of the cLefendant, Harra- 
dhun Sandeal, for rupees 430, who subsequently assigned it over 
by deed of sale to Ramruttun Rae, who caused a mutation of 
names to be made in the collector’s books ; that the two females 
sold certain portions of their rights in other villages to Uprajeet 
Shah, who instituted a suit for possession, which was thrown out 
on the ground that the women had no power to alienate the pro- 
perty ; and that another suit brought by Bullubeekaunt Rae, also 
for possession of a share in the above-naiiied villages, was^also thrown 
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out for the same reasons. The plaintiff pleads that as the debt to 
Bliiigwan Shah was incurred by Musstn. Koornamoi and Gourmonec 
on their own account, the sale of the property in satisfaction of his 
decree against Musst Koornamoi and Gourrnonee was illegal 
according to Hindoo law, and that he (Juggobundoo) being the late 
Musst. Koornamoi’s adopted son, no portion of the property could 
be disposed of by sale to satisfy her debt; that having become of age, 
he sues to reverse the sale made by the civil court. 


Amount of the Government revenue. 

Rs. 412 

15 

10 

Being at three times 1,238-15-6 and mesne 



profits from 1241 to 1250, 

8,027 

7 

8 

Deduct Government revenue for 

that 



period at the rate of 412-15-10 

per 



annum, 

.. 4,129 14 4 



Surunjuma, or expense of collections, 

.. 1,314 6 2 




5,444 

3 

6 


2,583 

4 

2 

Interest, 

1,001 

5 

0 


Rs... 4,883 

8 

10 


Tlie defendant, Ramruttun, in answer to the suit, denied that the 
plaintiff was an adopted son of Musstn. Koornamoi, and pleaded that 
the ijazutnamah, which bears date 1st Aghrun 1214, was drawn 
out on plain paper, and was a forged document, and that Musst. 
Gourrnonee had denied its authenticity ; that Nettanund Mitter, who 
was manager on the part of the plaintiff, in answer to a question 
said that Musst. Koornamoi had no Avritten authority to adopt a 
son ; tliat Shumbhoo Chunder Rac, who on Rammohun’s death Avas 
appointed by the Board of Revenue as manager, had never alluded 
to Musst. Koornamoi having any such permission ; and that Avhen the 
civil court gave a decree in favor of Bhugwan Shah, the plaintiff 
was not born. 

The principal sudder ameen, after due consideration of the case, 
gave a decree in the plaintiff’s favor, on the ground that a Hindoo 
widow had no po’jver, according to the opinion of the law officer, 
which was called for, to dispose of any property belonging to her 
late husband ; and that the sale of such property, in satisfaction of 
her oAvn debts, was illegal. 

From this decision an appeal has been preferred to this court. 
There is no doubt that the principal sudder ameen’s judgment in 
this case is correct. I consider the point of laAv is conclusive. The 
ijazutnamah, or deed of permission to adopt a son, has been deposed 
to by two of the attesting witnesses, it is drawn out on plain paper ; 
but at the date it bears Aghrun 1214, or November-December 1807, 
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stamps were not necessary for paper of this description. . The fact 
of the plaintiff being the adopted son of Musst Koomamoi has 
been satisfactorily proved in the case of Uprajeet Shah versus Musstn. 
Koomamoi and Musst. Gourmonee, and settled ; and the decision 
upheld on special appeal. I find that it was a will, which Nettanund 
Mitter, when guardian on the part of the plaintiff when a minorf 
said that Musst. Koomamoi did not leave. 

The appeal is dismissed with costs. 

The 27th May 1848. 

No. 16 of 1846. 

Regular Appeal from the decision of Moulovee Sped Ahdool Wahid 
Khaiiy first grade Principal Sudder Ameen of Moorshedabady dated 
the 26M August 1844. 

Neelkunth Chukerbuttee, and Ramjae Sandeal surety, (Defendants,) 

Appellants, 

versus 

Radhabullubh Mookerjea, (Plaintiff,) Respondent 

Rupees 2,983-10-15. Arrears of rent 

The plaint sets forth that the plaintiff had a putnee lease of Oddy- 
nuggur and other mehals from the landholder Koonwur Ramchand ; 
that on the 2d Srabun 1245 B. S., the defendant, Neelkunth, took 
the mehals at a jumma of rupees 6,246-4-4, being 500 rupees over 
and above the sudder jumma amount of the previous year, on the 
security of the three other defendants, and entered into an engagement 
(kubooleut) and deed of instalment, engaging to realize from the ryots 
tlie whole of the rents for the year 1245 B. S,, as also the arrears 
on account of the year 1244 ; that the sureties also at the same time 
executed the usual security bonds ; that the defendant, Neelkunth, 
paid up money to the month of Bysack 1246 ; but that on bringing 
up the accounts in the month of Assar 1246, the sum of rupees 
2,680-12-17 appeared to be due, as per subjoined statement : 

Original jumma, 6,246 4 4 

Deduct paid by defendant up to Bysack 

1246, as per memoranda sent,. •• Rs. 3,370 6*43 

Ditto ditto as per assignment, 195 0 10 


3,565 7 7 
2,680 12 17 


Interest, 302 13 11 

Amount sued for. Rupees 2,983 10 8 
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The defendant, Neelkunth, in answer to the suit, denied having exe- 
cuted the documents mentioned in the plaint, or having been deputed 
as naib, on the conditions stated, and pleaded that he had been 
appointed naib of the mehals in question by Bhugwan Ohunder 
Mookerjea, the manager of the plaintiffs affairs, simply engaging to 
realize the rents, and that two of the other defendants, Ramjae and 
Harradhun Rae, had become his securities, but that Harradhuii 
having no property was afterwards rejected ; that up to the 3d Assar 
1246 he realized and paid in rupees 6,200-4-10, and obtained receipts 
from Bhugwan Chunder Mookerjea for rupees 5,699-15-5, in addition 
to which assignments were paid to others to the amount of rupees 
508-5-5. 

The defendant, Ramjae, in defending the suit, pleaded that the 
security papers were prepared but not signed, and that as Harradhun 
Rae was rejected, Madhub Chunder Biswas became the defendant 
Neelkmith’s surety, that on the 5th Srabun 1246 Bhugwan Chunder 
Mookerjea told him that Neelkunth Chukerbuttee had absconded, 
owing rupees 125 only. 

The former principal sudder amcen, the late Siimbhoonath Rae 
Bahadoor, decreed the case in the plaintiff’s favor, founding his judg- 
ment on the defendant Neelkunth Chukerbuttee’s engagement (kuboo- 
leut) and deed of instalment, and the security bonds entered into by 
the other defendants, all of which had been deposed to by the 
attesting witnesses. On appeal to this court the case was remanded 
for further investigation, the defendant Neelkunth Chukcrbuttec’s 
pleas as to payment, &c., not having been duly enquired into, and 
that the evidence of Bhugwan Chunder Mookerjea might be taken. 

The present principal sudder ameen also decided the case, in the 
present instance, in the plaintiff’s favor, considering that the case for 
the prosecution was proved on all points, that the evidence adduced 
by Neelkunth Chukerbuttee was unsatisfactory and unworthy of credit, 
that Bhugwan Chunder Mookerjea, wlio had demised, had no autho- 
rity to grant any receipt or receive money, and that the signature 
purporting to be his was very dissimilar to the writing of other 
papers. The order directed that Neelkunth Chukerbuttee make good 
the amount ; and that if his property was insufficient, the two sureties 
pay tlie amount of the decree, with interest, in equal proportions. 

The defendants, Neelkunth Chukerbuttee and Ramjae Sandeal, 
being dissatisfiedv have appealed to this court. The evidence against 
them both is most conclusive. I observe that the defendant, Neelkunth, 
in his reply to the suit, never mentioned the date of any of the money 
receipts filed in the court. Were they genuine, they would not be 
recognized in a court of justice unless it was fully established that 
Bhugwan Chunder Chukerbuttee had authority to grant them. 
Neither of the appellants have offered any thing calculated to affect 
the justness of the principal sudder ameen^s decision : the same is 
confirmed, and the appeal dismissed with costs. 



ZILLAH MOORSllEDABAD. 


35 


The 28Tn May 1848. 

No. 5 of 1848. 

Regular Appeal from the decision of Moulvee Syed Abdool Wahid 
Khan^ Jfjrst grade Principal Sudder Amecn of Moorshedahad^ 
dated the 28th February 1848. 

Jadub Chund Chowdhree, Ramkumul Chowdhree, Punchanund 
Chowdhrec, and Kesub Chund Chowdhree, (Defendants,) Appel- 
lants, 

versus 

Ramgopaul Chowdhree, (Plaintiff,) Respondent. 

Rupees 167-6-8. To resume 9 becgahs, 6 cottahs lakhiraj land. 

The plaintiff sued the defendants, Jadub Chund Chowdhree, 
Ramkumul Cliowdhree, Punchanund Chowdhree, three brothers, Jai- 
monec Debca, their mother, and Kesub Chund Chowdhree, son of 
tlicirlate brother, Kishen Chund, to resume 9 beegahs and 6 cottahs 
of land in ghantee Deepchundpoor, turuf Mominpoor, which turuf 
the plaintiff took in the year 1241, on a putnee lease from the supe- 
rior landholder, Koonwur Ilamchund, also a party to the suit : tlie 
plaintiff estimated the rent at rupees 9-4-10, and sued at 18 times 
that amount. 

The defendants, Jadub Chund, Ramkumul, Punchanund, and Resub 
Chund, in defending the action, pleaded that the land in question was 
a portion of 23 beegalis, 13 cottahs of rent-free bromotter land 
(given to Brahmins ) of the late Deenoo Moiter, which his daughter, 
NeelooThakoorain, subsequent to her father’s demise, sold to Bhikakur 
Chowdhree, father of the three first named defendants and grand- 
father of the late Kesub Chund, on the 8th Assar 1226. 

The plaintiff, in answer to the defendant’s statement, urged that 
the defendants did not mention if the deed of sale had been registered 
or not, or in what manner the land had been created, or if there was 
any sunnud or document from the person who granted it. 

The case having been referred to the collector for enquiry, 
that officer stated in his reply that, further than *^at 23 beegahs, 
12 cottahs of land were mentioned in the canoongoe’s papers for the 
year 1233 B. S., as being in the name of Neeloo Thakoorain, and 
in the possession of Bhikakur Chowdhree, by purchase, his office 
could give no information without ho was funiished with the number 
under which the land was entered in the register of rent-free lands. 
As the defendants were unable to give it, and held no documentary 
proof of the land being exempted from payment of rent, the principal 
sudder aineen gave a decree in the plaintiff’s favor. * 
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The defendants, Jadub Chiind,Ramkumul, Piinchanund, and Kesub 
Chund, being dissatisfied, have appealed to tliis court; but as they are 
unable to bring forward any proof that the land is not liable to assess- 
ment, 1 dismiss the appeal with costs. 


The 30th May 1848. 

No. 7 of 1847. 

Regular Appeal from the decision of Moulvee Mahomed Moheen^ 
Moonsiff of GowaSy dated 2Tth November 1846. 

Susteedhur Acharj, Tarnee Sunker Acharj, and Benode Lall Acharj, 
brothers of the late Mirtoonjae Acharj, and Dassee Soondree, mother 
of the above, and as guardian of her minor son, Sreenath Acharj, 
(Plaintiffs^) Appellants, 


versus 

Goluk Das Halshanah and Teloke Das Halshanah, two brothers, 
(Defendants,) Respondents. 

Rupees 297. Engagement. 

The plaintiffs stated that the defendants had money dealinp with 
the late Punchanund Acharj, father of the male, and husband of the 
female plaintiffs, that on the 22d Aghrun 1243, they executed in 
favor of the late Mirtoonjae Acharj, the elder son and brother, a 
bond for the balance found to be due, viz., 148 rupees, 8 annas, the 
conditions of which were that the whole amount should be liquidated 
in the month of Cheit of the same year, and that, if it could not all 
be paid at once, all payments should be duly endorsed on the back 
of the bond, and if not so endorsed they should not be admitted. 
The plaintiffs accordingly sued for the amount of the 

bond, ^ ^ 

And interest equivalent to the principal, 148 8 0 


Rupees. •• 297 0 0 

Goluk Das, in defending the suit, denied the truth of the cir- 
cumstances set forth by the plaintiffs, stating that he and his 
brother were not in want, and had no occasion to borrow money ; 
asserting that he (Goluk Das) had been sent by the zemindar’s agent, 
on the 21st Aghrun 1243, to carry a note to the principal office 
in Jumooah Kandhee, many miles distant, where he waited for an 
answer till the 23d of that month ; that while there he bought at 
the shop of Sham Chund and Suroop, of their agent, cloth to the 
value 014 ruj^s, 6 annas, and did not return to the village Bowalea 
till the 24th m Aghrun, and attributed the institution of the suit 



ZlLLAIl MOOR8HEDABAD. 


37 


to fais having prosecuted the plaintiffs in the criminal court for 
damages for ill-treatment received, and to the fact of his having in 
his capacity of halshanah given into the landholder’s office a list of 
lands held by the plaintiffs, who in consequence sued to raise the 
plaintiffs’ rents ; he further pleaded that so far from his borrowing 
money, the plaintiff Susteedhur Acharj and his mother borrow- 
ed 55 rupees of him in the Bengal year 1239, to effect the release of 
their friend Loknath from a debt he owed for rent due, and that 
he and his mother had been separated for many years. 

The moonsiff, having taken evidence from both parties, considered 
that the evidence for the prosecution was not satisfactory, only one 
of the witnesses being a resident of the village in which both parties 
reside, and that the defendant had made out an alidi, and dismissed 
the suit , 

The plaintiffs, being dissatisfied with that officer’s decision, have 
appealed to this coui^. On perusing all the papers connected with 
the case, I observe that there were seven witnesses to the execution 
of the document on which the suit is brought, of whom two have 
been examined and three are dead: the evidence of the other two 
being available should, 1 think, be taken, more particularly as the 
bond is drawn out on an old sheet of stampt paper purchased two 
and a half years previously to the date it bears, and no books of 
account showing previous ti’ansactions having been filed, and that 
upwards of ten years have elapsed since the cause of action 
originated. I accordingly decree the appeal, and return the case for 
re-trial. The usual order will issue for the return of the amount of 
stamp duty. 


The 30th May 1848. 

No. 14 of 1847. 

Regular Appeal from the decision of Baboo Gooroopersaud Bose^ 
Officiating Moonsiff of Kandhee, dated the \5th December 1846. 

Rajkishore Ghose, (Defendant,) Appellant, 

versus • 

Rookoonee Dasseah, (Plaintiff,) Respondent. 

Rupees 107, 11 annas, 6 pies. Bond suit 

The plaintiff sued Rajkissore Ghose and Brijolal Ghose, his son, 
to recover the sum of 56 rupees, less 11 rupees paid, being the 
ninnnnt of a bond executed by the former in favor dpher late bus- 
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band Kishenchund Singh on the Idth Aghrun 1242> the total sum 
with interest being rupees 107, 11 annas, 6 pie. 

Kajkissorc Ghose only defended tlie suit, and stated that his fa- 
ther, Jai Ghose, had been in the habit of borrowing money from 
Kishenchund Singh and his brother Gungagovind Singh, without 
executing any bond for the amount ; that a year or two subsequent 
to his father Jai Ghose’s demise, Kishenchund Singh seized him, say- 
ing that Jai Ghose had died in his debt, and made him, the defen- 
dant, pay at two different times 100 rupees ; that subsequent to this 
Kishenchund Singh again demanded payment of more money, and 
made out some document, but whether it was the bond on which the 
action was brouglit he did not know ; that he, defendant, afterwards 
paid the sum of 41 rupees; that five years after Kishenchund’s 
death, the plaintiff again demanded payment of money, on which 
occasion Khettcrnatli Rae, the proprietor of the village in ’which he 
resides, said that the debt would be satisfied by payment of 25 ru- 
pees, which he, defendant, refused to pay. The bond having been filed 
and proved by the evidence of the attesting witnesses, the moonsiff 
in the absence of any proof for the defence awarded the sum of 
96 rupees in the plaintift*’s favor. 

From this decision the defendant, Rajkissore Ghose, has appealed 
to this court; but as he has not offered any thing calculated to impugn 
the judgment of the moonsiff, 1 dismiss the appeal with costs. 


The 31st May 1848. 

No. 47 of 1848. 

Regular Appeal from the decision of Baboo Gooroopersaud Bose, 
Moonsiff of Kandhee, dated the \^th February 1848. 

Rajkishwur Banerjca, (Defendant,) Appellant, 
versus 

Ne^al Shah, (Plaintiff,) Respondent 
Rupees 6, 4 annas. Loan. 

• 

* The plaintiff sued to recover the sum of 6 rupees said to have 
been borrowed by the defendant on the 12th Bysack 1252, making 
with interest rupees 6-4. 

The defendant, in replying to the suit, denied having borrowed 
any money from the plaintiff, and stated that some of the braziers of 
the town of Jummooa Kandee wished to raise the price of their 
goods, but tlmt as one, named Sreedhur, wished to undersell them, 
they couiplaflid against him to the landholder of the place, who 
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fined him, on which he prosecuted the plaintiff and many other 
braziers in the magistrate’s court ; that the plaintiff demanded of him, 
defendant, 6 jupees as his share of expenses incurred, which he refused 
to pay as the suit had not been brought against him. The moonsiff, 
having taken evidence from both parties, passed judgment in tlie 
plaintiffs favor. 

The defendant has appealed to this court against that officer’s 
decision. I find that the moonsiff has not called for the criminal suit 
to make himself acquainted with the particulars of the same, particu- 
larly as to date, whether it was instituted before or after the date of 
the bond. Both parties reside in the town where the moonsiff is locat- 
ed, and by requiring them personally to appear before him, a few ques- 
tions would probably clear up the case. I decree the appeal and 
return the case for re-trial. 

The usual order wi^ issue as regards the return of the amount of 
the stamp on which the petition of appeal is engrossed. 


The 31st May 1848. 

No. 54 of 1848. 

Regular Appeal from the decision of Bahoo Dtmrhnnath Rae^ first 
grade Moonsiff of Lalbuiigh^ dated the 2otli February 1848. 

Manik Gooree, (Defendant,) Appellant, 
versus 

Jingun Jemadar, (Plaintiff,) Respondent. 

Rupees 28, 2 annas, 10 pic. Bond. 

The plaintiff sued the defendant, Manik Gooree, and his wife, to 
recover the sum of 22 rupees lent to them on a bond dated the 6th 
Phalgoon 1251, being with interest thereon rupees 28-2-10. 

The defendant, Manik Gooree, in defending the suit, denied having 
executed the document in question, and pleaded that the plaintiff 
was in the habit of purchasing copper coin of him and owed him on 
that account the sum of five rupees, and that an intimate fi^iend of 
the plaintiff^ named Baboo Khan, must have counselled him to insti- 
tute the suit The plaintiff, in reply to the defendant’s objection, stated, 
that on purchasing any pice he always paid in ready money. 

The moonsiff, having taken evidence from both parties, considered 
the execution of the bond fully established, and passed a decree in 
the plaintiff’s favor. And as the defendant, Manik Gooree, in 
appealing to this court against that officer’s judgmeM, has offered 
nothing calculated to impugn it, I dismiss the appeal Wnh costs. 
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The 31st May 1848. 

No. 65 of 1848. . 

Regular Appeal from the decision of Moulvee MahomdH Moheen^ 

Moonsiff of GowaSy dated the ^Oth March 1848. 

Gourkishwur Mundul, (Defendant,) Appellant, 
versus 

Benee Madhub Dass and Suchee Doolal Das, (Plaintiffs,) 
Respondents. 

Rupees 63, 10 annas, 1 pie. Balance of account 

The plaintiff stated that the defendant and the late Goursoonder 
Mundul, his brother, had had mercantile dealings with him, and that 
on the 2ist Bhadoon 1245 they executed a bond promising to liquidate 
the balance of rupees 34-5-10, which on casting up tlieir account was 
ascertained to be due on the 4 th Aghrun of the same year ; that the 
suit was accordingly brought against Gourkishwur and against him 
as guardian of Goursoonder’s minor son, Chubbee Lall. 

The defendant appointed a pleader in the moonsiff ’s court on the 
2d August 1847, but as no reply to the action though repeatedly 
called for was filed, the moonsiff decided the case exparte on the 30th 
March 1848 in the plaintiffs’ favor. 

The defendant, in appealing to this court, attributes the fact of no 
reply to the suit having been made to neglect on the part of his 
pleader, and urges that, as the three witnesses to the bond are illiterate 
men and unable to read and write, the document has not been legally 
proved. Notwithstanding the laches on the defendant’s part I admit 
the validity of the objection, and return the case in order that the 
moonsiff may take the evidence of Mohun Lall Rae, the writer of 
the bond, who though summoned was unable to attend from severe 
indisposition. The appeal is accordingly decreed. 

The usual order will pass as regards the amount of stamp on which 
the petition of appeal is engrossed. 

The 31st May 1848. 

No. 43 of 1848. 

Regular Appeal* from the decision of Baboo Peetumber Mookerjea, 
Moonsiff of ZeeagungCy dated the 2bth February 1848. 

Ishwur Chunder Sircar, (Plaintiff,) Appellant, 
versus 

Radhanath Shaha, (Defendant,) Respondent 
Rupees 22, 8 annas, 5 pie. Debt 

The plaii^iff sued the defendant for the sum of rupees 22-8-5, 
stating that cm the 12th Cheit 1252, the defendant who was an 



ZILLAH MOOHSH£DABAD. 


41 


intimate friend borrowed of him 20 rupees to enable him to pay a 
debt, but that it was a mere verbal transaction, no bond having been 
drawn out. 

The defendant denied the debt in toio^ and pleaded that the plain- 
tiff was a servant on a monthly salary of 2 rupees and had not the 
means of lending so large a sum, and that the suit had been instituted 
against him at the instigation of Bamdoolub Dutt, in consequence of 
his having given a man, named Kishen Koonwur Chukerbutty, 
advice in civil suits which the latter and Bamdoolub Dutt had re- 
|spectively brought against each otlier. 

On the part of the plaintiff three witnesses were examined, two of 
whom were his relations and one his washerman, all of whom spoke to 
the borrowing of the money. The witnesses for the defence, immediate 
neighbours of both parties, stated that they had never heard of any 
such transaction between them ; and as there was no written docu- 
ment, the moonsiff dismissed the suit considering the evidence of the 
witnesses on the part of the plaintiff unsatisfactory. 

An appeal has been preferred to this court, but as there is no bond, 
and as the witnesses on the part of the prosecution are relatives and 
dependants of the plaintiff, I consider their unsupported evidence is 
open to objection. I see no reason to disturb the judgment of the 
lower court, which is hereby confirmed, and I dismiss the appeal 
with costs. 


The 31st May 1848. 

No. 76 of 1847. 

Regular Appeal from the decision of Sheikh Gholam Furreed^ first 
grade Moonsiff of Ilureerparrahy dated the 25th February 1847. 

Radharumun Sircar, (Defendant,) Appellant, 
versus 

Mohubut Sheikh and Towur Sheikh, (Plaintiffs,) Respondents. 

Rupees 22, 15 annas, 10 gundahs, 3 cowries. To contest a summary 

decree. 

The plaintiff sued to obtain the reversal of a summary decree in 
a suit brought against him by the defendant, Radjiarumun Sircar, 
agent on the part of Kasheenath Rae, the zemindar or proprietor of 
Kiilleanpoor alias Kidderpoor, on a kubooleut dated the 5th Bysack 
1250, which stated that the defendant held 37 beegahs of land in 
the village of Kulleanpoor subject to an annual rent of 37 rupees, 
which document the plaintiff denied having executed, and pleaded 
that the summary suit had' been instituted from a vindictive mo- 
tive in consequence of the plaintiff, Mohubut Sheikh, having given 
evidence against the defendant, Radharumun Sircar, and his master’s 
son, Kishennath Rae, in a criminal suit brought against them by a 
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man named Azem Sheikh, in which they were punished by a fine, 
and secondly, in consequence of Asmut Mundul, Mohubut Sheikli’s 
brother, having prosecuted Kishennath Rae and others had them 
punished in the criminal court for ill-using Mohubut Sheikh subse- 
quent to his arrest under summary process. 

Amount of suit for rent due to Assin 1251, Bs. 15 8 0 0 


Interest thereon to date of regular suit, „ 1 12 14 0 

Costs of the present defendants awarded against 

the plaintiff in the summary suit, „ 4 0 0 0 

Plaintiff’s costs in the samp, „ 1 8 0 0| 

Interest thereon, „ 0 2 16 3 


Rupees 22 15 10 3 

The defendant neglected to defend the suit, and as on local enquiry 
it appeared that the plaintiffs held no such land the moonsiff gave 
judgment exparte against both of the defendants. 

From this decision the defendant, Radharumun, has appealed to 
this court. I observe that the moonsiff has omitted to call for the 
proceedings in the summary suit, as well as the proceedings in the 
criminal court, with all of which it was incumbent on him to make 
himself acquainted. Under these circumstances 1 consider that the 
investigation of the moonsiff is incomplete, and I return the case as 
such. The appeal is accordingly decreed, and the judgment of that 
officer reversed. The usual order will issue as regards the return 
of the amount of the stamp on which the petition of appeal is en- 
grossed. 
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Present: R. E. CUNLIFFE, Esq., Judge. 

The 16th May 1848. 

No. 11. 

Appeal from the decision of C. Mackay^ Esq., Principal Sudder 
Ameen of Zillah Myrnensing^ dated the 30/A May 1846. 

Bhyrub Chunder Chowdry, (Plaintiff,) Appellant, 
versus 

Taraneekanth Lahoree, Hursoondurree Debea, and others, 
(Defendants,) Respondents. 

Sumboo Chunder Chowdry and others, Petitioners. 

AppeIuLANT sued to obtain possession of 13 khadas, 13 pakees, 
3 cowries, 1 krant, in niouzah Pauch Barce, and stated that by but- 
warrah of 8 annas of turuf Chowdry, pergunnah Jaffershahye, effect- 
ed in 1224 B. S., the whole of mouzah Hat Baree fell into his 
father’s share and of Pauch Baree a 5 annas, 6 gundahs, 2 cowries, 
2 krants in 8 annas of that village, and the other 8 annas to Gunga 
Debea ; that the lands had been frequently carried away and reformed ; 
that disputes arose in 1237 with the respondents’ ancestor, Omakanth 
Lahoree and others, regarding the lands situated within the bounda- 
ries stated in the plaint, and that the magistrate, having brought the 
matter in dispute under Regulation XV. of 1824, on proof of the lands 
belonging to Pauch Baree, gave possession to respondents, who on the 
strength of that order dispossessed him in Poos 1239, and now sues for 
possession and wasilat and to cancel the order of the magistrate of the 
26th September 1832, 

Res4)ondents denied appellant had any right in Pauch Baree, 
or ever was in possession thereof; that, having been carried away 
by the river in 1220 and reformed in 1222, it was in possession 
of the former zemindar Gunga Debea, from whom it has descend- 
ed to them by inheritance; and that in the ca^e under Regu- 
lation XV. of 1824, the appellant, if he had any "right in Pauch 
Baree, would not have claimed it as a portion of mouza Hat Baree. 

The principal sudder ameen dismissed the claim on the grounds that 
although the butwarra papers filed by appellant shew he is entitled 
to 5 annas, 6 gundahs, 2 cowries, 2 krants, in Pauch Baree, it is not 
shewn where that village now is, and the ameen deputed to the con- 
tested spot reported that no such place as Pauch Baree exists within 
the boundaries laid down in the plaint, and that in the suit under 
Regulation XV. of 1824, appellant claimed the same lands as 
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belonging to Hat Barqe, of which ho is the sole possessor, and now 
claims them as his share of Pauch Baree, &c., which decision was 
confirmed in appeal. 

Appellant having preferred a special appeal, the suit was re- 
manded to this court, with directions in the first instance to 
decide whether the plaintiff" is in time or not, and if within time 
to record more fully the reasons for decision unless the incor- 
rectness of the plaint should be considered a sufficient ground for 
nonsuit. On the first point I am of opinion the suit is not 
barred by lapse of time. The suit under Regulation XV. of 1824 
was not instituted by either party alleging dispossession, but 
was brought forward by orders of the magistrate on account of an 
affray attended with homicide having occurred, and five days less 
than twelve years has elapsed from the decision of the magistrate to 
the institution of this suit. Neither is dispossession previous to the 
affray proved, for in the petition filed by Omakanth Lahoree in the 
suit under Regulation XV. he stated that when he began to make 
collections from the lands in dispute, the appellant objected to it, and 
one of his witnesses, Sheek Munnoo, stated that previous to the dis- 
putes the lands had been cultivated by the dependents of botli parties; 
and as the superior court has overruled my objections to the differ- 
ent claim now set up to that made in the suit under Regulation XV., 

1 do not consider there are sufficient grounds for nonsuit. With 
respect to the land in dispute, the principal sudder ameen rejects 
appellant’s claim, although the butwarra papers filed by him shew 
that he is entitled to 5 annas, Gi^undahs, 2 cowries, and 2 krants in 
Pauch Baree, as it is not shewn where that village now is, and the 
ameen deputed to the spot reported that no such place as Pauch 
Baree exists within the boundaries laid down in the plaint. To this 
report of the ameen appellant has all along objected as collusive with 
the respondents, who, as well as the petitioners, claim the land within 
the boundaries laid down in the plaint as belonging to other mouzahs, 
alleging that Pauch Baree was, and Hat Baree is, on the west of the 
Jenai, which latter is not denied by appellant, and that the former 
cannot be as stated by appellant on the east, side of that river; but on 
referring to the suit under Regulation II. 1819, decided 11th Feb- 
ruary 1842, Government versus the present appellant, respondents, 
and petitioners, which was called for from the collector’s office, I find 
that the map in that suit shews that both those mouzahs were on the 
east side of the river and admitted to be so in the answers of the 
above parties to the claim on the part of Government. Under these 
circumstances I consider the appellant entitled to a decree. The 
principal sudder ameen’s decree is reversed, and it is ordered that 
appellant be put in possession with wasilat of a 5 annas, 6 gundahs, 

2 cowries, and 2 krants share of such portion of mouzah Pauch 
Baree as may, in execution of the decree, be found in the possession 
of the respondents within the boundaries laid down in the plaint. 
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The 16th May 1848. 

No. 8. 

Appeal from the decision of Moulvee Ausvf Allee^ Sadder Ameen of 
Ziilah Mymensing^ dated the Qth December 1844. 

Otra Dcbea, wife of Juggernath Surma, deceased, and Kishen Go- 
vin Surma, heirs of the deceased, and Bhyrubee Dassea and Door- 
padee Dassea, heirs of Fakeer Chunder Deo, (Plaiiitifls,) Kes- 
pondeiits, 

versus 

Gungadhur Roy, (Defendant with others,) Appelhuit. 

The circumstances of this case arc detailed in the decision of the 
Sudder Dewanny Adawlut, dated 31st July 1847, page 386 of the 
Decisions recorded in English. It will tlierefore be sufficient to state 
that, the decision of the sudder ameen, from which this appeal has 
been instituted, was grounded on the evidence to the cabala (denied 
by Brijinoliun Doss, one of the heirs of the alleged seller,) taken in 
the suit for the proceeds of the lands in dispute, decided on the 
2d June 1830, to which the appellant was not a party and to which he 
has objected in his appeal. This being contrary to the practice of the 
courts, the decision of the sudder ameen is reversed, and in confor- 
mity to the precedent of the Sudder Dewanny Adawlut on the special 
appeal of Ram Mookerjea on which orders were passed on the 6th 
July 1847, the suit is remanded for trial to the moonsiff of Nusseer- 
abad, (the office of sudder ameen having been abolished and the 
suit being within the competency of a moonsiff*,) who will cause the 
evidence to be taken in tJie presence of the appellant or his vakeel 
and then decide the suit on its merits. The usual order will issue 
in regard to stamp and costs. 


The 17th May 1848. 

No, 311 of 1846. 

Appeal from the decision of Moulvee Ameeruddeen Mahomed^ Moon- 
siff of Nusseerabad, dated the 2%th Octohdr 1846. 

Sham Bunneek and Sachoonee Bunneek, (Defendants,) Appellants, 

versus 

Gooroochurn Bunneek and Holladhui* Bunneek, (Plaintiffs,) 
Respondents. 

The respective parties to this suit had served summons on some 
of their witnesses, who neglected to attend, and the moonsiff without 
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calling upon the parties to satisfy him upon oath that the witnesses 
were material to the cause, passed a decision solely upon the partial 
admission of the respondent’s claim by the appellants, rejecting 

S ort of the claim, from which decision both parties appealed ; respon- 
ent in No. 312. As this procedure on the part of tlie moonsiff is 
contrary to the rule laid down in Construction 1126, the suit is 
remanded to the moonsiff, who will proceed as tlierein directed, and 
then decide the suit on its merits. A copy of this decision to be 
attached to appeal No. 312. 

The 17th May 1848. 

No. 312 of 1846. 

Appeal from the decision of Moulnee Ameeruddeen Mahomed^ Moon- 
siff of Nusseerahad^ dated the 26//t October 1846. 
Gooroochurn Buimeek and Hullodliur Buimeck, (Plaintiffs,) 
Appellants, 
vers7Jis 

Sham Bunneek and Shachoonee Bunneek, (Defendants,) 
Respondents. 

Orders having been passed on this appeal in the appeal of the 
respondents, No. 311, it is ordered, that a copy of that decision be 
attached to tliis appeal. 


The 17th May 1848. 

No. 299 of 1844. 

Appeal from the decision of Bahog Nohin Kishen Paulite Moonsiff of 
Pingnahy dated the 9th August 1844. 

Tarramunnee Dibbea, wife of Gourmohun Ghuttuck, deceased, and 
mother of Hurree Mohun Ghuttuck, minor, (Plaintiff,) Respondent, 

•* versus 

Bydenath Deb, No. 1, Goluck Chunder Deb, No. 2, and Gouree- 
kanth Deb, No. 3, (Defendants,) Appellants. 

Respondent sued to make final a deed of conditional sale of 
1 anna 12 gundahs of kismut Koakola and kismut Pauchbarrea in 
pergunnah Cagmaree, the property of the appellants and Musst. 
Jymunnee, deceased, to whose rights the appellants had succeeded, 
dated 21st Magh 1237, the foreclosure of which was effected on the 
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29th November 1837. Appellants, admitting execution of the deed, 
urge that they had let the property in dispute in farm to the respon- 
dent on advance of a sum of money, who claiming excessive interest 
had caused appellants (Nos. 1 and 3) to be seized and taken to her 
house, where they were imprisoned for three days and the deed of sale 
extorted from them, and that they were made to sign for appellant, 
No. 2, who was only ten or eleven years of age and .Tymunnee, and the 
cabala and ikrar deposited with Kistomohun Ghuttuck, respondent’s 
husband’s uncle, until the consent of No. 2 and Jymunnee could be 
obtained, no money having been received by them ; that they had 
made a complaint in the magistrate’s court on the subject, and also 
when notice of foreclosure was served upon them, and the suit is 
barred by lapse of time. 

The moonsiflf decreed in favor of respondent, correctly citing a 
j^recedent of the Sudder Dewanny, Felix Lopes versus Chowdry 
Bhccm Sing, page 45 of the Sudder Dewanny Reports, dated lltli 
September 1841, that the suit was not barred by lapse of time, it 
having been instituted within twelve years from the foreclosure 
having been made final, viz. 29th November 1839, He also 
observes that the voluntary execution of the deed at the house of 
appellants, and the receipt of the money by all the sellers, have been 
duly proved ; that the junumputr filed to prove No. 2’s minority is 
in the alias name of Rajnath Deb, and if really liis it proves tliat he 
was at the time of the sale fourteen years, seven months, and nine 
days old, and not as stated by the appellants ten or eleven. 

In appeal, it is urged that the extortion of the cabala has been 
proved by the appellant’s witnesses, one of whom, Seebpershad Dhur, 
was a witness to it, and that the respondent’s witnesses are low 
persons and unworthy of credit, one of them having stated that a per- 
son admitted to have been then dead was present at the execution of 
the deed. Of the four witnesses to the cabala two are dead, the 
other two were called on part of respondent, who declined taking 
the evidence of Seebpershad Dhur on the grounds of collusion with 
the appellants, and there is every reason to believe such to be the 
case. He states he was sent by appellant No. 2 when 1 and 3 
were seized and taken to respondent’s house to see about them, and 
found tliem, he says, forcibly detained, but becomes a witness to 
the cabala and names two other persons as witpesses to the deed 
whose names are not on the deed ; and his evidence shews there 
could have been very little force employed as the appellants de- 
clined executing the cabala without receiving an ikrar, and the 
voluntary execution of the cabala, exclusive of the evidence of 
Toofanee, witness to it, and others present at the time, is corro- 
borated by the fact that tlie complaint was not made in tlie magis- 
trate’s court for nearly four and half months after the date of deed. 
The appeal is accordingly dismissed and the decree of the moonsiff 
confirmed. Costs to be paid by appellants. 
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The 18th May 1841. 

No. 327 of 1846. 

Appeal from the decision of Moulvee Ameeruddeen Mahomed^ MooU’^ 
siff of Nusseerahady dated the \iSth November 1846. 

Soorjnarain Chiind, after his death Goluckmunnce Dashea, on the 
part of Rainsoonder Chund, son of the deceased, (Plaintiff*,) 
Appellant, 

versus 

Collector of M 3 rmensinff, Soorjnarain Cliuckerhuttee, Luckheekanth 
Chuckerbuttee, Chundcrkishwur Chuck erbiittee, and the wife 
(name unknown) of Govind Churn Chuckerbuttee, insane, (De- 
fendants,) Respondents. 

The appellant sued to cancel a butwarra from which tlic collector 
had excluded her and admission of her share of the property into the 
butwarra, setting forth that Musstn. Issurree Dassea and Dyamyc 
Dassea were proprietors of an 8 annas share of kismut Govindbarree 
Degur in the kharija talook No. 333, in pergunnah Pookarea ; and 
that Issurree Dassea had in 1230 sold to Ruheem Buksh, by deed of 
conditional sale, which had become final on the suit of his widow, 
Jhuggee Bewa, 4 annas of her share in tlioso kisrnuts, and which 
appellant had purchased on the 5th Jyte 1248; tliat a suit under 
Regulation XV. of 1824 between the two Dasseas had been settled 
by a ruffanamah, in which the share of Issurree Dassea was declared 
to be 5 annas, 6 gundahs, 2 cowries, 2 krants ; and that while the 
matter of the conditional sale was pending in the court, she in 1234 
sold to Joogeeram Singh and Soorjnarain Chuckerbuttee 3 annas, 
6 gundahs, 2 cowries, 2 krants of the same kisinuts, and Jhuggee 
Bewa on execution of her decree obtained possession, through an 
ameen, on the 23d Bysak 1238, of 2 annas of the property decreed 
from Issurree’s share and 2 annas from the possession of Joogeeram 
Singh and Soorjnarain Chuckerbuttee, who also took back from 
Issurree Dassea the price of 1 anna, 6 gundahs, 2 cowries, 2 krants, 
of what they had purchased from her ; and that Joogeeram Singli 
afterwards sold his share to Luckheekant and Kalleekaiith Chucker- 
buttee ; and tha^ ‘the collector having caused one-half tlie property, 
appellant purchased from Issurree Dassea, to be entered in the but- 
warra as belonging to those Chuckerbuttees, and the other half with 
other purchased portions to remain attached to the remainder of 
the original talook, with which it was sold for arrears of revenue, 
appellant is obliged to institute this suit to obtain her rights. 

The collector replied that Issurree Dassea and Dyamunnec Dassea 
liad sold 4 annas, 13 gundahs, I cowrie, 1 krant of these kisrnuts 
to Joogeeram Singh and Soorjnarain Chuckerbuttee, and that their 
names were recorded in 1228 as proprietors of equal portions, 
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and subsequently those of Luckeekunth and Kalleechum Chucker- 
buttee, in the place of Joo^ee Singh, whose share they had purchased ; 
that the butwarra was confirmed by the commissioner on the 30th 
April 1844, and by Section 20, Regulation XIX of 1814, no suit can 
lie ; tliat the appellant’s name was recorded as a proprietor by the 
deputy collector on the 30th April 1845, jointly in the 8 annas, 6 
gundahs, 2 cowries, 2 krant, remaining portion of the original talook, 
which was sold for arrears of revenue on the 21st January 1846. 
The other respondents assert purchase by Soorjnarain Chuckerbuttee 
and Joogee Singh of 4 annas, 13 gundahs, 1 cowrie, 1 krant of these 
kismuts from Issuree Dassea and Dyamye Dassea, and registry of 
tlieir names in the collectorate records in 1228 ; and on sale by 
Joogee Singh on 13th Jyte 1239, to Luckeekunth and Kalleechum 
Chuckerbuttee, none objecting on issue of the usual notice, their 
names were also recorded on the 9th April 1836 ; deny that 
Jluiggee Bewa received possession of any portion of her decree from 
them, or tliat they gave up to Issuree Dassea any portion of their 
purchase ; that Jhuggee Bewa’s decree is a collusive one, as she never 
paid any revenue for ten years ; that appellant was a witness to the 
respondent Soorjnarain’s cuballa; and that the suit is barred by 
lapse of time. 

The rnoonsiff decided the suit on its merits without in the first 
place deciding whether tlie suit was barred by lapse of time or not, 
as roquii*ed by Circular, 13th September 1843. The suit is therefore 
remanded to the moonsifli who will first decide that point, and, if he 
is of opinion the suit is not barred, will then proceed to dispose of it 
on its merits. The usual order Avill issue in regard to stamps. 

The IDth May 1848. 

No. 191 of 1847. 

Appeal from the decision of Moulvee Mahomed Munnainiy Moonslff 
of Dazeetporey dated the 18M May 1847. 

Sheik Dowlut, (Plaintiff,) Respondent, 
versus 

Sheik Moteeullah and Emaindee, (Defendants,) Appellants. 

• 

Respondent sued for the value of dhan appellants had failed to 
deliver according to agreement, and obtained an exparie decision 
from the rnoonsiff. Appellants state the notice and ishtihar were served 
at Chur Pokea, which place they had left before the suit was insti- 
tuted and gone to Cliur Golam Mahomed, •in the Dacca district, and 
therefore had not an opportunity of defending the suit. On referring 
to the nuthec, 1 find only one witness deposed to the issue of the 
ishtihar in Chur Pokea, and he is not one of the persons named in 
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the peada’s return as having been present; another, Waris, stated he 
had Jieard from appellants that the notice had been duly served on 
them. This witness has, however, filed a petition in this court, deny- 
ing that he gave evidence at all in the moonsiff’s court. The suit is 
therefore remanded to the moonsiff for re-trial ; and he will also 
investigate the charge made by the witness, Waris, and report the 
result to this court The usual order will issue in regard to stamps. 

The 19th May 1848. 

No. .161 of 1847. 

Appeal from the decision of Modoosoodun Bundopadhya^ Moonsiff of 
Attyah^ dated the 31st March 1847. 

Gowher Ullee, Johoher Ullee, Nuteeb Ullcc, and Nawab Ullee, sons — 
Izzutoonissa Bebee, wife, and Lutifoonissa and Hyatoonissa, daugh- 
ters of Hosein Khan, (Plaintiffs,) Appellants, except Lutifoonissa, 

versus 

Chand Khan and Kobecr Khan, (Defendants,) Respondents. 

Appellants sued for possession and wasilatof 4 annas of kisinut 
Barreara, and 2 annas bheel Kugean, the property of their deceased 
aunt, Huneefa Bebee, and also for sundry personal property as 
detailed in the plaint; all which they state was the property of Busarut 
Khan, who had given it in dower to Iluneefa Bebee on their marriage. 
The respondents replied, they were the grandsons of Huneefa and 
Busarut Khan ; that tlie former had given back her dower on the 
loth Phalgoon 1235 B. S. to the latter in presence of Hosein Khan; 
and that it had then been transferred to them by deed of gift to 
which the appellants’ father was a witness. To this respondents 
replied by denying that their father was a witness to the deed, and 
if he had been would have written his name himself, and insinuating 
that the respondents had forged his signature as having been taught 
to write by him, the) had learned his style of writing ; that respon- 
dents were minors ; that the return of the dower is contrary to the 
Mahomedan law, and if returned, how comes her name attached to 
it? and that Himeefa was in possession up to the time of her death. 
Respondents rejoined that one of them was seventeen or eighteen, 
and the other nineteen or twenty, when the deed of gift was executed ; 
and that it was in the name of both Basarut Khan and Huneefa, 
because they lived together. 

The moonsiff referred tliis question to the law officer : — If a wife 
during the life time of her brother gives back her dower to her 
husband, and then, both consenting, transfer the property named in 
the kabinnameh by deed of gift, either before or in the absence of 
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the brother, to the sons of a daughter, with the condition that the 
fivers should be supported during life and funeral ceremonies per- 
formed by tlie grandsons ; and if the latter should be minors and 
are supported by the givers of the proj>erty, is such a deed of gift 
valid by the Mahomedan law To which the law officer replied that 
it was ; and the moonsiff, being satisfied of the due execution of the 
deed of gift by the deposition of four witnesses to it, and papers 
connected with the collections of the kismuts for many years, dis- 
missed the suit. 

In appeal, it is urged tlnft appellants’ witnesses have proved 
possession by Haneefa and Bussarut after execution of the deed of 
gift, tliat it is necessary to give possession of a thing given, 
tliat the respondents’ names have not been recorded in the col- 
lectorate, that the gift being unlimited the stamp is insufficient, 
and that tlic attestation of the deed by the cazee lias not been proved. 
With regard to the stamp, Construction No. 886 declares that the 
parties may engross it on the stamp they think proper. The deed 
bears the attestation of the cazee, and has been proved by four witness- 
es to the deed and one to the attestation, and it would bo unjust to 
attach suspicion to the document merely because the record keeper’s 
report shews there are no cazee’s registers of that pergunnah in the 
records until some months after the date of this deed. The appellants 
have produced six witnesses, three of whom are own brothers, to prove 
possession by Huneefa and Bussarut after the gift, who have deposed 
accordingly ; but two of these witnesses corroborate the evidence of 
the respondents, for Piikie Khan saying Huneefa and Bussarut had 
given the property to the respondents, his deposition was stopped, 
and Kabil Khan said he had heard of the hibba eight or ton years 
before, or about the time of Bussarut Khan’s deatli, who died in 
Assar 1242, when the gift was likely to be talked of. Under those 
circumstances I dismiss the appeal, and confirm the decision of the 
moonsitf. Costs to be paid by appellants. 

The 20th May 1848. 

No. 353 of 1847. 

Appeal from the decision of Gour Ilarree Bose, Moonsiff of Ghosyong, 
dated \^th September 1847. , 

Phaloo Chuckerbuttee, (Defendant,) Appellant, 
versus * 

Jymunnee Dcbea, (Plaintiff,) Respondent. 

Respondent sued for possession and wasilat of 10 cottahs of 
bogooter land, of which she alleges her father, Neelkant CJiuckerbut- 
tee, had held j)ossession up to his death on the 11th Assar 1242, that 
appellant had not allowed her to take possession except of a small 
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portion, of which also he dispossessed her in Bysack 1250. Appellant 
replied that Neelkant’s two brothers having died without children, he, 
on the death of his wife, left the place, gave up possession of the 
land, and went to live with respondent, but previously petitioned 
the zemindar to grant his bogooter land to appellant, which he 
acceded to and gave him a sunnud of it, dated 5th Poose 1240, and 
tliat, having been in undisputed possession for more than 12 years, 
the suit is barred by lapse of time. The moonsiff*, recording his 
opinion that the suit was not barred by lapse of time, as 12 years had 
not elapsed from the date of respondent^ father’s death, decreed in her 
favor. The moonsiff has, however, overlooked the fact that the ap- 
])cllant alleges possession from the time the respondent’s father gave 
up the land in dispute, and left the place, and not from the date of his 
death. The suit is therefore remanded for trial, and the moonsiff 
will call upon the respondent to prove that she is within time, and 
upon appellant that the suit is barred by lapse of time, and then pro- 
ceed as usual. The usual order will issue in regard to stamps. 

The 20th May 1848. 

No. 298 of 1847. 

Appeal from the decision of Moulvee Mahomed Munnalm^ Moonsiff of 
Bazeetporey dated the 2Qth July 1847. 

Nijabutoollah, (Plaintiff,) Appellant, 

versus 

Hosein Alii Khoondkar, Moosa alias Musnud Alii, Tokee alias 
Sujrut Alii, and others, (Defendants,) Respondents. 

Appellant sued for damages, laid at 150 rupees, for the disgrace 
of an assault committed on him, for which several of the respondents 
were punished in the criminal court by the law officer. The assault 
arose from appellant proceeding to sell and carry off some bamboos 
in a baree, of which both he and respondent, Hossein Alice, claimed 
the proprietory right. The moonsiff’ dismissed the claim, stating his 
opinion that he did not consider any disgrace had been incurred from 
the mutual assault above mentioned ; and for which several of the 
respondents had ^en punished in the criminal court, in which deci- 
sion I concur ; for I can find no precedent in the Sudder Dewanny 
Reports of a paraUel case : there are many for value of property forci- 
bly taken, and also where the injured party selected to sue for 
damages in the civil court instead of in the criminal, but none in 
which a party sued for damages in the civil court after having caused 
the opposite party to be punished in the criminal court 

The appeal is therefore dismissed and the decree of the moonsiff 
confirmed. Costs to be paid by appellant 
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The 22d May 1848. 

No. 23 of 1848. 

Appeal from the decision of Kaleehinhur Rai^ Moonsiff of Mudar^ 
gungcy dated the \5th January 1848. 

Jug|Ternath Surma and Badoo Khan, (Defendants,) Appellants, 

versus 

Kislienkant Surma Chowdry, (Plaintiff,) Respondent. 

Respondent states he had a lakhiraj barree in Komulpore, pergun- 
nali Mymensing, which is entered in the zemindaree sherista in tho 
name of Beernarain and Okhyram, and that an exchange was effect- 
ed on tlie 5th Sratun 1243 between him and appellant — respond- 
ent giving 3 cottahs and 3-4ths for an equal portion of land on the 
bank of the river, belonging to appellant, and a writing to that effect 
on plain paper being given and received by the respective parties ; 
but 10 or 12 days after, respondent finding he had not obtained a fair 
exchange, the writings were returned before witnesses, and cacli took 
possession of Ins own land, and he let his land in Burga to Badoo 
Khan, without taking acabooleut, who, colluding with appellant and 
not giving him Ids share of the crop, he sued both for it : that suit was 
dismissed, and he now sues for possession. Appellant, in reply, admit- 
ted that an exchange did take place in 1842; but instead of his giving 
3 cottahs and 3-4ths on the bank of the river, he gave half of his bur- 
mooter barree, 2^ quarters, adjoining respondent’s barree; and that he 
let the land received in exchange to Badoo Khan, and took a caboo- 
leut from him in Chyte 1242 ; denied tliat the exchange was ever 
cancelled, also stated that the document of the exchange hfid been 
lost when his house was robbed, which was reported to the police, and 
that the baree is in the name of Beernarain and Gunga Harree, 
and two his dependants. 

The moonsiff* decreed the claim, not crediting appellants’ assertion of 
the exchange in 1242, as he did not state date or month, or whether 
a writing of tlie exchange had been given to both parties, and his 
story of his document having been stolen is not creditable, as in his 
rejoinder he only says he reported the theft to the darogah, but not 
whether the loss of that document was mentioned ; and although ap- 
pellants’ witnesses have deposed in his favor, they are low people, and 
the witnesses of respondent men of the same caste.*. 

In appeal, it was urged that the date of the exchange was not men- 
tioned as the date could not be recollected, that two of appellants’ 
witnesses are the mundul and putwarree of the village, and another 
named by both parties; and that two of respondent’s are his relations. 

The case is remanded for further investigation, which I consider 
necessary. Neither party produce any documents in support of their 
statements, and the evidence does not preponderate on respondent’s 
side ; for although his witnesses are of the same caste, and may be 
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more respectable than those of appellant, two of them are his relatives. 
Tlie moonsiff will therefore direct a local enquiry to be made as to 
whether appellant ever had possession of the 2^ quarters of the bar- 
ree he states he gave in exchange to respondent, and whether the 
barree is recorded in the zemindar’s sherista in the names of the per- 
sons stated by respondent, or in those by appellant, and who has culti- 
vated the land received in exchange by appellant from 1242. The 
usual order will issue in regard to stamps. 

The 22d May 1848. 

No. 178 of 1847. 

Appeal from the decision of Mahomed Sadee^ Moonsiff of Slierepore^ 
dated the 20th April 1847. 

Goluck Chunder Pall, (Plaintifl*,) Appellant, 
versus 

Sham Pall and Kishen Mohun Pall, (Defendants,) Respondents, 

Appei^lant sued respondents for 150 rupees as damages for 
abusive language addressed to him. Respondents denied, and said they 
found appellant endeavouring to persuade a witness on their part in 
the suit instituted against them by .appellant’s brother, Soobul Pall, 
not to give evidence for them, and on asking him why he did so, he 
and ten or twelve others came and abused them. The moonsiff dis- 
missed the suit on account of the discrepancies in the evidence for 
the plaintiff’, one witness stating that the respondents indecently 
exposed their persons, another heard only two wa)rds of abuse, and 
the third heard no abuse. I therefore dismiss the apj)eal, and confirm 
the decision of the moonsiff*. Costs to be paid by appellant. 

The 22d May 1848. 

No. 187 of 1847. 

Appeal from the decision of Dequmhur BisicaSy Moonsiff of Nicklee, 
dated the 27th April 1847. 

Khooshalea Dassea, wife of Ramram Doss, deceased, after her 
Sutbutee Das*sea, wdfe of Soorjnarain Bhooya, and Keswurce 
Dassea, wdfe of Jygovind Bhooya, daughters of Khooshalea 
Dassea, and Kishun Chunder Chowdry, (Plaintiff’s,) Appellants, 

versus 

Gungadhur Rai and others, (Defendants,) Respondents. 

Appellants sued for possession with wasilat of 3 annas, 
6 guudahs, 3 cowries of kismuts Bagoyte, Chorparah, *&c., in tuppa 
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Hajradee, in talook No. 619, of which a division was made in 1212 
by an ameen deputed by the collector ; that her husband’s share was 
1 anna, 15 gundahs, of which 15 gundalis was sold to Kishen Chun- 
der Chowdry, that Lebooram’s share was 5 annas, 10 gundahs, of 
wJiich annas 3-6-3 was sold in execution of a decree against his sons, 
Brijinohun and Gourmohun, and purchased by Gungadhur Kai on 
the 1st Phalgoon 1248, who took possession of his separate share, but 
beginning to seize her ryots from the 6th Kartick 1250, she sued 
him under Act IV. of 1840, and obtained an order from the magis- 
trate upholding her possession ; which, on appeal, was reversed by the 
judge, who authorized Gungadhur Rai to have joint possession for 
the share of the talook he had purchased, who accordingly dispossess- 
ed her, from the 10th Bhadooii 1251, of annas 3-6-3 of her share, for 
which she sues with wasilat. Respondents replied that no confirmed 
b lit wara had ever taken place; that when the shares of Muddun 
Mohun, Brijmohun, and others, were under attachment the collector 
collected ijinallee from the whole talook ; that in the suit instituted by 
the collector, one of the shareholders, Kamkant, stated the talook to 
be a joint undivided one ; and that in that suit the alleged butwara 
was rejected, and also in the suit Rishenkant and others versus 
respondent, in which the moonsift*’s decision was reversed by the 
principal sudder ameen on the 13th Assar 1253. 

The rnoonsiff dismissed the appellants’ claim, as the butwara under 
whicli she sets up her claim had been rejected by the principal 
sudder ameen as above. Without entering on the merits of the case 
I am obliged to remand the case for trial, as the rnoonsiff omitted to 
notice the objection made by the respondents that the suit had been 
undervalued. TJie suit is accordingly remanded, and the rnoonsiff 
will proceed as directed by Circular of the 13th September 1843. 
The usual order will issue in regard to stamp. 

The 23d May 1848. 

No. 336 of 1847. 

Appeal from the decision of Mahomed Sadeeky Moonsiff of Sherepore^ 
dated the %th September 1847. 

Kaleechurn Bhuttacharj and others, (Defendant^,) Appellants, 

versus 

Bississer Bhuttacharj, (Plaintiff,) Respondent. 

Appellant appealed as the moonsiff had not noticed his defence. 
The suit having been remanded for trial on the appeal of respondent 
in No. 360, this appeal is decreed ; and the suit having been remanded 
for trial, the usual order in regard to stamps will issue. 
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The 23d May 1848. 

No. 360 of 1847. 

Appeal from the decision of Mahomed Saderk, Moonsiff of Shereporcy 
dated the 8</i September 1847. 

BIssisser Surma Bydiabagis, (Plaintiff,) Appellant, 
versus 

Ramchunder Bhuttacharj, No. 1, Kaleechurn Bhuttacliarj, No. 2, 
Sursutee, wife of Gowreekunt Chuckerbuttee, deceased, No. 3, 
Sham Sikdar, No. 4, Kislina Sikdar, No. 5, Bishna Sikdar, No. 6, 
Seeroo Sikdar, No. 7, (Defendants,) Respondents. 

Appellant states there is in Madubporc, pergunnah Sherepore, 
an hereditary burmootur undivided barrce belonging to him and 
respondents. Nos. 1 and 2, which consists of 4 lots, the boundaries of 
which are detailed in the plaint — ^in the 1st, cottahs, in the 2d, 3J 
cottahs, in the 3d, 7 cottahs, and in the 4th, 4 cottahs, but of the last 
only 2 cottahs belong to them, making a total of 15 cottalis, for one 
third of which he sues respondent, No. 1, having, by destroying the 
boundaries between the above lots and Bagruttee Deebia’s beta, dis- 
possessed him from 1241, with the exception of a tamarind tree, and 
includes in the suit defendants Nos. 5, 6, and 7, as ryots of No. 1, 
defendant No, 3 as a shareholder in the 4th lot, and her ryot No. 4, and 
requests that a division may be made, and possession with wasilat 
and interest given him. Respondent No. 1 claimed the 1st lot as 
within the boundary of Bagruttee Deebia’s beta ; and that the suit was 
instituted from spite as he had sued appellant for the tamarind tree 
in No. 127; that the claim of appellant is upset by a rufanamah 
written by appellant’s father, in which he arbitrated between Ram- 
chunder Chuckerbutty and Kaleekinkur, partners of Bagruttee Dcebia, 
and that he has had possession for a length of time, and in 1214 
placed defendant. No. 6’s father, as a ryot on this lot. With regard 
to lots 2 and 3, he stated that his father, appellant, and Kaleechurn 
were proprietors of the busut beta of their servant, Mooktarara, 9 
cottahs l-3rd of^Which belonged to him ; that he, appellant, and re- 
spondent No. 2, had 3 cottahs of Kishnoram Sikdar’s barree, 1 of 
which belongs to him, making a total of 4 cottahs in those 2 lots, 
which appellant having taken into liis khamarbarree, gave him in 
exchange his (appellant’s) share of the 2 lots of 10^ cottahs claimed 
by him, and of which he has been in possession from 1226 ; and with 
regard to the 4th lot, claimed by appellant, it belonged to respondents 
and Goureekunt, who divided it in 1228, and he and Goureekunt’s 
heirs have been in possession ever since, and the suit is barred by 
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laspe of time. Respondent No. 2 replied the betas claimed belonged 
to appellant, and respondents Nos. 1 and 2 jointly, that appellant’s 
father, having taken Kishnoram iind Mooktaram’s betas into his 
khamarbarree, gave the property in dispute to respondents Nos. 1 
and 2, in exchange for it, and that he placed Kishnoram, a ryot, there 
in 1241 ; that in a suit under Regulation III. of 1828, it was mea- 
sured, found to be in his possession, and subsequently released, and 
that if appellant had any claim to it, he would have brought it then. 

The moonsiff, in a rather confused decision, without noticing re- 
spondent No. 2 at all, decided the suit on its merits, dismissing the 
appellant’s claim, althougli respondent No. 1 alleged the suit to be 
barred by lapse of time ; which being contrary to the rules laid down 
in Circular 13th September 1843, the suit is therefore remanded for 
trial in conformity thereto. The usual order will issue in regard to 
stamps. 

• - 


The 23d May 1848. 

No. 279. 

Appeal from the decision of Rajehunder Chuckerbuiiee^ Moonsiff of 
Serajgungey dated the 23rf Julg 1847. 

Uamniddee Rai and Issurcluinder Rai, (Plaintiffs,) Respondents, 

versus 

Arazollah Mundul, (Defendant,) Appellant. 

Respondents sued for balance of an account, rupees 53*6, due 
for rice sold to the appellant on the I5th Kartick 1253, after deduct- 
ing payment, as entered in respondents’ khata. Appellant denied the 
transaction altogether, and objected that he can read and write, and 
if he had. taken the rice his signature would have been affixed to 
respondents’ khata, whom he does not know, having only lately come 
to Belooa. Respondents replied that living near him and seeing him in 
business he sold him the rice, and as to his writing knew notliing 
about as he had not given out he could write. The. moonsiff decreed 
the claim, as the account is duly entered in respondents’ khata, and 
the delivery of the rice and subsequent demand of the balance and 
appellant’s offer to pay when he had sold the rice are duly proved by 
evidence. The same objections were urged in appeal, and as defen- 
dant has not alleged any cause for a false claim being made, or 
denied dealing in rice, or that his transactions were with any other 
person, I see no reason to interfere with the decision of the 
moonsiff. The appeal is therefore dismissed. Costs to be paid by 
the appellant. 
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The 27Tn May 1848, 

No. 37 of 1846. 

• 

Appeal from tlw decision of Ameerooddeen Mahomed^ Acting Sadder 
Ameen of Zilluh Mymensing^ dated the 6/A November 1846. 

Omurchundor Boso, (Defendant,) Appellant, 
versus 

Edce Begum, (Plaintiff,) Respondent. 

Respondent states she, Shurasheiroodeen Alice, and others, have 
a talook in the 5 anna, 2 cowry jowar Burmee in tuppa Rambuwiil, 
whiclihas been divided between them by private arrangement, and that 
mouzah Burmee fell into her share, and that Nasir Alice and others 
having dispossessed respondent and others of bheel Nuljoora, &c., 
belonging to that mouzah, they sued them, and a measurement havi^ 
been made by orders of the court they obtained a decree in confor- 
mity to the map from the sudder ameen, dated the 30th December 
1829, and afterwards possession : subsequently a suit under Regulation 
II. of 1819 was instituted by GoverniVient regarding that bheel, and 
the special deputy collector on proof of her possession as part of 
mouzah Burmee released it on the 27th February 1 840. Tlie appellant 
having purchased the nuwara mehal, talook Izzutoonnissa Begum, 
zillah Dowlutpoor, tuppa Isapoor, and claiming Nuljoora as belong- 
ing to his mouzah Putantek, began to interfere and petitioned for 
enquiry under Act IV. of 1840 in the Dacca criminal court, and got 
an order from the magistrate, confirmed on appeal by the judge for 
the land then in dispute, viz., 6 beegahs, she accordingly sues to 
reverse that order and for possession with wasilat of bheel Nuljoora 
about 33-pooras 3-16. Appellant replied that the bheel in dispute 
belonged to mouzah Putantek in the nuwara mehal, talook Izzutoon- 
nissa, zillah Dacca, purchased by him for arrears of revenue, and 
of which ho had been put in possession by an ameen deputed by 
the civil court ; that the suit cannot be entertained in a court of this 
district as the property is situated in the district of Dacca ; that the 
case under Act IV. of 1840 was only for 6 beegahs, and respondent 
now sues for 33 pooras ; that the decree adduced by respondent as 
proof of the property being part of mouzah Burmee was obtained by 
collusion with the defendant in that suit, her own brother, Nasir 
Allee, for the purpose of fraudulently annexing lands belonging to 
the nuwara melial to their khalsa mehal, they being then proprietors 
of both; that the suit under Regulation II. of 1819 w'asnot an inves- 
tigation of right, and that when possession was being given to him, 
other shareholders of respondent’s talook endeavoured to prove 
nuwara lands to belong to the khalsa mehal, but that their pleas were 
rejected by the principal sudder ameen and judge, and at that time re- 
spondent made no objection ; and that Omatuzohora, in her suit against 
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Lootfollali Khan in tlie Dacca court for a portion of talook Mahomed 
Ikbal Khalasa, &c., made appellant a defendant by a supplementary 
plaint, as he had purchased the nuwara mehal. 

The sudder ameen decreed in favor of respondent, on the grounds of 
the map prepared in the suit decided by the sudder ameen on tlie 30th 
December 1829, in which suit the property in question was in dispute, 
— the appeal from that decision of Lootfollali, disposed of by the judge 
by the rufanameh filed by the parties, — the decree of the additional 
principal sudder ameen, dated 27th August 1837, in which Lootfoon- 
nissa Khanum, wife of Nasir Alice, sued respondent and others on the 
grounds that respondent had sued her husband in the suit decided 
on the 29th December 1830, for the purpose of injuring her dower, 
and observes that no proof has been produced that the ameen deput- 
ed to put the purchaser in possession of the nuwara mehal was 
ordered to do so by boundaries after making enquiries, which is 
contrary to the usual practice in such cases. 

In a])poal, as well as in the lower court, it is specially urged that the 
suit cannot be entertained in this district as the land is situated in mou- 
zali Putantek in a nuwara mehal in zillah Dacca, which is quite irre- 
levant, for it is not denied that mouzah Putantek is in zillah Dacca ; but 
the question to be decided is, whether the lands belong to that mouzah 
or to mouzah Burmee appertaining to this district ; neither do I consi- 
der the suit liable to nonsuit because respondent sues for the whole of 
the bheel, while the suit under Act IV. instituted by appellant was 
only for 6 beegahs, for appellant therein declared his right to the 
whole of the bheel. With regard to the suit decided by the sudder 
ameen, 30th December 1829, being a collusive one fur the purpose 
alleged by ap])ellant, I consider there is no proof thereof, or good 
grounds for suspicion. Appelhuit alleges it was a collusive one be- 
tween the respondent and her brother, Nasir Allee, but there were 
many other defendants, one of whom, Lootfollali, appealed from that 
decision, and the subject of it was again mooted on the suit ofLootful- 
nissa Khanum versus respondent and others. If the object of that suit 
was, as appellant alleges, to annex the landsofthenuw'aratothekha- 
lasa mehal, by permitting the former to be sold for arrears of revenue, 
it is singular that no steps were taken to effect the object for such 
a length of time. The decree is dated 30th December 1829, and the 
ameen’s report (date of purchase is not stated) giving possession is 
dated 22d January 1840. Appellant urges that fespondent made 
no objection to the report of that ameen, although Lootfollah, pro- 
prietor of 4 annas, 1 1 gundahs, 1 cowrie, 1 krant, did so, and there- 
fore could not have been in possession ; but it is more probable that 
she was not aware that the ameen’s report had affected her interests, 
or with such a decree in her favour she would also have made her 
objections, besides which appellant has not explained why he was not 
made a party in the suit under Regulation II. of 1819, decided on 
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the 27 til October 1840. It remains to be seen whether the report 
of the ameen shews that appellant was put in possession of the land 
in dispute as part of Piitantek. Respondent alleges, and the map 
shews the boundary of mouzah Burmee to be the north side of bheel 
Nuljoora, under which name appellant also claims the bheel, while the 
south boundary of mouzah Putantek is stated in the amecn’s report 
to be the south side of bheel Najara not Nuljoora, which also throws 
doubts on the proceedings of the ameen ; for had he, as stated in the 
report, taken the evidence of the chokeedar and two of the chief 
ryots of Putantek, he would have ascertained the real name of the 
bheel, and both ameen and purchaser (the appellant) ought to have 
been particularly careful that the boundaries were correctly recorded. 
Under these circumstances I see no reason to interfere with the 
decision of the sudder ameen, which is confirmed and the appeal dis- 
missed. Costs to be paid by appellant. 


The 27tii May 1848. 

No. 17 of 1848. 

Appeal from the decision of Modoosoodun Ghose, Moonsiff of 
Nittrakonaky dated the lAth January 1848. 

Mahomed Jan Khan, (Plaintiff,) Appellant, 
versus 

Mataboodeen Khan and seven others, (Defendants,) Respondents. 

Appellants sued to obtain 30 rupees on a bond for rupees 25, 
dated 26th Aghun 1252. Only the respondents, Chona and Khan- 
kooree, defended the case. The former denied executing the bond or 
borrowing the money, stating that a quarrel ensuing between 
Mataboodeen and Fukeer Dass, the latter complained against him 
in the criminal court, making respondent a defendant also, when 
nothing was proved against him, but Mataboodeen, asking for a 
portion of the expenses and being refused, got up this suit in collu- 
siorx with his relative, the appellant. Kankooree stated he had been 
made a defendant in the same case in the foujdarree, and had also 
refused to pay any part of the expenses, but was taken to the appel- 
lant’s house, made to touch a pen, and told he had executed the bond, 
which he altogether denies, or receipt of the money. The moonsiff^ 
fully detailing the evidence and pointing out the glaring discrepan- 
cies in the evidence on the part of the appellant, dismissed the claim. 

In appeal, nothing more is urged than that the evidence establishes 
appellant's claim, which I fully concur with the moonsiff* that it does 
not. The appeal is therefore dismissed. Costs to be paid by appel- 
lant. 
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The 29th May 1848. 

No. 4 of 1847. 

Appeal from the decision of Ameerooddeen Mahomed^ OffciatHlg Sud~ 

der Ameen of Zillah Mymensing^ dated the 10/A December 1846. 

Gourpershad Pall Shaha, (Defendant, with others,) Appellant, 

versus 

Ramsing Shaha, (Plaintiff,) Respondent. 

Respondent sued to obtain rupees 782, 13 annas, value of 351 
maunds of sursoo, and 15 rupees despatched on the 10th Kartick 
1 252, in charge of the defendant, Kaloo Manjee, to the care of 
Jygopal Chowdry at Culna, stating that appellant also went with 
several boats of rice, &c., and on arriving at Pubna seized and tied up 
his manjee, and then he and other defendants carried off his sursoo 
and the 15 rupees, and sold the former on the 11th or 12th Aghun 
at Pubna, of which he was informed by the manjee on his return, 
and made a complaint to the deputy magistrate of Jumalpore, who 
dismissed it on account of lapse of time. Appellant replied that as 
they were fastening their boats one day on the way to Pubna, respon- 
dent’s manjee by his carelessness brought his boat on the prow of a 
boat of the appellant containing 750 maunds of rice and sunk it, to 
which he called the attention of other mahajuns and boatmen in 
company ; that he was about to complain in the criminal court of 
Pubna, which Kaloo Manjee entreated him not to do, offering to pay 
his losses, which were settled before respectable persons of the place 
at rupees 1,128-14, but the manjee being unable to pay more it was 
finally settled at 700 rupees, which he paid him by selling his sursoo, 
took a stamped receipt, and gave him an ikrar and went home, that 
if the property had been taken by force he would have complained 
to the magistrate of Pubna. The defendant Kaloo Manjee’s answer 
is, that when in company with appellant with nine boats, and Gyanuth 
Shah with one, in passing a place where the current was very 
strong one of appellant’s boats struck against a chur and sunk, on 
seeing which he went to a distance and came to, but not going to 
assist appellant he abused him and on the day they left.that place 
said he had sunk the boat, put the boatmen of that boat on his boat, 
and on getting to Pubna he and his boatmen were put in different 
places by appellant ; tliat appellant first took the. 15 rupees and liis 
things, and then all the sursoo and sold it, and kept the price of it, 
and told him not to complain as he would give him a document 
which would satisfy his employer, and gave him a receipt for part of 
the price of the sursoo, but fearing he would complain kept him 
and his boatmen in restraint, and only let them go when they got to 
Serajgunge. 

The sudder ameen commences his decision with : ‘‘ from 
the evidence of the witnesses of both parties;” while in his 
roobakaree of the 4th December he assigns reasons, insufficient 
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onesj for not issuing process on the appellant’s witnesses, and then 
proceeds to decree the sum claimed on the grounds of the receipt of 
appellaiit and copy of a deposition of Govind Jlialloo in the criminal 
court filed by Kaloo Man jee, and other papers of the case, against all 
the defendants except Kaloo Manjee, and rejects the defence set up 
by appellant because the ikrar is not filed, and if it was on a too 
small stamp he would have caused the proper stamp to be affixed or 
shewn that he had taken the necessary steps for that purpose, and 
would have named respectable persons of Pubna as witnesses, (one of 
the witnesses, I observe, is of that place,) that five of the nine witnesses 
on part of appellant are defendants, and that he has hot requested 
them to be struck out of the list of defendants, (which would have 
been illegal) and that the reasons for not taking the evidence of the 
witnesses of the defendants is recorded in the roobakaree of the 4th 
December, that there is no enmity between appellant and Kaloo 
Manjee, and that it is improbable a small boat could sink a large one, 
or if it had, the loss would not have been made good without applica- 
tion to the courts. To this decision various objections have been 
stated in appeal ; and the suit must be remanded for trial as the 
appellant was entitled to have whatever evidence he thought proper 
to adduce heard by the c.ourt before decision. Proof also of the 
defence set up by Kaloo Manjee ought also to have been called for. 
The suit is therefore remanded for trial by the principal sudder 
ameen, the office of sudder ameen having been abolished, who will 
take the evidence of the witnesses already named by appellant and 
also call upon the defendant, Kaloo Manjee, for proofs of his defence. 
The usual order in regard to stamps will issue. 


The 29th May 1848. 

No. 69 of 1848. 

Appeal from the decision of Ramdoollub Doss, Ojfficiatittg Moonsiff 
of Nusseerahady dated the 26^4 February 1848. 

, . Setulchunder Ghose, (Plaintiff*,) Appellant, 
versus 

Bhowanee Gopta, another, and Siinkurec Gopta, sister of Kaleekish- 
wor Sehi, deceased, (Defendants,) Respondents. 

Appellant sued respondents as the heirs of Kaleekishwor Sein 
for rupees 299-7-8, balance due on a bond dated 11th Chyte 1252 
for rupees 300, after deducting payments, one of rupees 19-8 on the 
26th Assin 1253 by Ramlochun Majoomdar, endorsed on the bond, 
and one of rupees 21-8, not endorsed, by Rampershad khansamah. 
Respondent Sunkuree replied she was not her brother’s heir or in 
possession of his property, that appellant is, and her brother was in 
the service i)f Tarramunee Chowdranee, and if appellant lent money 
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on her account he can sue her, and if the money was not borrowed 
on ]jer account why were the payments- made by her naib and kan- 
samali ? Bhawanee replied that if the payers and other omiah of Tar- 
ramunee were sent for, it would be proved that the money was bor- 
rowed on her account 

The moonsiff dismissed the claim, observing that there are 
six witnesses to the bond, and that the three in the lower line 
have evidently been added since the bond was executed ; that only 
one of the former and two of the latter, who cannot read or write, 
have given evidence and cannot attest the bond or state the date 
of it ; that the witness brought forward to recognize Kaleekishwor’s 
writing is not wortliy of credit as the ke of liis name in the bond is 
very differently written from that in two other bonds fil^d by appellant 
in corroboration thereof ; that appellant . was unable to prove the 
payments, and in reply to a question said he did not consider it ne- 
cessary ; and that the former moonsiffs fysala of the 23d November 
1847, filed by appellant, proves that Sunkuree Gopta is not the heir 
or in possession of the property of Kaleekishwor. 

In appeal, it is urged that the witnesses’ names on the bond are 
written by different people, and that he endeavoured to cause the 
attendance of one of them and of another witness to the bond, but 
could not eff'ect it, and that people do not always write their signa- 
tures exactly mike. Fully concurring in the reasons assigned by 
the moonsiff* for dismissing the claim, his decision is confirmed and 
the appeal dismissed. Costs to be paid by appellant. 

The 30th May 1848. 

No. 5 of 1847. 

Appealfrom the decision of Ameerooddeen Mahomed^ Officiating Sudder 
Ameen of Zillah Mymensing^ dated the ^th December 1 846. 

Dusrut Gope and Lochun Gope, (Plaintiffs,) Appellants, 
versus 

Jymunnee Gopenee and Raidhunee Gopenee, (Defendants,) 
Respondents. 

Appellants state their grandfather had three sons and a 
daughter, whose son he is, the respondents are widows of two of the 
sons, and appellants sued for the share of Doorgaram, who died with- 
out children, in tlie property inherited from his grandfather of which 
he had possession, but quarrels ensuing between them and respon- 
dents they made a complaint in the criminal court and were referred 
to the civil suit 

Respondents replied that appellants’ grandfather was very poor 
and left no property, that at first the three sons lived togetfier, but 
that Doorgaram separated from them in 1213, after which their 
husbands realized the property, buffaloes, &c., and bought it in their 
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own names as well as talooks^ all of which they are in possession of 
and have been in undisputed possession of, and that the suit has been 
instituted contrary to Construction 1040. Appellants replied, denying 
tlie separation, and stating that Doorgaram being the eldest son pur- 
chased the property sometimes in his own and sometimes in his 
brothers' names, that the talooks have been attached and the con- 
struction referred to was irrelevant. 

The sudder ameen, after detailing the points for decision, dismissed 
the claim without in the first instance noticing respondents’ plea tliat 
the suit had been instituted contrary to Construction 1040. I there- 
fore, in conformity with Circular 13th September 1843, remand the 
suit to the principal sudder ameen, the office of sudder ameen having 
been abolishecL who will in the first place decide that point, and if ho 
considers the Construction irrelevant will then decide the suit on its 
merits. The usual order in regard to stamps will issue. 



ZILLAH NUDDEA 


Present: J. C. BROWN, Esq., Judge. 


The 9th May 1848. 

No. 24 of 1845. 

Regular Appeal from g decision passed hg Syud Ahmud Bukhshi late 
Officiating Principal Sudder Ameen of Zillah Naddea^ on the \Sth 
of December 1844. 

Mrs. Helen Harris and Co., (Plaintiffs,) Appellants, 
versus 

Doorganund Roy and others, (Defendants,) Respondents.*^ 

This suit was decided in tliis court by Mr. Charles Udny, acting 
judge, on the 30th of July 1835, who dismissed the plaintiffs^ claim. 
On an appeal being preferred to the Court of Sudder Dewanny 
Adawlut, his order was reversed by Mr. J. F. M. Reid, officiating 
judge of the superior court and returned for further investigation 
with the following instructions: — That notices were to be served 
upon all the mozahims, or opponents, who were to be made defen- 
dants to the suit, and before them the appellant was to be called 
upon to exhibit proof of the claim, and the defendants (respondents) 
for whatever they could produce to subvert it, more particularly 
with refernce to mouzah Kuthul Potah which the appellants claim as 
belonging to their zemindarry, and the respondents declare it belongs 
to the zemindarry of Kassheenath Banerjea and others. Substantial 
proof is required as to which of these statements were true, and if 
the respondent had any concern with the mouzah or, not. This point 
being decided, the actual possession of the defendants of the assessed 
lands, and, if they were so, the average rate of the pergunnah, was 
to be enquired into and fixed.” 

The case was, under orders received from the Superior Court, 
transferred to the principal sudder ameen on the 31st of May 1841, 
to carry out the instructions of the Court above referred. By him it 
was referred to the collector to report upon what portion of the 
plaintifts’ claim was assessed and what was lahhiraj ; and upon the 
receipt of the collector’s reply, the officiating principal sudder ameen 
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Syud Ahmud Buksh, recorded that he concurred with the collector 
in Ills opinion that the plaintiffs had no right to a portion of the land 
claimed by them, and differed with him as to the rest of the land 
being the property of the plaintiffs. 

He called for no proofs as ordered by the Superior Court, but satis- 
fied himself with deciding on the merits of the case, by what was 
stated by the collector and his ameen. 

The decision of the suit not having been made in conformity with 
the express orders of the Court of Sudder Dewanny Adawlut, cannot 
be considered complete or satisfactory. 

It is therefore ordered. 

That, under the provisions of Regulation VIL of 1838, and Clause 
2, Section 2, Regulation IX. of 1831, this suit be returned to the 
file of the principal sudder ameen with instructions to carry out the 
orders of the Court of Sudder Dewanny Adawlut, dated the 9th of 
January 1838, and then to decide tho case on its merits. 


The 13th May 1848. 

No. 108 of 1845. 

Regular Appeal from a decision passed hy Jlahoo Ram Lochun Chose^ 
Principal Sudder Ameen of Zillah Nuddeuy on the 26tli of 
April 1845. 

Jadub Chund^ Chowdlirec and four others, (Defendants,) 
Appellants, 

versus 

Suntose Naraen' Acharje and two others, (former Defendants,) 
(Plaintiffs,) Respondents. 

This suit was instituted by Suntose Naraen Acharje, against 
Jadub Chunder Chowdhree and four others, his co-parceners, and 
Rasmonee Debea and Jymunnee Debea, the proprietors, who are 
now respondents, * to obtain possession of a putnee talook under a deed 
of sale dated the 19th of June 1843, corresponding with 6th Assar 
1250 B. and registered on the 23d of the same month. 

The defence set up by Jadub Chunder Chowdliree and his co- 
parceners is that they had the talook in ijarah up to the end 
of 1249 B. and that on the 25th of Maugh of that year, cor- 
responding with the 6th of February 1843, they purchased the 
putnee in dispute, and accordingly continue in possession. The 
deed under which they claim the putnee was not registered. 
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Rasmunnee Debea and JyTuunnee Debea have acknowledged the 
deed in the possession of the phuntiff to be true, and deny having 
executed by the defendants. They also state that they gave the 
putnee to the plaintifiFs, and deny having given it to the defendants. 

The principal sudder ameen, after making every necessary inves- 
tigation and examining the witnesses of both parties, gave the decree 
- in favor of the plaintiff, on the m’ounds set forth in his decision, 
declaring the plaintiff’s deed and his right to obtain possession and 
the sum of 200 rupees, mesne profits, proved. 

The defendants, Jadub Chunder and four others, appealed on very 
insufficient grounds, the most cogent of which was that, if the prin- 
cipal sudder ameen did not consider the evidence of their witnesses 
sufficient to prove their deed of sale, he should have issued process 
for their three remaining witnesses who had not been examined. 

On referring to the original record it appears that tlie defendants 
(now appellants) named eight witnesses in support of their defence, 
of whom five attended and gave evidence, and the subpoena was not 
served on the remaining three. The process was issued again for 
those three, and the defendants a second time failed to point them 
out, so that it could not be served. 

On the 10th of April 1845, the principal sudder ameen asked the 
vakeels of both parties if they had any further proofs to file or 
witnesses to summon, and they respectively replied in the negative, 
and again on the 25th of the same month, when he decided the 
case, he put the same question and obtained the same answer. 
Under these circumstances, the objection taken to the decision on 
the ground of the three witnesses not having been summoned is 
frivolous and vexatious. 

With the exception of what the principal sudder ameen has re- 
corded about rejecting the appellants’ deed because the stampt paper 
was purchased at Gowarree (the sudder station) instead of atDewan- 
gunge, I agree with him in the view he has tak^i of the rights of 
the parties in this case, and I am of opinion that, under tlie provi- 
sions of Act XIX. of 1843, the plaintift‘’s deed must have preference 
to that exhibited by the defendants (appellants,) and as the latter 
party have not shewn any good or sufficient reason for disturbing, 
altering, or reversing the decree they have appealed against, there 
is no occasion, as provided for in Clause 3, Section 16, Regula- 
tion V. of 1831, to summon the respondents. 

Ordeeed, 

That the appeal be dismissed, the principal sudder ameen’s de- 
cree dated the 25th of April 1845, be confirmed, that this be 
intimated to him in order that he may carry out the same, and the 
appellants called upon to pay the amount decreed, with costs, and 
interest up to day of payment. 
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The 16th May 1848. 

No. 109 of 1845. 

Regular Appeal from a decision passed by Baboo Ram Lochun Ghost 
Rai Bahadoor^ Principal Sudder Ameen of Zillah Nuddea^ on the 
2Ath of April 1845. 

Surroop Chunder Sircar Chowdhree, and after his decease Bindrabun, 
Sircar Chowdhree, and Srush Chunder Sircar Chowdhree, 
(Plaintiffs,) Appellants, 

versus 

Bydenath Coondoo, Helen Harris, and two others, (Defendants,) 

Respondents. 

The plaintiff in this case prosecuted to obtain possession of certain 
premises he alleged were mortgaged to him on the 9th of Assin 1241 
B. JE. (corresponding with the 24th of September 1834) for the sum 
of Sicca rupees 1,000, which money was to be repaid to him on 
or before the 30th day of Assin 1248 B. corresponding with 
the 15th of October 1841, together with interest at the rate of twelve 
per cent, per annum. 

As the money was not repaid according to the terms of the said 
mortgage bond (kutkabaleh,) the plaintiff (mortgagee) instituted a 
summary suit in the civil coint under the provisions of Regulation 
XVII. of 1806, to foreclose the mortgage, on the 28th of Poose 1248, 
corresponding with the 10th of January 1842. The notice dated 
the 15th of January 1842, corresj^nding with 3d of Magh 1248, 
was not served on the defendants till the 6th of March, corresponding 
with 24th Phalgoon 1248. The defendants took no notice of the 
suit pending against them till the 5th of January 1843, corresponding 
with 22d of Poose 1249 B. -®., when they presented a petition 
stating that on the 7th of Phalgoon 1248 B. corresponding with 
17th of February ft42, they had sold their property, claimed by the 
plaintiff in mortgage, to Mr. Francis Hams for 2,200 rupees, and 
denied the plaintiff’s claim. 

The principal sudder ameen has for seven reasons detailed in his 
decree considered the plaintifTs claim not proved, and has accordingly 
dismissed it. The first four and the seventh are not in themselves 
sufficiently cogent^ m my opinion, to lead to a dismissal, but the fifth 
and sixth are j^eatly against the plaintiff’s claim. It appears that out 
of the plaintifiFs witnesses one man has given evidence in his favor 
on four separate occasions, another twice, and a third once, which is 
a suspicious circumstance and lead a person to suspect the rectitude 
of their conduct. Again, from the evidence of Ramdhun Chungo, 
Ketabdee Sheikh, Sudduroodeen Sheikh, and Nepal Sheikh, it is on 
reqord that about the end of 1247 B. or shortly before the 
plaintiff instituted his claim under Regulation XVII. of 1806, he 
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had been endeavouring to purchase the defendants’ house for 1,500 
rupees, but the defendants got a better price from Mr. Harris. 

If the .plaintiff’s mortgage was really in existence, there was no 
occasion for him to purchase the house for a larger sum than what 
was mentioned in the mortgage bond. # 

1 entertain great doubts of the genuineness of the mortgage claimed 
by the plaintiff^ Surroop Chunder Sircar Chowdhree did not bear 
the best character for honesty in his dealings, and nothing was easier 
for him than to draw up a mortgage deed and have it witnessed by 
persons who had it appears previously given evidence in his favor. 
Had his charccter been unimpeachable, and his witnesses credible, 
I should have felt inclined to reverse the principal sudder ameen’s 
decree, as I consider the defendant was not justified in disposing of 
the house, &c., to Mr. Harris after a claim of mortgage had been in- 
stituted by the plaintiff^ nor were they justified in causing their deed 
of sale in favor of Mr. Francis Harris to be registered after a notice 
had been served upon them, and before the suit instituted in court 
had been decided one way or another. It was in fact alienating pro- 
perty, for which a claim was instituted according to law. 

The point of the validity of Mr. Harris’s purchase is not before the 
court, so that no further notice need be taken of it. 

With regard to the genuineness of the appellants’ deed of mortgage 
(kutkabaleb,) I entertain great doubts as above expressed, and under 
these circumstances I must reject the appeal. 

It is thebefobe obdebed. 

That the principal sudder ameen’s order of dismissal of the plaintiffs’ 
claim is confirmed, and the appeal dismissed with.costs, together with 
interest to day of payment on any costs decreed to the respondents 
by the principal sudder ameen from the date of that order. Mrs. 
Helen Harris, having appeared by vakeel in this court without being 
summoned, must bear her own costs incurred in tliis court. 

The 17th May 1848. 

No. 123 of 1845. 

Regular Appeal from a decision passed by Baboo Ram Lochun Ghose 
Rai Bahadoor^ Principal Sudder Ameen of Zillgh Nuddea, on the 
9th of July 1845. • 

Nubbeen Chunder Bose, (Plaintiff,) Appellant, 
versus 

Hurree Purshad Bhuttacharj and two others, (Defendants,) 
Respondents. 

The plaintiff sued on a bond executed by the three defendants for 
Company’s rupees 956. The defendants denied having executed 
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the bond or borrowed the money, and stated that on the day the 
bond is dated they were elsewhere. 

The principal sudder ameen has rejected the evidence of four of the 
plaintift‘’s witnesses on the grounds that they are common low people, 
and do not know how to or write. Two others who can read and 
write he has rejected as not appearing to be the credible witnesses con- 
templated by Section 15, Regulation III. of 1793, but on what proof 
he has declared them to be unworthy of credit, is not stated. He has 
given as a second reason for dismissing the plaintiff’s claim, that 
there was no ostensible occasion for Hurree Purshad Bhuttacharj, 
being mixed up in the obligation with the other defendants, but he 
has not made any investigation into the matter. He has also record- 
ed as a reason for rejecting the plaintiff’s claim, that the parties were 
not on terms of intimacy, and were in fact strangers to each other, 
and that it was therefore most improbable that the plaintiff* should 
have advanced so large a sum to parties with wliom he was not 
acquainted, without sufficient security, but he has not required any 
proof from the plaintiff that he was on terms of intimacy with them, 
as he has stated he was. Fui'ther, he has not called upon the plaintiff 
to produce his account books in support of his claim, which was a 
necessary precaution before dismissing his suit. 

The dismissal of the plaintiffs suit without full and searching 
enquiry, being at variance with justice and contrary to all precje- 
dents, and the rejection of four of the plaintiff’s witnesses’ evidence 
on the ground of their being ignorant of reading and writing being 
opposed to a decision passed by the Court of Sudder Dewanny 
Adawlut, on the 31st of August 1847, on a petition for the admis- 
sion of a special appeal from a decision of the first principal sudder 
ameen of zillah Jessore, under date the 24th June 1846, reversing 
that of the moonsiff of Singa, under date the 17th of March 1846, 
in the case of Gopce Sirdar, plaintiff, verms Turrickoollah Sirdar, 
defendant, {vide page 488 of the printed Decisions of the Court re- 
corded in English during 1847,) I admit this appeal, and, in re- 
manding the proceedings under the provisions of Act VII. of 1838, 
desire that the principal sudder ameen, with reference to what the 
plaintiff has stated this day in reply to the questions put to him, and 
the above remarks, call for further proofs from the plaintiff and the 
defendants if he, consider it necessary, and then re-consider liis 
judgment, and d6 not reject the evidence of witnesses merely because 
they cannot read and write. The amount of the stampt paper for 
instituting the appeal is to be returned to the appellant, and the 
respondents having appeared by vakeel without being summoned, 
there is no occasion to pass any orders regarding their costs. 
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The 19th May 1848. 

No. 155 of 1845. 

Regular Appeal from a decision passed Inf Baboo Ram Jjochun Glwse 

Rui Bahadoor, Principal Sudder Ameen of Zillah Nuddea, on the 

9th of July 1845. 

Alluni Khan, (Defendant,) Appellant, 
versus 

Pran Kishen Rai, Pauper, (Pltuntiff,) Respondent 

This appeal is not from tlic order of a decree passed by the prin- 
cipal sudder ameen, but to counteract any injurious effect his 
remarks made in his regular file. No. 160 of 1843, might have with 
regard to a deed of sale executed in the appellant’s favor by the 
respondent’s father. My opinion of those remarks are recorded in 
my decision passed this day, in a regular appeal preferred by tlio 
respondent No. 156 of 1846, and there is no occasion to record any 
thing more here regarding them, than that they were gratuitous and 
uncmled for, as the genuineness of the appellant’s deed was not 
investigated nor in question. 

There was no occasion for this appeal, but having been made it 
must be disposed of The respondent is, however, only nominally 
so ; there is no ocoasion therefore to summon him. 

Tlie ai)pellant being entitled to have an order in his favor, to do 
.away with any injury the principal sudder ameen’s remarks might 
cause him. 


It is oedesed, 

Tliat the appeal is decreed, but under the peculiar circumstances 
of the case the appellant must pay his own costs. 

The principal sudder ameen is admonished that, under the cir- 
cumstances of the suit he disposed of, in which Pran Kishen Rai, 
(pauper,) was plaintiff, and did not prove his suit, and in which the 
vahdity or genuineness of the appellant’s deed of sale was not inves- 
tigated, he ought not to have passed any opinion which might here- 
after prove injurious to the appellant’s rights. 
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The 19th May 1848. 

No. 156 of 1845. 

Regular Appeal from a decision passed by Baboo Ram Lochnn Ghose 

Rai Bahadoor, Principal Sudder Ameen of Zillalt Nuddea, on 

the 9^A July 1845. 

Prankishun Rai, Pauper, (Plaintiff,) Appellant, 
versus 

Chundur Coomar Pal Chowdhree, Allum Khan, and others, 
(Defendants,) Respondents. 

The plaintiff (appellant) sued as a pauper for the re-posscssion of 
certain jumma lands, which he stated were in the occupancy of 
his father for a long series of years, and from which Golab Khan 
and Allum Khan, who were the cultivators of it, forcibly dispossessed 
him (the plaintiff^s father,) in 1241 B. M; that his father com- 
plained to the zemindar, who promised to have him reinstated, but 
did not do so, and that his father was about to prosecute the parties 
in court when he died in the month of Assar 1 247 B. JE. 

The defendants, Golab Khan and Allum Khan, denied having 
forcibly or by any stratagem got possession of the jumma claimed 
by the plaintiff ; they state that they purchased the right to it on 
the 25th of Cheyt 1240 B. jJi, and remained in quiet and undis- 
turbed possession during the plain tifPs father’s life time, a period of 
seven years, and that in Assin 1241, they applied to the zemindar 
and obtained an umuldustucK. This statement is corroborated 
by the zemindar, who states that he gave a pottah for the land to 
Golab and Allum Khan, with the concurrence of the plaintiff’s father, 
on the 16th of Assin 1241 B. AJl., and that they have paid the rent 
regularly since. 

The principal sudder ameen has stated in his decree that four 
points have to be decided in this case. First, whether the jumma 
claimed by the plaintiff was, as he stated, hereditary or not. Second, 
if the zemindar, i. e. proprietor of the soil, transferred the putnee 
tenure to another party, had the plaintiff any right to institute his 
suit to reverse it? Third, if the name of Tiloke Clmnder Rai 
(the plaintiff’’s father) was recorded in the zemindar’s serishtah, as 
having any proprietory right in the jumma at the time of his death. 
Fourth, if the deed of sale, under which Allum Khan claimed the 
jumma, is genuine or not. 

The principal sudder ameen decided that with regard to the first 
point the zemindar had denied that the* jumma was hereditary, and 
the^ plaintiff has given no proof to the contrary in support of his 
claim.lt is not proved that the plaintiff’s father was forcibly disposscs- 
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sed, but it has been shewn, and not contradicted, that the right of 
occupancy was transferred to Alluni and Golam Khan with his 
knowledge and sanction. Secondly, that it is clear even from the 
plaintiff^s own statement that his father was not in possession for 
about seven years prior to his decease, and did not take any steps to 
regain possession ; that plaintitf’s claim therefore is now inad- 
missible. 

I agree with the view taken by the principal sudder amecii re- 
garding the plaintiff’s case, and am of opinion that the appeal insti- 
tuted by the appellant (plaintiff) is vexatious and the reasons frivo- 
lous, as he has not advanced any thing to sliew that the grounds for 
the dismissal of his suit, as stated by the principal sudder ameen 
were erroneous. Under these circumstances there is no occasion, as 
provided for in Clause 3, Section 16, Regulation V. 1831, to 
summon the respondents. 

One of the respondents, however, has appealed from the decree 
passed by the principal sudder ameen, (No. 155 of 1845,) not object- 
ing to the final order, but to the remarks he has made on the deed 
of sale executed in his favor by Tiloke Chunder Rai, fearing those 
remarks, if allowed to stand, may injure his rights at some future 
period. I am of opinion that the principal sudder ameen having 
decided and declared that the plaintiff had not proved his claim, and 
that for the reasons stated it was inadmissible, he should liave satis- 
fied himself with merely dismissing the suit, and that the notice he 
luas taken of the defendants’ deed of sale in the concluding part of 
his opinion was gratuitous and uncalled lor, and that his remarks 
cannot in any way injure the defendant’s rights, as no investigation 
regarding them has been entered into. 

OnDEiuon, 

That the principal sudder amcen’s decree, dated the 9th of July 184.5, 
as far as relates to the plaintilPs (appellant’s) claim is confirmed, 
and the appeal is dismissed. The appellant is to make good all the 
costs of the suit, as stated in the principal sudder ameen’s decree, 
with interest to day of payment, and is also to pay all the costs of 
this appeal. 

The 26th May 1848. 

No. 39 of 1848. 

Regular Appeal from a decision passed by Baboo Sumbhoo Chunder 
Chatterjee^ Moonsiff of tSantiporcy on the 22r/ of March 1848. 

Gopal Ruffoogur, (Defendant,) Appellant, 
versus 

Nulloo Mundul, (Plaintiff,) Respondent. 

The plaintiff (respondent) prosecuted tlie defendant for rent of a 
house, at the rate of 1 rupee per mensem for thirteen months. 
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He set forth in his plaint that he had purchased the premises in the 
first instance from the defendant, and had a regular deed of sale in 
his favor by the defendant, and that after the purchase was completed 
the defendant applied to him to rent the house, when a regular 
written agreement was executed by him. 

The defendant denied having sold the premises to the plaintiff, as 
well as having entered into any engagement for the payment of 
1 rupee per mensem in favour of the plaintiff^ and stated that he 
could prove that he was in Calcutta on the day on which the agree- 
ment was said to be executed. 

The moonsiff took the evidence of witnesses in support of the 
agreement to pay rent, and having declared that tlie signature re- 
sembled the defendant’s signature on his vakalutnamah, decreed the 
suit against him without waiting for the defendant to prove what he 
had stated. 

I am of opinion that the grounds upon which the moonsiff has 
given a decree in favor of the plaintiff are entirely insufficient. The 
])laintiff grounded his claim upon his having purchased the premises 
from the defendant, and having received rent from him for about 
eight years prior to the period for which the suit was instituted. 

The defendant denied having sold the property to the plaintiff* or 
having ever paid any rent. The plaintiff* should therefore have been 
nonsuited, and allowed if he chose to prove his purchase and the 
receipt by him of rent from the defendant for the time prior to the 
thirteen months for which he has prosecuted. 

The signature on the agreement to pay rent, which the plaintiff* 
alleges to be that of the defendant, does not on comparison with the 
defendant’s signature on the vakalutnamah bear any similitude to 
it, and if it did it would be no proof that it was w^ritten by the 
defendant. 

I do not consider tlie evidence adduced by the respondent in sup- 
port of his claim sufficient under all the circumstances elicited. The 
wn'tnosses arc all residents of Santipore, which is a place notorious 
for the little dependance to be placed on the veracity of its in- 
habitants. The purchase of the premises, as well as former pay- 
ment of rent, was contested by the defendant. The plaintiff* should 
therefore have proved both before he got a decree in his favor for 
the rent which is*the matter of this suit. As the moonsiff was of 
opinion that the plaintiff’s claim was good, he should have given the 
defendant time to produce proof of the assertions made by him in his 
answer to the plaint. The moonsiff has given as one of the grounds 
for his decision that the signature of the defendant on the vakalutna- 
mah filed in the suit, resembled that on the agreement or kabooleut to 
pay rent. The two signatures do not resemble each other at all, and 
even if they did it has been ruled by the Court of Sudder Dewanny 
Adawlut, on the 7th of April 1847, that resemblance of hand-writing 
is hot admitted as couclusivo. 
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Considering under these circumstances that the decision of the 
mooiisiff of Santipore is contrary to law and precedent, and that it 
has been passed upon insuflScient grounds, I reverse it, and order 
that the case be remanded to his file, to dispose of with regard to 
the above remarks, 

The stainpt paper fee for this appeal to be returned to tlie appellant, 
who must for the present bear any expense he may have incurred 
in making this appeal, and when the case is finally disposed of it 
will be decided who is to bear the costs. 

The 30tii May 1848. 

No. 3 of 1848. 

Refjulnr Appeal from a decision passed hy Dahoo Lnkkheennrnen 

Mitlei\ Aloons'iff stationed at Kayhazpookoorea^ Zillah Nuddea^ 

on the of December 1847. 

Gourchunder Mookherjea, (Defendant,) Appellant, 
versus 

Bukhtawur Mundul, (Plaintiff,) Respondent. 

This suit was preferred by Bukhtawur Mundul to set aside an 
award against him, by the assistant collector, under the provisions of 
Regulation VIL of 1799, for the rent of two boegahs of birt land, 
which he stated, he held from Ooinakunt Cliuckerbuttce, and others, 
and for the rent of which land stating it to be 2 beegahs and 6 bis- 
was, Gourchunder Mookherjea prosecuted him, and a summary 
decree passed in his favor. 

The reply of the defendant (appellant) was that he had purchased 
the land in the plaintifi*’s occupancy from Ramchunder Chuckerbuttee, 
the father of Oomakunt Chuckerbuttee, and the father of the plaintiff 
(respondent) had taken a three years’ lease of the land from him in 
1241 B. M . ; that on the expiration of that lease he (the defendant) 
kept the land in his own cultivation for one year, and on the 15th of 
Phalgoon 1245 B. JE. the plaintiff took a lease of the same land, 
fiom^hiin (the defendant) for eight years at the rate of 2 rupees, 
8 annas, which rent he regularly paid up to 1250 B. JE . ; and that in' 
consequence of his not paying for 1251 B. JE. he (the defendant) 
brought his suit under Regulation VII. of 1799, wnich was decreed 
in his favor. 

When this suit was instituted in the moonsiff’s court he directed 
local investigation on certain points to be made by the ameen at- 
tached to his office, which he ought to have made himself, as the 
decision of the suit rested (he recorded) on those points bring proved 
or not 
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WJiat is recorded regarding the unsatisfactory investigation 
made by the assistant collector, was all right ; but he has, 1 think, 
accredited the pottah filed by the plaintiff, and discarded the proof 
exhibited by the defendant, without due investigation. The defen- 
dant stated that he had purchased the lands, measuring 2 beegahs 
and 6 cottahs, from the father of the party, from whom, the plaintiff 
says, he received a pottah in which no limitation of time is fixed. 
The point therefore to be first ascertained was, if the party from 
whom, the plaintiff says, he received his pottah, was rightful owner 
of the land, or if the defendant’s allegation of having purchased the 
land from the father of Oornakimt Mooklierjea, was true or other- 
wise. 

Tliis point being settled, the moonsiff ought to have gone himself 
to the spot, and made any local enquiries himself. 

Tlie ameen should never be employed to make local investigations 
or to furnish a report upon any points which affect the decision of a 
case. If, for any reasons, which should be clearly stated, it is neces- 
sary to take the evidence of witnesses wlio cannot appear in court, 
the ameen should have the questions which are to be put to such 
witnesses given him, and he should restrict himself to recording the 
answers, and make his return without expressing any opinion either 
as to what is proved or what is not. That must be decided by the 
court. In the same way in making local investigations he should 
restrict himself to them alone, and not give an opinion one way or 
another. In this case the ameen has given his opinion as to what 
has been proved and what has not, which is highly improper. 

Not being satisfied with the investigation the moonsiff has made 
in this case, and considering it incomplete, it is necessary to return it 
to liim to decide whether the party from whom the plaintiff (respon- 
dent) states he received his pottah, or if the defendant (appellant) 
was and is the rightful owner of the land, and, if he considers any 
local investigation is necessary, to proceed himself to the spot and 
make it. 

He has credited the evidence of the witnesses called by the plain- 
tiff without any good recorded grounds, and liis reasons for reject- 
ing the evidence or the defendants’ witnesses are insufficient and un- 
satisfactory. 

• It is therefore ordered. 

That this suit be returned to its original place on the moonsiff’s file 
and that with reference to the above remarks he re-investigate it. The 
value of the stampt paper for making the appeal, to be returned to 
the appellant, and both parties are to bear their own costs at present, 
and when the suit is finally disposed of it will be decided who is to 
bear them. 
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Present: R. J. LOUGHNAN, Esq., Judge. 

The 8th May 1848. 

No. 5 of 1845. 

Appeal from the decision of Moulvee Mahomed Rafiq^ Additional 
Principal Sudder Ameen^ dated Vlih December 1844. 

Ramoo Roy, (Defendant,) Appellant, 
versus 

Gopee Chund and others, (Plaintiffs,) Respondents. 

Suit to recover an auction sale, laid at rupees 1,422-15-0. 

The plaintiffs in their plaint stated that Gopee Chund and 
Phool Kooer, not having the means of defraying the expences of 
the suit, Hurk Lall, by an agreement, ( ikrarnamah,) dated 21st 
August 1843, purchased the half share of their rights in the 
estate of which the sale was sought to be reversed, for the sum of 
Company's rupees 300, and therefore sued jointly with them for 
the reversal. The principal sudder ameen, though deciding the 
case on its merits, and decreeing the reversal of the sale, excluded 
Hurk Lall from the benefit of the decree. 

In appealing from this decision, the defendant pleaded among 
other things, that the suit was inadmissible, on the ground of 
the transaction above detailed between the plaintiffs, which he 
described as an act of champerty, or encouragement of litigation. 
This plea not having been noticed in the decision of this court, 
passed by a former judge on the 19th April 1847, constituted 
the ground on which, upon a special appeal to the Sudder De- 
wanny Adawlut, the case has now been remanded for re-trial. 

The appellant cited as precedents in support of their plea 
abovementioned, decisions both of the provinctal courts and of 
the Sudder Dewanny Adawlut. That of the Sudder Dewanny 
Adawlut of the 28th July IMS, in the case of Lootfooniiissa and 
others, appellants, versus Meheroonnissa and others, respondents, 
a case exactly in point, must rule the decision^in the present case. 

The principal plea of respondents, in reply, is of no avaiL It 
is that after appealing from the principal sudder ameen’s decision, 
on the ground of the exclusion of Hurk Lall, he being unable to 
command funds to pay the expences of a special appeal, the trans- 
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action was cancelled, by the payment back of bis purchase money 
and the re-transfer of the share of the other plaintiffs^ rights made 
over to him. 

As the question is whether the suit should have been enter- 
tained or not, its decision cannot evidently be affected by any 
thing that may have taken place after the entertainment and deci- 
sion of the suit, and the decision in the precedent above quoted 
was conformable to this opinion ; for Kazee Uzmutoolla, while the 
appeal was pending, had relinquished, as stated in his petition to 
the court, all claim to the purchase of one half of Melieroonnissa^s 
rights in the property disputed. 

Conformable to the precedent above quoted, therefore the appeal 
is decreed with costs, and a nonsuit is directed to pass against the 
plaintiffs. Moreover, the respondents, Mahadeo Lall and Moost. 
Phool Kooer, having executed the decree of the lower court, while 
the special appeal was pending, and obtained possession of the 
lands, the sale of which had been reversed, must deliver up pos- 
session with the mesne profits which they have derived from 
them while the case was pending. It is therefore ordered, in 
the spirit of Section 7 of the Circular Order of the Sudder De- 
wanny Adawlut, of the 11th January 1839, that the appellant 
obtain possession of the estates and payment of the mesne 
profits from Mahadeo Lall and Phool Kooer, respondents. These 
respondents will be liable moreover for the refund of the costs 
paid to them under the said decree. 

A question was raised vivd voce by the respondent, Hurk Lall, 
as to his liability to pay the costs of the appeal in this case, on 
the ground that no decision was passed in his favor by the lower 
court. But as the appellants have been put to the cost of an 
append by the consequence of an act to which he was a party, viz. 
the preferring of a suit not cognizable in the courts, under the 
circumstances of its being preferred, 1 think he was properly in- 
cluded among the respondents, and cannot be exempted from the 
payment of indemnification to the party improperly sued. 

The IIth May 1848. 

No. 2 of 1847. 

Appeal from th^^decision of Mr. E. DaCosta, Principal Sudder 
Ameen of City Patna, dated 2&th May 1847* 

Raikoomar Singh and othera|K Plaintiffs,) Appellants, 
versus 

Rameurti Singh, (Defendant,) Respondent. 

Suit to reverse a summary proceeding of the principal sudder 
ameen, dated 25th April 1845, and one of the judges confirming it, 
dated 15th September of the same year, laid at rupees 1,315-9-6. 
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111 the course of execution of a decree obtained against Oodit 
Narayeii, Sum Singh^ respondent in this case, applied to the 
principal sudder ameen for realization from the appellants of a sum 
of money alleged to be due by them under the terms of a kiibooleut 
to Oodit Narayen : on notice issuing to them, they made various 
objections to the demand and prayed Jbo be released from it. The 
principal sudder ameen, while he over-ruled or disallowed tlie 
objections, ordered that the kubooleut held by Oodit Narayen should 
be sold in execution and the demand be discontinued. This sum- 
mary decision was upheld in appeal in the court of the city judge, 
and this suit was brought to reverse both decisions on the follow- 
ing grounds — that the objections having been over-ruled in the 
summary order could not now be entertained without a reversal of 
it, that as had been urged among the said objections the plaintiffs 
did not hold the lands for which rent was demanded as lease- 
holders (theckadars) but as holders of a bill of conditional sale, 
that they had not only paid Oodit Narayen the annual sum stipu- 
lated in the agreemenj;, (kubooleut,) viz. 99 rupees per annum 
but had large claims against him partly under the terms of the 
lease, or pottah, and partly in consequence of the resumption 
and assessment of some of the lands particularized in it as rent- 
free, during the period of the lease. 

The principal sudder ameen dismissed this suit, wdth costs, for 
the reasons assigned in his decree in the suit No. 28, which 
reasons cannot be considered sufficient, for the points at issue in 
that case were not precisely the same. 

It was decided in that decree, only that the defendants (plaintiffs 
in the present case,) though holding the lands under the bill of 
conditional sale were still liable to pay the annual sum of 99 rupees, 
stipulated in the kubooleut, t<5 the purchasers of that'document, 
the payment to Oodit Narayen not having been proved. 

In this case, however, the first question is, whether, assuming the 
facts to be as they are stated in the plaint, the orders of the prin- 
cipal sudder ameen contained in his proceeding of 25th April 1845, 
and those of the judge confirming those orders, involved any sub- 
stantial injustice, whether the rights of the plaintiffs had sustained 
or were likely to sustain any injury or prejudice in consequence of 
them. Though this is contended for in the plaint, I cannot see in 
what respect it was or could be the case. The object of the peti- 
tion of objections was to shew that the demand could not be pro- 
perly made, but the institution of the suit No. 28,by the opposite 
party, shews that the effect of the order sought to be reversed was 
to leave the questions involved in the objections most properly to 
the issue of a regular trial. The order was therefore, in my opinion, 
perfectly just and proper, and there was no ground for a suit to 
have it reversed. 
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The dismissal of the suit^ with costs^ I therefore consider just^ 
under the circumstances^ though not exactly for tlie reasons 
assigned by the principal sudder ameen. I accordingly dismiss the 
appeal^ and, confirming the decision of the lower court, direct that 
intimation be given through the principal sudder aincen to the 
respondent of this decision. • 

The rixH May 1848. 

No. 3. 

Appeal from the decision of Mr. E. DaCosta^ Principal Sudder 

Ameen of the City of Patna^ passed on the 26//i January 1847. 

Rajkoomar Singh, and others, (Defendants,) Appellants, 

versus 

Ram Sum Singh, (Plaintiff,) Respondent. 

Suit to recover amount of rent due under a kubooleut, laid at 
1,397-13-11. 

This suit was instituted to enforce payment of the annual sum 
of 99 rupees rent, stipulated under an agreement (kubooleut) 
to be paid to Oodit Narayen, against whom plaintiff had taken out 
execution of a decree and purchased the said kubooleut at auction. 
The appellants pleaded, first, their non-liability to pay the amount, 
on the ground that they were in possession of the lands mentioned 
in the kubooleut upon the title of a bill of conditional sale, secondly, 
the actual paynlent of the money to Oodit Narayen. The prin- 
cipal sudder ameen, deciding that they were liable, and that the 
proof offered by them of the payment had failed, decreed the suit 
for the plaintiff with costs. 

This decree, on a consideration of the pleadings, the reasons 
assigned by the principal sudder ameen, and the facts of the case, 
is, in my opinion, perfectly just and proper. 

In the appeal, the reasons in the appeal of the same parties, No. 
2, from the decision of the principal sudder ameen in suit No. 54, 
are referred to. These reasons comprise the following pleas not 
stated in the answer to the plaint, that Oodit Narayen in the 

deed of lease, pottah,^^ corresponding to the kubooleut made him- 
self liable for tlfe payment of the balances of rent, which might be 
due from the cultivators on the expiration of the period of the 
lease, which balances the appellants had shewn by a wasil-bakee 
and the testimony of witnesses to amount to upwards of 1,283 rupees; 
secondly y that certain of the lands had been subjected to assessment 
during the progress of the lease for which Oodit Narayen was lia- 
ble to pay them a further sum of 532 rupees odd ; and that even 
supposing the annual sum of 99 rupees not to have been actually 
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paid, the appellants are entitled to have these two items credited 
as a set-off against it. 

As there is no reason assigned why these pleas were not urged 
on the trial of the suit, they cannot now be entertained. 

I therefore dismiss the appeal, and confirm the decree of the 
principal sudder ameeii, directing that this decision be communi- 
cated to the respondent through the lower court. 

The 12th May 1848. 

No. 4. 

Appeal from the decision of Mr^ E. DaCosta^ Principal Sudder 
Ameen^ dated the 19^/^ January 1847- 

Dabee Dutt, (Defendant,) Appellant, 
versus 

Beebee Bholiin, and after her demise, Moulvee Syud Kamal Ali 
and others, (Plaintiffs,) Respondents. 

Suit for rent, laid at rupees 606-0-5. 

Appellant on the trial of the suit denied the execution of the 
agreement on which it is founded. The principal sudder umeeii, 
finding this point established by the evidence of subscribing wit- 
nesses, and also deeming it proved that defendant (appellant) had 
obtained possession of the farm and made collections from the 
ryots, decreed the claim with costs against him. 

In appealing against this decree, appellant contends, that 
he is not correctly named in the deed as Dabee Singh, though his 
name is correctly written Dabee Dutt in the signature, which, 
however, is not his, and which was preceded originally by the 
word gowah, changed afterwards to saheeh ; secondly ^ that the 
petition for sale of distrained property relied on by the principal 
sudder suneen as proof of appellant’s possession was not his, it 
purported to have been presented by a man named HecraLall, who 
was not alive at the date of it, as, was proved by a faisula of the 
moonsiff of the Western Division, of which fact the principal sudder 
ameen took no cognizance. I do not think either of these pleas 
of any weight. It appears consonant to the custom of the country 
to find the same person styled in one place l^bee Singh, in 
another Dabee Dutt ; and the alteration of the word preceding the 
signature is not conclusive of any thing ; the writer might very 
well have commenced with the wrong word and altered it at the 
time. With regard to Heera Lall being dead at the date of the 
petition, I do not find, on referring to the moonsifTs decision, that 
the Heera Lall therein stated to be dead, is proved to be identical 
with the Heera Lall by whom the petition purports to have been 
presented. 
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I find nothing which can form a ground for interference with 
the decision of the principal sudder ameen, which moreover appears 
to be in every respect just and proper. I therefore confirm it and 
dismiss the appeal, directing that the respondent be informed of 
this decision through the lower court. 


The 16th May 1848. 

No. 68 of 1847. 

Appeal from the decision of the Moonsiff of the IVestern Division^ 
Syfjad Alii Khan^ dated 22^ February 1847. 

Chaiton Muhtoo, (Plaintiff,) Appellant, 
versus 

Booneead Rae, Boolakee Sahoo, and others, (Defendants,) 
Respondents. 

Suit to recover amount unjustly distrained, laid at rupees 
41-7-6. 

The plaintiff stated that he had paid the rent of the year 1253 
for the land he held, nevertheless the zemindars and their gomashta 
had distrained his effects and obliged him to pay it a second time, 
demanding rent moreover for more land than he held and at an 
exorbitant rate. He cited witnesses, who supported his statement 
both as to the quantity of land in his possession and the payment 
of the rent, which they said the gomashta defendant had stated, and 
received payment of, at rupees 17 and some annas for the whole 
land for the whole year. Defendants replied that plaintiff held 5 
beegahs, 12 bis was of land, at 9 rupees per beegah, according to a 
kubooleut executed by him for 1253 Fuslee, which kubooleut they 
proved by the evidence of the subscribing witnesses, and as the 
plaintiff had no receipt for the sums alleged to have been paid by 
him, the moonsiff dismissed the suit with costs. 

Appellant now contends that a local enquiry should have been 
made as to the extent of the land in his cultivation, and the proper 
assessment upon it, urging as he had done in the lower court, that 
the kubooleut was a forgery in proof of which he appeals to his 
signature upon the vakalutnamah on which the suit was instituted. 

Athough 1 do not think that the signature on the kubooleut 
corresponds exactly with that on the vakalutnamah, yet as this is 
not evidence on which the signature could be pronounced a forgery; 
and seeing in the papers of the case no reason to doubt the evidence 
of the subscribing witnesses to the kubooleut; further as plaintifFs 
alleged payments in the absence of receipts cannot be admitted, nor 
therefore can the evidence of his witnesses, who speak to that point 
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as well as to those touching the extent of the land^ and the rate of 
the rent, be believed ; I therefore dismiss the appeal, and affirm the 
moonsiff’s decision, directing the respondent to be informed througii 
the lower court of this decision. 

The 16th May 1848. 

No. 69 of 1847- 

Appeal from the decision of Anund Misser^ Moonslff of the City of 
Patna^ dated the \Sth March 1847- 

Putnee Chowdhree, (Defendant,) Appellant, 
versus 

Bhowanee, (Plaintiff,) Respondent. 

Suit for boat hire, laid at rupees 146-6-6, including interest. 

Defendant pleaded payment of the amount agreed upon, and 
submitted the ledger, (buhee khata,) of his doukan at Narain- 
gunge, and caused the evidence of his gomashta at that place to be 
taken in proof of the fact. 

The moonsiif, finding on the report of a muhajun employed to 
examine the ledger, that there were some irregularities in the 
entries of credit and debit of the sum alleged to have been paid 
at Naraingunge, particularly the debit bearing date four days 
after the credit ; and considering the vacillation evinced in 
defendants statements of the particulars of the payments to throw 
discredit on those statements, was not satisfied with the proof of 
payment, and decreed the amount sued for, with costs. 

The appellant pleads that it is the custom among the mercantile 
community to pay up the whole of the stipulated boat hire at the 
time the goods are put on board, and that the enquiry of the 
moonsiff was incomplete on this head. The moonsiff, however, did 
examine evidence and receive a muzhernama, signed by several 
persons, upon this point; and even had he not done so, I cannot 
think the plea of any avail, for the strongest evidence as to the 
prevalence of a custom would not be taken as proof that that 
custom had been observed and acted upon. Secondly, appellant 
pleads that the beejuks sent with the goods, containing mention 
of the boat hire having been paid, would have corroborated, had 
the moonsiff examined them, the ledger. As, however, consistently 
with the practice of the courts (vide Dewanny Adawlut Report, 
page 271 , of vol. II.) an entry in a muhajun^s book of the debit of 
a sum of money, though the payment may be deposed to by his 
gomasbtas, or stated by them in other documents, cannot be taken 
as sufficient evidence of the payment against a claimant ; this 
objection must also be over-ruled. 
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On a perusal of the record 3 the decree is^ in my opinion, just and 
proper^ and I hereby dismiss the appeal and affirm the moonsiif^s 
decision. This decision will be communicated to the respondent 
through the lower court. 

The 17th May 1848. 

No. 70 of 1847. 

Appeal from the decision of Unund Misser^ Moonsiff of City Patnuy 
dated \Qth March 1847. 

Luchmun Sail and others, (Plaintiffs,) Appellants, 
versus 

Moost. Vazeerun and others, (Defendants,) Respondents. 

Suit to recover right of way by destroying a building, laid 
at 30 rupees. 

The plaintiffs sued, on the ground of a thoroughfare for carriages 
having been stopped in consequence of the erection of a building 
by the defendants, and plaintiffs^ approach to their dwelling on 
that side from the high road thereby cut off. The moonsiff, on an 
inspection of the ground, found that it would be impossible for 
a wheeled carriage to approach the entrance of plaintiftV dwelling, 
were the building of defendants removed, which plaintiffs sued to 
have pulled down, and therefore that their right of way could not 
have been prejudiced, as they contended, by defendants ; on the 
contrary, that the natural and proper approach to plaintiffs^ dwell- 
ing from the highway was on the opposite side. The moonsiff, 
therefore, on this and other grounds, dismissed the suit with costs. 
On an inspection of the record, this decision appears to me to be 
perfectly correct, notwithstanding what appellants have urged 
relative to the decision being in contravention of an order of the 
Sudder Nizainut Adawlut in appeal from the sessions court, 
which order, as demonstrated in the decision, is not capable of 
availing plaintiffs^ case, and is indeed irrelevant to their pleas. 
I therefore dismiss the appeal, and affirm the decision, directing 
notice of this order to be given to respondents through the lower 
court. 

The 17th May 1848. 

No. 71 of 1847. 

Appeal from the decision of Moulvee Sujjad Alii Khan^ Moonsiff of 
the Western Division, passed on the 23rf February 1847. 

Ahmud Khan, (Defendant,) Appellant, 
versus 

Byjnath Muhto, (Plaintiff,) Respondent. 

Suit to reverse a distraint of effects, laid at rupees 109, 0 anna, 
9 pie. 
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The plaintiff sued simply to obtain the reversal of a distraint of 
effects after the said effects had been brought to sale by the native 
commissioner^ saying he should sue at a future time for the rever- 
sal of the sale or for damages for losses sustained in consequence 
of the sale ; the reason assigned for not doing so at once beings 
that he could not obtain the sale papers from the native commis- 
sioner's office. The moonsiflPs investigation is incomplete, inas- 
much as he has omitted to notice in his decision the plea of plain- 
tiff that the continuance of the attachment was contrary to rule 
after he had tendered security. The decision is moreover faulty, 
inasmuch as the thing awarded is not clearly expressed, neither 
is the mode of execution apparent ; for the award is, that the 
distraint be reversed. Now how this is to be done, that is, if the 
terms have any meaning at all, how the distrained property is to 
be released from attachment, viz. by annulling the sale, or in any 
other way, is not expressed in the decree. I therefore reverse the 
decision of the moonsiflF, and remand the case for re-trial with 
reference to the following points : first, whether the suit is of a 
clear and specific award, capable of execution ; secondly, if so, 
whether the plea of plaintiff noticed above as having been unno- 
ticed, if relevant, is established or not. The amount of the institu- 
tion fee oil the appeal will be returned to the appellant. 


The 18th May 1848. 

No. 73. 

Appeal from the decision of Anund MisseVy Moonsiff of the City of 

PatnOy passed on the \Oth March 1847* 

Moost. Lukkho, (Plaintiff,) Appellant, 
versus 

Leela Singh, (Defendant,) Respondent. 

Suit for maintenance at the rate of 7 rupees per mensem. 

The moonsiff nonsuited the plaintiff on two grounds, first, 
because the value of the suit \Vas not assessed, secondly, because 
the plaintiff did not state the amount of ancestrel property pos- 
sessed by the defendant, who is the father of her deceased husband, 
on which her title to such a handsome provision would depend. 
In the appeal it is contended that there was no irregularity in the 
form in which the suit was instituted, and that it was sufficient 
that the defendant was alleged to be worth many thousands of 
rupees, in the petition of plaint. 

The moonsiff^s decision is irregular and inconsistent with itself, 
for while it states that the suit is disposed of without a decision 
on the merits, it pronounces upon one point which might have to 
be argued on the trial of the cause, viz. the right of plsuntiff with 
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reference to the possession or non-possession by the defendant of 
ancestrel property. I therefore reverse the decision, and remand 
the case for revision and a new decision with reference to the above 
remarks. The value of the paper on which the appeal has been 
instituted will be returned to the appellant. 


The 18th May 1848. 

No. 77 of 1847. 

Appeal from the decision of Anund Missevy Moonsiff of the City of 

Paina^ passed on the 29/ A March 1847. 

Moost. Runnoo, (Plaintiff,) Appellant, 
versus 

Hcera Lai, (Defendant,) Respondent. 

' Shit for maintenance at the rate of 7 rupees per mensem, laid 
at 7 rupees. 

The grounds of this suit, stated in the plaint, were that in Assar 
1250, plaintiff went to live with defendant as his mistress, (mud- 
khoolah,) taking with her valuables to the value of many thousand 
rupees, and that defendant had now in Cheit 1253 expelled her 
from his dwelling, retaining her property and making no provision 
for her. The moonsiff, believing the plea of the defendant denying 
all the facts of the plaint, partly on the ground of two of the plain- 
tifTs witnesses denying all knowledge of the facta on which they 
were cited to give evidence, and lastly on the ground that plaintiff 
had brought a similar complaint, viz. of retaining possession 
of her property, against one Nundkishore in the foujdaree court 
in the year 1843, A. D., which was dismissed, and in course of the 
enquiry upon which plaintiff appeared on the report of the darogha 
to be a person in needy circumstances and of abandoned character, 
dismissed the suit with cost. 

Appellant's plea that the moonsiff improperly decided the case 
with special reference to the point of the retention of her property 
by defendant, which she alleges was not the point in debate, 
is evidently futUe, as, according to the plaint, that appears to 
be one of the chief grounds for the suit. She alleges in the 
next place that the moonsiff's investigation was not complete, 
inasmuch as several of her witnesses were not examined. From 
the proceedings of the lower court, however, it appears that they 
were duly summoned, and if the plaintiff thought their evidence 
requisite she should have pointed them out, which she did not. 
It is stated in the appeal that plaintiff^s vakeels made application 
for further process to procure the attendance of the remainder of 
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her witnesses, but no reference is made to any written application, 
nor is any found on the record. 

On a perusal of the decision, the pleadings, and the evidence, I 
am of opinion that the decision is just, and 1 therefore confirm it and 
reject the appeal, directing that this decision be made known to 
the respondent through the lower court. 

The 31st May 1848. 

No. 38 of 1846. 

Appeal from the decision of Mr. E. DaCosta^ Principal Sudder 
Ameen of Patna^ passed on the 2\st August 1846. 

Bisharut Kureem, Shurafut Kureem, Moost. Hyat-oon-nissa, 
and Hadaet Kureem, (Plaintiffs,) Appellants, 

versus 

Hyat-oon-nissa, (purchaser,) Muhmud Ameer, Shah Ghosun, 

Gohur Alii, and Nawzish Hossein, (Defendants,) Respondents. 

Tej Kooer and Deep Kooer, Objectors. 

Suit for malikana, &c., valued at Company's rupees 1,373. 

The appellants instituted this suit to establish their proprietary 
right to mouzah Abdoorruhmanpore, of which a settlement was 
made with the defendants as lakhirajdars and proprietors, to 
obtain a decree for malikana, with arrears from the date of the 
resumption of the rent-free teni<ire, and confirmatory of their 
tenure of 12beeg.'ihs of malikana land. The principal sudder ameen 
gave judgment in tlie following terms : — 

The proofs adduced by them (the plaintiffs) in support of their 
claim are no ways satisfactory nor conclusive, so as to warrant the 
foundation of a decree thereupon. Onthecontraryit is clear from the 
roobakaree of resumption dated25th April 1838, that Meer Kulunder, 
the ancestor of Moost. Imamun, &c., (the defendants,) was the 
proprietor and lakhirajdar of the estate, and that his heirs and re- 
presentatives, having continued in the possession and management 
of the lands, were entitled to the benefit of the settlement, which 
was accordingly c<||cluded with them on the 10th December 1840, 
in two distinct lots. Now if the plaintiff had any proprietary 
right in the soil and received malikana in coin or land, provision 
for the due payment of it would have been made at the time of settle- 
ment, as has been done in the case of mouzah Rampore, for which 
the lakhirajdars pay rupees 95-14 as malgoozaree to Government, 
and 18-15 malikana besides for the proprietor. But by the 
roobakaree of settlement it appears that the plaintiffs never even 
attempted to make a representation of their claim to the revenue 
authorities. This suit must therefore be dismissed with all costs 
under Rule L passed by the Supreme Government of Bengal and 
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circulated with the Circular Orders of the Sudder Board of Revenue^ 
dated J4th Juy 1837.^^ 

In iiiy opinion this is a suit which cannot be entertained in the 
civil court under the existing laws ; for, under the 15th Section 

of Regulation VII. of 1822^ the collector was the authority before 
whom plaintiffs should have sought in the first instance to establish 
their proprietary right, if they wished to claim what the law allows 
to proprietors on the settlement of resumed rent-free lands, viz- 
the settlement, unless some good reason existed, as want of infor- 
mation or the like, for plaintiffs^ not having so prosecuted their 
claims. No such reason has been established. Secondly ^ plaintiffs 
do not even now claim what the law allows by virtue of the pro- 
prietary right, viz. possession upon the lands : they claim malikana, 
which is an allowance to proprietors who are excluded from the 
benefits of the settlement under particular circumstances or under 
particular provisions of the law, in which predicament they do not 
stand. Thirdly y had the settlement been made with the lakhirajdars 
under the provisions of Regulation XIII. of 1825, on a consider- 
ation only of their long occupancy, the plaintiffs could have recover- 
ed in the civil court only what they enjoyed as malikana, whether 
in money or land, previous to and up to the date of resumption ; 
for any thing further which they might claim under circulars of 
the Board of Revenue, based upon orders of Government not yet 
embodied in any legislative act, they should have applied to the 
revenue authorities. It appears from the pleas of the plaintiffs 
that they assert themselves to have been and to be still in possession 
and enjoyment of the land amounting to 12 beegahs. With their 
enjoyment of this land they do not state that defendants have 
interfered, and therefore, as regards that, there is no ground of 
action. I therefore dismiss the suit with costs. 

The 31st May 1848. 

No. 5 of 1847- 

Appeal from the decision of Mr, E, DaCosta^ Principal Sudder 
Ameeuy passed on the 29/4 t/awwarv 1847- 

Mt. Beebee Wubeedun and Hukcem Abool Hussun, (Plaintiffs,) 

Appellants, 

versus 

Adheean Rae, Chuturdharee Singh, and others, (Defendants,) 
Respondents. 

Suit, laid at rupees 1,599-8-0, for possession on certain lands 
by setting aside a deed of lease in perpetuity. 

The plaintiffs pleaded that defendants held their lands upon a 
forged inokurruree pottah, dated 25th Shaban 1209 F. S., fixing 
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the rent of 38 beeghas of land at 1 rupee per beegha. Defendants 
pleaded that the pottah is genuine, and that they have all along paid 
38 rupees per annum to the former maliks, and that the plain till s’ 
suit is barred by the rules of limitation. And the principal sudder 
ameen, finding these pleas proved, dismissed the suit with costs. 

This decision is partly grounded upon a decision of the city 
moonsiff, dated 10th May 1845, confirmed in appeal under date 
the 27th December 1845, by which tho mokurruree tenure of the 
defejidants is said to have been established. This decision, passed 
in a suit brought by the defendants against the plaintiffs in the 
present suit, and which gave rise to the present suit, was to the 
following effect : It appears from the receipts of 1st Magh 1210, 
of 1 5th Asar 1232, of 1st Jeyt 1233, from a note written by Buhoo 
Begum, and twelve other receipts, (hoojjut) that the alleged de- 
faulter (i. e. the plaintiff in that suit) held possession of the 
lands under the mokurruree tenure ; since therefore the validity 
of the said tenure is the matter in debate, it would be unjust to award 
to the defendant the sum realized by a distraint made without any 
kubooleut, or agreement, to support it, and defendants ought to 
have sought their remedy in a suit to set aside the mokurruree 
lease. By this decision clearly is decided the important point of 
respondents’ possession under the mokurruree tenure for a period 
of more than 12 years, previous to the institution of this suit, and 
previous also to the settlement of the land revenue on the estate 
made in the Fuslee year 1245, consequent upon its recent resump- 
tion, which settlement was prior by several years to the moonsiff’s 
decismn in question. 

I am therefore of opinion that a consideration of this decision 
of the moonsiff would have been sufficient ground to declare the 
suit barred by the limitation of time, and accordingly dismiss the 
appeal, confirming the decision of the principal sudder ameen. 
This decision will be notified to the respondents through the prin- 
cipal sudder ameen. 

The 31st May 1848. 

No. 8 of 1847. 

Original Suit. 

Naodharee Singh, (Plaintiff,) 
versus 

Moost. Wuheedun, Hakeem Abool Hussun, and Soobuns Muhtoo, 

(Defendants.) 

Suit for possession on 82 beegahs 1 cottah of land by right of 
cultivation, with wasilat, laid at rupees 1,517-2-6. 
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The plaintiff stated that his grandfather, father, and himself held 
this land at a fixed rent of 69 Sicca rupees, or Company's 
rupees 74-8-6, for a long series of years under the holder of the 
estate mouzah Sohgee Azeem Chuk, pergunnah Azeemabad, upon 
a rent-free tenure, and the farmers from them, up to the revenue 
settlement made in Fuslee 1245, consequent on the resumption of 
the rent-free tenure, and continued, even after the settlement, to 
hold and pay the same rent according to the rates assumed in the 
settlement roobakaree ; that in 1252 Fuslee defendants, demanding 
rent at the rate of three rupees per beegah, contrived to eject him 
on his refusal to pay at that rate by means of a proceeding of the 
magistrate under Act IV. of 1840. The defendants, Wuheeduii 
and Hakeem Abool Hussun, deny both the right and possession 
of plaintiff upon the lands, which they say are cultivated by several 
cultivators. Defendant Soobhuns Muhtoo also replied, referring 
to the answer of the other defendants aforesaid, and urging other 
pleas applicable peculiarly to himself. 

The proof adduced by plaintiff, in support of his claim, consists 
of, first, a pottah purporting to be granted by Alee Azeem Khan, 
the rent-free occupant of mouzah Sohgee Azeem Chuk, in 1201 
Fuslee, for 194 beegahs,3 cottahs,(the number of beegahs claimed 
in this suit and the one next on the file, No. 9,) to Mohun Rai, 
said to be ancestor of the plaintiffs, for five years ; secondly, re- 
ceipts for rent at the rates mentioned in the pottah from 12^6 to 
1251, inclusive; thirdly, the depositions of three witnesses, whose 
statements support the plaint; fourthly, a khut purporting to be 
written by Buhoo Begum, at that time occupant of the mftizali, 
admitting the occupancy of plaintiff as cultivator upon 82 beegahs, 

1 cottah. All the documents are devoid of authentication, and 
the evidence of the witnesses is contradicted by the absence of 
any entry of lands in the name of plaintiff' in the survey papers 
upon which the settlement of 1245 Fuslee was made. If, more- 
over, the plaintiff had been, as their witnesses state, in occupancy 
of these lands, in succession to his ancestors, it is difficult to un- 
derstand how he refrained from laying claim, at the time of the 
settlement, to the hereditary occupancy of these lands, so as to 
warrant the deputy collector in the statement made by him in the 
3d chapter of th^e* roobakaree of settlement, that no claim had been 
urged by any cultivator to hereditary occupancy. 

The plaintiff being out of possession was clearly called upon to 
prove his right, in which he has totally failed. 1 therefore dismiss 
the suit with costs. 
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The 31st May 1848. 

No. 9 of 1847. 

Original Suit, 

Chutturdharee Singh, (Plaintiff,) 
versus 

Moost. Wuheedun and Hukeein Abool Huasun, (Defendants.) 

Suit for possession by right of cultivation on 112 beegahs, 
2 cottahs of land, with wasilat,laid at rupees 1,549, 9 annas, 0 pie. 

The pleas and the principal part of the evidence, viz. the pottah 
and the depositions of witnesses, are the same as in the preceding 
case. The receipts are similar and equally unattestcd. As the 
pottah contains the quantity of land sued for, both in this and in 
the preceding suit, it is left to be inferred by the plaintiff that both 
originally formed one tenure, subsequently divided by the heirs of 
the original cultivator. This suit is dismissed with costs on the 
same ground as the preceding one. 

TheSIsi^May 1848. 

No. 5 of 1847. 

Original Suit, 

Mr. J. A. Boilard and Mrs. Boilard, (Plaintiffs,) 
versus 

Kishnoo Beebee, (Defendant.) 

Suit for the amount of a bond, (biuirnenamah,) with interest, 
laid at rupees 20,600. 

The plaint sets forth that the defendant had borrowed from the 
late Mr. Lenancker, to whose estate plaintiffs succeeded as his heirs, 
the sum of rupees 15,000, in order to purchase an estate called Mo- 
kurruree Mouzah Dergoon, and afterwards, having received a fur- 
ther sum of rupees 5,000 from the said deceased, defendant, on 
1 1th December 1844, executed a deed, duly registered, engaging 
to pay the principal, andinfferest at 13 annas, 4 pie per mensem, of 
both sums, on or before the end of Bhado 1253 Fuslee, and pledg- 
ing the aforesaid estate by way of security for the payment, and at 
the same time deposited the title deeds of thp estate with Mr. 
Lenancker aforesaid ; and that she continued to*pay the interest 
through Munohur Lai, the collectoratc treasurer, till the month of 
December 1846. 

The defendant denies the receipt of the money, the execu- 
tion of the deed, and the whole transaction, declaring that Junesur 
Doss, gomashta of the firm of Hingun Lall and Munohur Lall, 
conspired with the deceased, Lenancker, in fabricating the 
deed, taking advantage of the title deeds of the estate having 
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been deposited by her with his employer, Munohur Lai, and 
Bukhtour Lai, who at the time of her purchase of the estate held 
possession of it under a deed of conditional sale (bye-bil-wuffa,) 
the amount due under which, viz. rupees 12,500, she agreed to 
pay, and which she did pay excepting the small sum of rupees 1,000, 
for which she executed an engagement and deposited the title 
deeds as aforesaid with them. Defendant urges that the deed was 
registered not in the zillah, where the transaction is alleged to have 
taken place, as it might to have been, but in Behar, in which the 
estate is situated ; and that the niookhtyarnama, under which the 
registry was effected, is also a forgery, not having her seal attached 
to it, as a general power executed by her on a previous date, viz. 
the 1 1th of December 1844, has. 

In the juvvab-ool-jowab plaintiffs refer as one of the best proofs 
of the execution of the deed in question to a petition presented by 
the vakeels of defendant in the court of the principal suddor amecn 
of zillah Behar, under date 4th May 1846, in which she admitted 
all the facts as stated in the plaint ; but in her answer defendant 
urges that the presentation of such a petition by her vakeels was 
an unnecessary and unauthorized act on their part, and cannot be 
held binding on her. 

The deed on which this action is founded purports to be a 
^^tnmussook mooshtumil bhurnenamah,^^ acknowledging the re- 
ceipt, on a previous occasion not specified, of 15,000 rupees, as a 
loan to purchase mouzah Dergoon, and of a further sum on the date 
of this deed of rupees 5,000, and mentioning the deposit of the title 
deeds of the estate besides the stipulations mentioned in the plaint. 
It bears the signature of Kishnoo Beebee, affixed for her by Junes- 
sur, gomashta of Munohur Lai, and is attested by the said Junes- 
sur, by Munohur Lai, Munna Sing, Bhyro Sahae, Moolchund, 
and Gopalchund, as subscribing witnesses, not one of whom have 
plaintiffs cited to give evidence, nor have they stated any reason for 
not doing so. 

They have brought into court, to prove the execution of the deed, 
the payment and delivery to defendant of the sum of 5,000 rupees, 
and of lier own acknowledgment formerly given for rupees 15,000, 
and the deposit by her with Lenancker of the title deeds of the 
estate pledged by the deed, Mr. John Francis, Fukeer Chund, and 
Oomrao Singh, the two last in the employ at present of plaintiffs, 
formerly of Lenancker, and none of them subscribing witnesses to 
the deed. Such evidence cannot be permitted to be substituted 
without good cause shewn, of which there is none whatever, for 
that of the subscribing witnesses, and I accordingly pass it over 
without consideration, and proceed to the next proof adduced by 
plaintiffs, the alleged acknowledgment of the facts of the plaint 
in the petition of 4th May 1846. 
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It appears from a proceeding of the principal sudder ameen of 
Behar, under date 30th May 1846^ copy of which is filed by plain- 
tiflTs that Chumput LaFs rights in mouzah Dergoon being adver- 
tized for sale, the defendant in this case came forward, objecting to 
the sale, and shewed that the debtor’s rights in the estate had already 
been sold by orders of the civil court to Muhesh Lall, who she 
alleged sold to her ; and that on the sole ground of this sale, the 
proceedings were put a stop to. Kishnoo Beebee’s petition, dated 
19th February 1846, a copy of which has been filed by her, states 
all that it was necessary to state in order to get the property struck 
off the advertisement; but on the IJth April a petition was filed 
by a mookhtar on the part of Lenancker, stating nearly all the 
facts alleged in the plaint in this suit, and was admitted on the 
proceedings notwi^standing its irregularity, on the mookhtar stat- 
ing that it required no order to be passed upon it. The petition 
of May 4th, filed by the vakeel of Kishnoo Beebee, reiterates the 
statements of Lenancker’s petition and appeals to it for proof of 
Kishnoo Beebee’s possession on the property. The presenta- 
tion of this pair of petitions bears a very suspicious aspect, to 
say the least of it, and cannot be admitted as proof of the reality 
of the transaction when the direct and proper proof of it is with- 
out explanation withheld. 

The plaintiffs’ possession of the title deeds is a circumstance in 
their favor, and had they taken the proper course in regard to the 
establishment of the deed, might have constituted strong corro- 
borative evidence of its genuineness. The fact, however, alone 
cannot substantiate the plaintiffs’ statements. 

On the side of defendant, her petition of the 19th February 
1846, already alluded to, mentions as facts before the court of the 
principal sudder ameen, the purchase of Muhesh Lai for rupees 
7,600, and the mortgage, or bye-bil-wuffa of Munohur Lai and 
Goverdhuu Lai, for 12,500 rupees ; and it may be inferred that she 
as the purchaser would have had to pay off the mortgage. That 
the title deeds were deposited by her with Munohur Lai is there- 
fore by no means improbable. Her failure to call that person to 
give evidence to the fact need not be noticed more particularly, 
when for the reasons already assigned the weakness of the plain- 
tiff’s case is so apparent. 

Being of opinion therefore that the proof of plaintiff’s case has 
failed, 1 dismiss the suit with costs. 
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Present: D. PRINGLE^ Esq.^ Judge. 


The IOtii May 1848. 

. Appeal No. 39 of 1847. 

Officiaiiny Sudder Ameen^ Itrut Hossehi. 

Sheikh Paiichoo, (Defendant,) Appellant, 

versus 

T. Mcliss, (Plaintiff,) Respondent. 

Muneeroodeen Ahmud — Vakeel for Appellant. 

Feizooleli and Bama Churn — Vakeels for Respondent. 

The respondent, farmer, sued the appellant, tnhseeldar, for 
balance of rents collected by him, being rupees 552-9-3, for the 
year 1253, who replied that he had accounted for these in full, 
a receipt for rupees 583 only being given him by respondent, 
in support of which five duplicate chelans where exhibited by him, 
which witnesses were called to verify. 

The sudder ameen, finding no receipts forthcoming for the 
amount here claimed, delivery of which, if refused, the appellant 
would certainly have insisted on, and the duplicate chelans to be 
entirely in the power of the party who produces them, while the 
wasil-bakee account, as sworn to by the putwary, shews no such 
payments to have been made, decrees the amount claimed, with 
abatement of rupees 60 for charges of collection ^ improperly in- 
cluded. 

In appeal it is urged that other witnesses remained to be exa- 
mined, and that his employer's word was taken for delivery of 
receipts hereafter. 

Judgment. 

The reasons assigned by the sudder ameen for decreeing this 
claim are not here attempted to be met. The appeal is therefore 
dismissed, with costs against the appellant. 
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Tiil. 11th May 1848. 

Appeal No. 23 of 1847. 

Sudder AmeeUy Mr. Nonei/. 

Dowlut Chovvilry, (Defendant,) Appellant, 
versus 

Jogeekoomr, (Plaintiff,) Respondent. 

Seetulchund Rae — Vakeel for Appellant. 

Bama Churn — Vakeel for Respondent. 

The respondent brought this action in the lower court, to 
recover damages for produce of 40 beegas 3 ks. of land, of wliich 
the appellant had forcibly possessed himself, laid at Rs. 748, alleg- 
ing that the latter having in 1252 got a sub-lease of the farm, he 
demanded an increase of rent, to which respondent objecting, 
when the crop was stored, he forcibly removed the whole. The 
appellant replying, that the proper jumma of lands held by res- 
pondent, is Rs. 121-2, while he disclaims all privity to the crop’s 
removal. The sudder ameeii finds the evidence brought by Dow- 
lut Chowdry in no way to exenorate him, who took no steps to 
adjust the rent when served with a notice by the collector, on 
application of the respondent, while the witnesses of the latter 
prove as set forth in the plaint, save the mustard and kissaree so 
included ; the value of the paddy only is therefore decreed, or 
159 rupees 10 annas. 

In appeal it is urged that appellant only demanded pergunnah 
rates, and that respondent had agreed to an adjustment, on which 
the crops were released. 

Judgment. 

It is admitted by the appellant that, on entering on his lease 
in 1252, no written engagement was taken from the respondent, 
fixing the rent to be paid by him ; moreover, that the crop was 
released, on the latter engaging to pay the fair jumma ; it is thus 
seen that the crop was attached in the first instance, which under 
Sec. 13, Reg. V. of 1812, was illegal, a compliance with the con- 
ditions therein prescribed for presentation of a juinma-wasil- 
bakee being, unc^er the circumstances, impracticable. It is like- 
wise seen that* no notice of increase to be demanded from re- 
spondent was ever served on him ; and as to appellant’s averment 
of the crop’s release, on conditions agreed to by respondent, we 
find from petition of the latter to the collector, there to deposit 
his rent, that no such consent was ever obtained, of which appel- 
lant must necessarily have become aware from the notice then 
served on him — it was impossible, therefore, that the crop could 
have been released under any such misconception, and, if released 
unconditionally, what need was there for the respondent thus to 
complain ? The appeal is therefore dismissed. 
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The 27th May 1848. 

Appeal No. 21 of 1847* 

Sudder Ameeriy Mr. Noney. 

Kundya Jha, (PlaiiitifiT,) Appellant, 
versus 

R. D. Johnson and others, (Defendants,) Respondents. 

Mirza Ahmud — Vakeel for Appellant. 

Gopeemohun Burat and Bamachurn — Vakeels for Respondents. 

This action was brought to recover value of 10 head of cattle, 
laid, with damages for loss of crop, at rupees 611-3. The appel- 
lant alleging that 24 plough bullocks and two cart bullocks were 
forcibly driven away from the pasturage by the co- defendants, 
servants of respondent ; of which number, on his complaint lodged 
before the magistrate, 16 were given up to the police ; the present 
suit being for recovery of the others. The respondent replying 
that he was quite ignorant of the cattle being taken, but that all 
taken were restored. 

The sudder ameen finds from local enquiry of ameen, that the 
appellant did not possess 24 head of cattle to be so taken ; and 
that all found with respondent, were then restored by the police ; 
that the suit, therefore, is unfounded and false. 

The evidence to 26 in all being driven off, is cited in appeal. 

Judgment. 

The proceeding held before the magistrate being here called 
for, it appears that there are only two witnesses to the driving 
away the cattle, one of whom is owner of the two cart bullocks. 
If more in possession of respondent, the appellant had only to 
point them out to the police, and they would have been restored 
to him. The enquiry of the ameen, moreover, shews that he did 
not then possess above 16 bullocks, if so many. Were he now to 
point them out, and prove his title, they would, on petition to the 
magistrate, be restored ; but in the absence of proof to the cap- 
ture of above 16, the decision is aflBnned, * the appeal being dis- 
missed. 

The 29th May 1848. 

Appeal No. 7 of 1847. 

Sudder Ameen, Mr. Noney. 

J. Rocke, (Plaintiff,) Appellant, 
versus 

Sheikh Lootf Ali and others, (Defendants,) Respondents. 

Seetulchund Rae and GopeeMohun Burat — Vakeels for Appellant, 
Bama Churn — Vakeel for Respondent. 

This is an action of ejectment, laid with mesne profits, at rupees 
492-^ pie. The appellant, Rocke, appearing as vendee, in the 
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name of Gopal Das^ his servant, against Lootf Ali, vendor of Gve 
beegalis lakhiraj land, of M^hich, he states, he was subsequently 
disseised. The latter, admitting the transfer and conveyance, pleads 
not guilty. 

The sudder ameen finds that the deed of sale is in name of 
Gopal Das only, and no conveyance made to Rocke ; moreover, 
that in a suit previously determined. No. 42 of 1844, there was 
filed a deed of gift, under which Rocke, on the 9th April 1844, 
transferred the whole of his property to Bunnoo Jan, who does not 
here appear ; lastly, that possession was never obtained under the 
deed of sale here cited, being opposed by the zemindar, who 
declared the lands to be included in those for which he paid reve- 
nue ; on which grounds he dismisses the claim. 

In appeal it is alleged that the lands were duly conveyed to 
appellant; that Gopal Das is his servant, whose name merely 
appeared in the deed; moreover, that possession was obtained 
under the same. 

Judgment. 

I consider the grounds stated in the above decision, conclusive, 
for dismissing this claim. The suit there referred to, in which the 
transfer to Bunnoo Jan is established, having been appealed to this 
court. From a local enquiry, moreover, held in this case, it is 
shewn, that appellant was never dispossessed of the land in ques- 
tion ; to which the zumindar declared, the vendor had no right 
whatever. The appeal is therefore dismissed. 

The 29th May 1848. 

Appeal No. 19 of 1847* 

Sudder Ameen, Mr, Noney, 

Suboorj Lai and others, (Defendants,) Appellants, 
versus 

Jhubbhun Sing and others, (Plaintiffs,) Respondents. 

Bama Churn — Vakeel for Appellants, 

SeeMchund Raee — Vakeel for Respondents, 

Suit to recover Rs. 1,000, damages for crop forcibly taken pos- 
session of by appellants. The respondent stating, that beegahs 
1,944, included in gutches Chutter Tewari, Terassee, &c., lakhiraj 
lands of Sowun Lai Missur and others, being resumed and settled, 
he received a pottah for gutch Tewaree at a jumma of 71 Rs. from 
1248 to 1251, as renewed in 1252 to 1255. The crop grown on 
100 beegahs of which appellant thus forcibly removed, when res- 
pondent complained to the magistrate, by whom he was convicted 
and fined. Who replies that respondent cultivated 32 beegahs in 
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gutch Terassee^ for 82 beegahs of which appellant has a pottah^ 
and paying no rent, the crop was attached, which the other, how- 
ever, forcibly carried off. 

The sudder ameen finds from result of local enquiry, that the 
land in dispute from which the crop was removed, belonging to 
gutch Chutter Tewaree, amounts to beegahs 92, 9^ kottahs, by 
standard rod, as fixed at the settlement, the produce of which, 
taken at an average of 15 maunds to thebeegah, is 1,484 maunds, 
30 seers, but rejecting the respondent's estimate, the market 
value, or two maunds for the rupee is taken, and rupees 693, 
6 annas awarded accordingly. 

Judgment. 

The decision here depends simply on the locality of the land 
on which the crop was produced. It is proved that the respon- 
dent cultivated and sowed it, that he had moreover, from its 
belonging to gutch Tewaree, a right so to do, and of a consequence 
to reap it, the satisfaction of which, however, was denied him by 
the appellant, who must be held responsible for the damages, as 
above fixed, and most properly decreed against him ; the appeal 
being dismissed. 

The 31st May 1848. 

Appeal No. 25 of 1847. 

Sudder Ameen^ Mr, Noney, 

Kurruin Khan, (Plaintiff,) Appellant, 
versus 

Bassoo Sing and others, (Defendants,) Respondents. 
Fuqueera Lall — Vakeel for Appellant, 

Seetulchund — Vakeel for Respondents, 

This suit was brought in formd pauperis y to recover damages 
for crop forcibly taken, with that grazed by buffaloes of respon- 
dent ; laid at rupees 404-13-6. The appellant stating, that he held 
15 beegahs in Bhowaneepoor, at a rent of 15 rupees, of which res- 
pondent having obtained the farming lease in 11^52, he exacted 
rupees 18- 13-6, and in Magh of that year finally carried off 6 maunds 
of paddy, besides 60 seers paddy in plant, the seed crop of six 
beegahs of the paddy so cultivated, and ten beegahs bhaolee, 
which in consequence remained fallow; who, in Assar 1253, grazed 
his cattle on 3 beegahs aghunnee crop, and 15 cottahs bhadhoee ; 
besides 6 beegahs in mal land, and 10 beegahs khessaree and 
mustard, so laid waste. The respondent pleads not guilty, saying 
he merely demanded pergunnah rates from appellant, at whiclx 
rent was refused. The sudder ameen dismisses the claim, on the 
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ground that eight witnesses brought to prove it, seem to have 
been tutored, who deliver their evidence ‘ like a learned parrot/ 
In appeal it is contended, that the case is completely proved, and 
not so as to create suspicion. 

Judgment. 

I am unable to perceive the grounds on which this claim has 
been dismissed. It is of necessity dependant for proof on parole 
evidence ; though the answer of the defendant would create a 
strong presumption in its favour ; who, it is thus seen, of his own 
authority attached the appellant's crop without any adjustment of 
his demand, making himself thereby responsible for all loss thus 
occasioned. To prove the several averments there are here eight 
witnesses ; five to the damage thus done ; and two the powneas 
of the village, to whose charge the crop was committed, on its 
attachment by the agent of the respondents ; a portion of the 
khessaree and mustard being sown, it is necessary to explain, on 
the same land as the paddy. The rates quoted by the appellant, 
however, require abatement, being in excess of those obtaining in 
the district, likewise of the same as declared by the witnesses ; on 
a careful review of whose statements I makeillie following award : 
3 beegahs aghunee crop, grazed by buffaloes, 

produce 30 maunds, at 2 maunds per rupee, 15 0 0 


Bliadooee crop on 15cottahs land, 3 12 0 

17 beegahs, crop taken, 85 0 0 

4 beegahs khessaree ditto, 20 0 0 

Ditto mustard ditto, 8 0 0 

Seed crop 6 maunds 20 seers, 3 4 0 


or rupees 135, with interest up to date of liquidation. The order 
of the lowTi* court being reversed. 


The 31 st May 1848- 
No. 20 of 1848. 

Sadder Ameen^ Mr. Noney. 

Raja Enayeut Hussein, (Defendant,) Appellant, 
verms 

Sheikh Musseyutoollah, (Plaintiff,) Kcspoiident. 

Mirza Ahmud and Seetul Chund — Vakeels for Appellant. 
Muneerooddeen — Vakeel for Respondent. 

This action was brought by respondent to set aside a summary 
aivard for rent, of rupees 591 -10-8, given in appellants favor ; 
his plaint setting forth that, on the resumption of the inchal. 



ZILLAH PURMEAIl. 


27 


respondent got lease of the same^ of whom appellant holds as sub- 
lessee ; the balance now claimed, being duly paid into the khas 
inchal treasury, by respondent’s instructions ; of which receipts 
are produced ; who replies, that appellant held no such authority ; 
moreover, that execution of the summary decree was never taken 
out. The sudder ameen, finding the payments to be duly made, 
as shewn by receipts granted from khas mehal ofldce, sets aside 
the award, and decrees the amount claimed with interest. In 
appeal, while the former objections are repeated, it is urged that 
the order of the lower court was any wise to be confirmed to re- 
versal of the summary decree. 

Judgment. 

After careful comparison of the receipts produced, there can 
remain no doubt that the sum for which respondent has sued 
appellant, was duly paid into the khas mehal office. The appel- 
lant, in reply to respondent’s plea, of the decree there obtained not 
being executed, averring that a puckha house was actually sold 
in satisfaction of it. This fact it was obviously essential should 
be determined before awarding a refund; the case is therefore 
remanded that such be done, and award made accordingly. 
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PuiESENT: G. C. CHEAP, Esq., Judge. 

The 1st May 1848. 

No. 7 of 1847. 

Apjical from the decision of Moulvce Ahdool Ullee, Principal Sudder 
Amcen^ dated the 24^7/ March 1947. 

(C) Ramcliunder Baboo and Gopaul Doss Baboo^ (Defendants,) 

Appellants, 

versus 

(A) Buktcssuree Dobea and (B) Hooknmchand Behanee, 
(Plaintiffs,) Respondents. 

This was a suit instituted by the drawee (B) and endorsee (A) of 
a hoovidecy or bill of cxcliange, against the drawers (C.) 

The bill ran thus: After the usual compliments — Takoordoss 
and Ramchunder of Rampore request Ramcliunder Gundh and 
Rugoonath Doss Kolareh, of Mirzapore, to pay Hookumchand Be- 
hanee the sum of one thousand rupees, (rupees 1,000,) the half of 
which is five hundred, and the double one thousand, wliich sum 
has been received from Hookumchand Behanee, this 12th Soodee 
(or rise of the moon) of Jeit 1902 Sumbut, and which sum afore- 
said is payable to him forty-one days after date. 

(Signed) Nownit Gundh. 

Pay the amount of this hoondee. 

Endorsed — This hoondee has been sold, through Sheebsunker 
Chow dree, to Buktessuree Debea. 

(Signed) Hookumchand Behanee. 

Endorsed again — Sold to Lolla Rooploll. 

(Signed) Seeodeen Roy. 

A appears to have made over the hoondee to the hist endorsee, and 
on its presentation, payment being refused, it was returned to A, 
who with B brought this action against C, the drawers ; and the 
principal sudder ameen, holding it to be clearly proved that B had 
paid the amount of the hoondee in full to C, gave A and B 
a decree against him for 1,000 rupees without interest. Against 
this decision, the appellants appeal and plead, fir sty that they 
know nothing of A, and had no dealings with her. She bought 
the hoondee of B, and must look to him for payment, in the 
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same way that she had been made liable by the party to whom the 
iioondee Jiad been last endorsed over. That A and B could not 
jointly bring this suit or action against them, C, when B was 
legally responsible to A for the amount paid by her for the 
hoondee, and that A’s agents have merely used B’s name, because 
they saw no chance of recovering the money from him, B, who 
was not cognizant of the suit, having failed in business and gone, 
no body knew where. Second, that the evidence of the witnesses 
brought forward by A to prove that her dewan accompanied B to 
Cwith 1,000 rupees was altogether false, and had been fabricated, 
for had such been the case, the hoondee would have been drawn out in 
the dewarCs name, or in that of A instead of B’s. Third, that tliey 
have not received the full consideration from B for the hoondee, 
only 400 rupees had been paid, and 600 rupees, he had promised 
to pay, but had not fulfilled his promise, and this his accounts 
would show. 

In a case of this kind it is best first to dispose of and consider 
what has been admitted. C admits having given B the hoondee, 
admits he was authorized to sell it or endorse it over to another 
person, and admits that payment was stopped by his orders. The 
inuhajunee dustoor, or custom, in respect to bills, appears to be much 
the same as among English merchants. Notice in the case of a bill 
being dishonoured, has to be given to the endorsee and drawer, and as 
no i)leahas been put in that such notice was not given, it may be as- 
sumed that the appellant had due notice. The next question to be 
disposed of, with reference to the first count of the woojooliat, or 
grounds of appeal, is, who can sue to recover on a hoondee that lias 
been dishonoured ? There can be no doubt the holder, or endorsee 
of a bill, has a right to sue either the drawer or drawee, or both, in 
case of non-payment ; and the circumstance of a bill having been 
obtained without adequate consideration, when it comes into tlie 
possession of a hond-fide holder for value, will not exempt or remove 
liability of the drawer; but that the drawee and endorsee can join in 
a suit against the drawer, admits of doubt. Their interests are quite 
different and distinct. If B sold A the hoondee, as stated in the 
endorsement, and received the full amount for it, what claim can 
he have either against A or 0? I rather think, as stated by the 
appellant, A has made B a party to the suit without his knowledge. 
In another case before this court it was pleaded, if not shewn, that 
he had become dewallea, or insolvent, and had absconded; and, 
though served with a notice, he has not appeared in this appeal. 
Under these circumstances I am of opinion that A and B could not 
jointly sue, and having done so must be nonsuited. The pincipal 
sudder ameen’s decision is therefore reversed, and the plaintiffs in 
the original suit are nonsuited. The parties to pay their own costs 
in the principal sudder ameen’s court, and appellants’ in this court, 
to bo chargeable to the respondents. 
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The 2d May 1848. 

No. 18 of 1848. 

Appeal f rom the decision of Mahomud Ullee^ Moonsiff of Nattore^ 
dated the 2Gth January 1 848. 

Godun Mundul, Panchoo Mandul, and Tuckee Paramanick, 
(Defendants,) Appellants, 

versus 

Rajraonee Dassea, (Plaintiff,) Respondent. 

The respondent sued the appellants to recover 1 1 rupees, with 
interest, lent on bond to the latter in the year 1251 B. S. The 
moonsiff, after serving the notices and ishtehars on the defendants, 
and their failing to defend the suit, gave the plaintiff a decree 
€.c parte. Against this decision the appellants appealed on the 23d 
February last; and yesterday one of them (Godun Mundul) filed a 
tooojoGhatj or statement, containing the grounds of his appeal, plead- 
ing ignorance of the suit liaving been instituted, and denying the 
debt. After reading the decree 1 cannot find any thing illegal in 
the decision, and as under the CourPs Circular of the 12th March 
1841, (No. 141, vol. III.) an exparte decision cannot on any other 
grounds be reversed, or sent back for further investigation, the 
inoonsiff’s decision is hereby affirmed, and the appeal dismissed. 

The Sttl May 1848. . 

No. 1 of 1846. 

Appeal fom the decision of Moulvee Ahdool UlleCy Principal Sadder 
Ameen, dated the 5th December 1845. 

Dwarkanath Tagore, after his death, Dcbindernath Tagore, Geerin- 

dcruath Tagore, and Mr. D. M. Gordon, (Plaintiffs,) "Appellants, 

versus 

Mahomud Kurreem and Abdool Hakeem, (Defendants,) Respon- 
dents. 

This suit was instituted by the original plaintiff before the moon- 
siff of Shahzadpoor on the 5th July 1843, to recover possession of 
5 pakees of land appertaining to mouzahs Chandnee Nuggur Dalla 
and Mungul-haut at that place, — ^the suit being Tf\fst laid at Rupees 
275, viz. the land at the selling price of 25 rupees a pakee equal 
to 125 rupees, and the profits of a mela held thereon at 150 rupees 
for one year (1249 B. S). The case was sent up by the moonsiff 
under the Sudder Dewanny Adawlut Circular Order dated the 26th 
May 1843,* published in the Bengalee Gazette of the 13th June 
idem^ and was referred to the principal sudder ameen, when the plaiu- 


This Circular is not in tho printed Circular Order Book. 
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tift’ amended hi’s plaint, laying his suit at eighteen times tlie estimated 
value of the land as above, together with 150 rupees, the profits of 
the mfla for the year, total rupees 2,700. The defendants pleaded 
that the land was lakhiraj^ forming a portion of a grant to Abdool 
Snban, an Ameer-nUOmrah^ and afterwards granted by Alum Shah 
Badsha Ghazee to their mutual ancestor, Abdool Azeez, for the sup- 
port of the tomb of Mukdoom Shah, a Mahomedan saint, and other 
devout purposes ; that from time immemorial, a meluy or fair, had 
been held on the land, in the month of Cheyt, the profits of whicli 
were bestowed on the fukeers and devotees who assembled there on 
the occasion, and also towards lighting up the tomb and repairs of 
the mosque ; that the land had never belonged to any zemindar, 
nor was it included in the plaintiff’s zemindaree of Esoofshai. 

The principal sudder ameen, after examining copies of canoongoes’ 
papers, and several witnesses, and going fully into the case, dismissed 
the claim, recording the land to be lahhiraj^ and which the deputy 
collector of Pubna had also recorded, dismissing the Government 
claim to resume the same, after visiting the spot, and relinquishing 
722 beegahs as lakhiraj belonging to the musjeedy or mosfjue, and 
durga of Mukdoom Shah. Against this decision the present appeal 
was preferred, and as the principal sudder amcen had omitted to call 
upon the collector to report, before coming to a decision, as directed 
in the Sudder Dewanny Adawlut^s Circular Order of the 25th Feb- 
ruary 1831, a reference was made to the deputy collector of Pubna 
to report if the land was liable to the payment of revenue, or lakhi- 
raj; and, if the lattdl*, if it was included in the land his predecessor 
had, on the 18th December 1843, decided was lakhiraj. This order 
was passed on the 6th August 1847, and on the 15th September fol- 
lowing the deputy collector (Mr. Atherton) replied that it appeared 
to be included in the land his predecessor had decided was lakhirajy 
but this could not be stated for certain without visiting the 
spot. On the case being again taken up, on the 19th February 
last, the parties were informed that to reconcile doubts 1 would 
go to the spot on my next tour of circuit to Pubna. Ac- 
cordingly, on the 31st March, I visited Shahzadpoor, and, accompa- 
nied by the parties and their agents, went to the tomb of the saint, said 
to be a descendant of some Persian or Mogul prince, and from whose 
residence at the pfoce it was called Shahzadpoor, its former name 
being Teesa. Tlie tradition is that this individual was killed fight- 
ing with the rebels near the river side, and that a tomb (which was 
])ointed out to me) was erected over the spot where he fell, in which 
his head was placed, and the trunk, or body was buried near the 
mosque. This is a small pucka building, containing no inscription 
or tablet to judge of its age or by whom built. The tomb is in a 
building to the east of the mosque, and the ground in dispute lies to 
the west, separated only by a narrow path, running north and south, 
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close to the mosque; and it is difficult to imagine how, if so large a 
quantity as 722 biggahs had been assigned for the support of the 
mosque and tomb, so small a piece of ground as 5 pakees were not 
included, though immediately in the vicinity and adjoining the 
mosque. And more, to the north and north west of the land in 
dispute, are two large tombs, said to be those of followers of the 
prince who was killed, and both beyond the boundary pointed out 
by the appellants’ agents as the land claimed by them ; and it is not 
easy to reconcile these tombs being placed where they are, if the 
land intervening did not belong to the mosque and was not lakhiraj. 
Again it may be asked, “why w^ere these tombs not placed nearer 
the principal tomb ?” It is pleaded that from time immemorial a mela, 
or fair, has been held on the disputed land, (which is an open space,) 
and supposing this meli to have been established, (as there is every 
reason to believe it was,) in commemoration of the individual who 
built the mosque and was buried near it, the probability is, the 
ground was kept clear of tombs for this very purpose. Under all 
these circumstances I see no reason for disturbing the decision of 
the principal sudder ameen, or impugning the recorded opinion of 
the deputy collector of Pubna (Mr. Lushington,) who visited 
Shahzadpoor and inspected the land in dispute ; and who have both 
upheld the validity of the respondents’ title to hold the land as 
lakhiraj. The principal sudder ameen’s decision is therefore affirmed, 
and the appeal dismissed with costs. 

TtiE 6x11 May 1848. 

No. 22 of 1846. 

Appeal from the decision of Moulvee Abdool Ullec, Principal Sudder 
Ameen, dated the 13^/* July 1846. 

Ramsoonder Chowdhree, (Plaintiff,) Appellaiit, 
versus 

Kashee Kumul Thakoor, Rohmut Mundul, Binda Nissoo, Gouree 
Paramanick, Soojai Nussoo, Sufee Akhiind, Heloo Paramanick, 
Dulloo Mateeah, Khetoo Mateeah, Jeebun Mateeah, Gour 
Chowkeedar, and Obessash Mateeah, (Defendants,) Respondents. 

The appellant instituted this suit on the 29th -August 1845, to 
recover possession of 50 beegahs of land which he alleged formed a 
portion of his putnee and was situate in mouzah Chuttra, tuppa Beas. 
The suit was laid at eighteen times the annual produce, together wdth 
mesne profits. Total 1,259 rupees, 4 annas, and 9| pie. 

The first respondent pleaded that the land was rent-free or bur- 
mottur, and had been granted by Ranee Bhowanee to his ancestor, 
and had regularly descended to him, and that he was seised of the 
same as lakhiraj. The other respondents pleaded the same, and 
represented themselves to be Kashee Kumul Thakoor’s ryots, A 
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reference was made to the collector who reported that the land was 
not lakhirajy and there was no trace of any lakhiraj land in monzah 
Cliuttraiii the records of the collectorate With advertence to the 
report, the principal sudder ameen held that a sunnud filed by the 
respondent Kashee Kumul Thakoor, and also a rooka, or letter, to 
the effect that the land was to be released from attachment, were 
not genuine, and therefore the land was liable to assessment by the 
plaintiff ; but since both the father and grandfather of the defen- 
dant, Kashee Kumul Thakoor, had been seised and in possession of 
the land he did not think they (defendants) could be ejected, and 
therefore rejected the plain tiflPs claim for possession, and saddled 
him with all the costs of the suit. Against this decision the ap- 
pellant appeals, insisting that if the defendants’ title to hold the 
land as huvmottur^ or lakhiraj^ was bad, he was entitled to possession ; 
that in an Act IV. case the magistrate had decided the land was 
mdly and not lakhiraj^ though he had maintained the ryots in pos- 
session, some of whom had deposed that the land was mdl^ though 
they now pleaded it was lakhiraj. On perusal of the magistrate’s 
(Mr. Loch’s) proceeding of the 19th September 1844, I find no 
opinion whatever recorded. It was a very proper order adjudging 
that the ryots, or tenants, should be maintained in possession, and 
referring the parties who claimed a proprietary riglit in tlie land to 
the civil court. Some depositions, taken before the moonsiff of 
Chowgong, have also been read, in which the deponents stated they 
were ryots residing on the ialooh of the appellant. There can be no 
doubt that the respondent’s, Kashee Kumul Thakoor’s, title to hold 
the land as lakhiraj is bad, and unfounded ; nor have the respon- 
dents appealed against this part of the principal sudder ameen’s 
decision. The only question that remains, is, if the defendants’ title 
under which he claims to hold the land is bad, is his occupancy of 
the same illegal, and must he be ousted at the suit of the plaintifi’ 
who is only a putneedar? The principal sudder ameen decides that 
he cannot, as his father and grandfather before him were in posses- 
sion ; and if so, that they must have been so with tlie knowledge 
and consent of the zemindar, who granted the piitnee to the appel- 
lant so far back as 1234 B. S. Under such circumstances, the res- 
pondents mz<5^have been much more than twelve years in undisturhed 
possession^ tho]^h the plaintiff^ or appellant, asserts he w^as dispos- 
sessed in 1251 B. S. ; and w ith advertence to the decision in the case 
of Brijnath Baboo v. Raghunath Ojha (vol. V., S. D. A. Reports, 

E . 231,) I doubt if the court, on the suit of the appellant, after the 
Ipse of more than two years from the date of his obtaining tlie 
piitnee^ can eject any of the defendants, and deliver over possession 
to the appellant, which is the object of the present suit, and not to 
establish a right to assess the lands in the occupancy of the defend- 
ants. The principal sudder ameen’s decision is therefore hereby 
affirmed, and the appeal dismissed with costs. 



ZrLLAH RAJSHAHYE. 


21 


The 11th May 1848. 

No. 1 of 1847. 

Appeal from the decision of Moulvee Ahdool Ullee^ Principal Sadder 
Ameeuy dated the ^th December 1846. 

Kuttun Kisto Hisliee, after his death, Tarasoondree Dehbea and 
Kaslieeshoree Dehbea, mothers and guardians of Chundernath 
Bishee, a minor, (Plaintiffs,) Appellants, 

versus 

Captain J. H. Warner, (Defendant,) Respondent. 

This is a suit to assess land, and to recover arrears of rent due 
therefrom, from the month of Pous 1242 B. S. to the month of 
Mauff 1251 B. S. Tlie suit is laid at 2,065 rupees, 8 pie. 

The plaintiff (Ruttun Bishee) in his plaint alleged that in 1242 
B, S. he took a putnee of dhee Newabgunge, &c. from Rajah Kishen 
Chund, and was seised of the same ; that by the zemindar’s omlah 
the defendant’s jote was measured, and found to consist of 9 higgahs 
and 7 cottahs^ which, at 15 rupees per higgah for the land occupied 
for houses and tenements, and 1 rupee for excavations or hollows, 
made the jumma of the land Sicca rupees 130-6-8 ; that in 1245 
B. S. he (appellant) measured the land, when it was found to consist 
of 9 higgahs and 1 7 cottahsy and which, at the nirick set forth in 
the rajah’s nirick'-namehy amounted to Sicca rupees 135, 13 annas. 
That though served with a notice, under Sections 9 and 10, Regula- 
tion V. of 1812, the defendant would not come in and take a pottah^ 
aud give a kubooleuty and had only paid the following sums : — 

Rs. As. P. 

Rent for 1244, 22 8 0 

„ 1245, 24 6 0 

Total 46 14 0 

leaving a large balance ; and having no other remedy, he sued to 

recover the balance, at the above rate, from the date of his receiv- 
ing the putnee in 1242 B. S. after deducting what had been paid with 
interest,— total Sicca rupees 1,800, 2 annas, 3 gundas, 3 cowries, 
or Company's rupees 1,920-2-3, which, together with the assessed 
jumma for one year, of Company’s rupees 144-13-S, amounted in 
all to Company’s rupees 2,065-0-8. 

To this the defendant answered that there were not 9 higgahs and 
17 cottahs in hi^jote, and he never paid rent for it at the nirick set 
forth in the plaint, viz. 15 rupees per higgah; that no notice had 
been served on him to pay at that rent, nor does he know any thing 
of the plaintiffs’ and had a notice been served, an acknow- 
ledgment would have been given ; that when Kislitoopershad held 
a farm of the lands from Rajah Oodwunt Singh, he had paid for 
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the land at the rate of 3 rupees per hif/(jah, continuing to do so till 
the end of the farmer^s lease ; and when held khasy he had paid at 
the same rate, and obtained a pottah from the gomashtah, with the 
consent of the zemindars, Rajahs Kishenchund and Ramchund, in 
1 240, the jumma being fixed at 22 rupees, therefore, under Section 
49, Regulation VIIL of 1793, he was not liable to an enhancement 
of rent ; that the plaintiff’s suit w^as wrong laid, with reference to 
Construction No. 1272; and that there were no hollows or excava- 
tions in his jot€y which consisted of only 7 higgahs and 8 cattails. 

To this the plaintiff replied that neither tlie ijaradar or go- 
mashtah of the zemindars had any right to grant a pottah of the 
land ; tliat when called upon to report by the principal sudder ameen, 
tlie rajah had distinctly stated that neither his gomashtah or any of 
his ornlah had authority to grant pottahs ; that in the jumma-- 
bundee papers and chittahs^ given him when he took the putnee^ the 
defendant’s land was put down at a of 130 Sicca rupees, 

6 annas, 8 gundahs ; that his demand had nothing to do with 
Section 49, Regulation VIIL of 1793; tlnit from the excavations 
the defendant had formed his garden, and this he could prove, and 
also, by measurement, that he had 9 higgahs and 7 cottahs in his 
possession; that the defendant had made no settlement with the 
zemindar, and that therefore he was entitled to recover rent at the 
rate set forth in the nirick-namehy and there was nothing irregular 
in the way he had laid his suit. 

The principal sudder ameen, with reference to the dakillahs filed 
by the defendant, shewing that he had paid rent for the land for 
1 7 years, at the rate of 22 rupees fiir the jote per annumy and the 
pottah granted by Bishonath Sein, the gomashtahy held that the rent 
of the jote could not be enhanced ; and from the report of the ameen 
there were not 7 higgahs and 8 cottahs of land in the jote ; but 
as the defendant admitted to this quantity, he decreed tlie rent due 
from Poos 124^ to Maug 1251 B. S., at the above rate of 22 rupees, 
together with interest, after deducting rupees 46-14, which the plain- 
tiff acknowledged he had received, amounting in all to Company’s 
rupees 231-7-7. Costs vrere adjudged in proportion, as chargeable to 
the defendant, and the rest to be paid by the plaintiff. 

Against this decision the appellants appeal, again repeating what 
has been stated in the replication, and insisting they were entitled to 
enhance the rent, under the nirlck-nameh, which had been admitted 
as proof in several suits before the moonsiff and sudder ameens ; that 
the defendant could file no pottah of the ijaradavy or any document 
to shew that Rajah Oodwunt Sing had approved of the jumma at 
which the respondent had paid rent ; or that Rajahs Kishenchund 
and Ramchund had authorized their gomashtah to give the respon- 
dent pottahs ; and that Rajah Kishenchund had distinctly denied he 
had such authority ; tliat in the dakillahs produced no nirick was 
stated, and they had not been authenticated. After going through 
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the whole of the papers, and examining the documents filed, I see 
no reason for disturbing the principal sudder aineen’s decision. It 
is quite clear, and not disputed, that respondent has all along, and 
for many years, been in possession of the land, and for 17 years 
before tlie Inisband of the present appellants obtained a putnee ; and 
though the dakillahs and pottah have not been authenticated, I have 
no reason to suspect that they are not genuine, and they shew that 
for 17 years the respondent paid at the rate of 22 rupees annum 
for the land in his possession, and which, in the pottahy was stated 
to be 7 hiffgahs and 8 cottahs, liable to an increase of rent (at the 
same rate) if on measurement it was proved to be more. This potiah 
was given in 1240 B. S., and though the zemindar may not have 
confirmed it, there is the dakillah of 1241 B. S., given by the 
gomaslitah, in confirmation of it, and which he indubitably was au- 
thorized by the zemindar to give, and his repudiation of all pottahs 
given by his omtahy after the putnee granted to the a])pollant, 
does not give the appellant any right to enhance the rent of land, held 
at a fixed rent, or jummay more than twelve years before the putnee 
was granted to liim, and with the full knowledge, it may be pre- 
sumed, of the proprietors. Had the appellant even purchased the 
land at a revenue sale, under Clause 4, Section 26, Act I. of 1845, 
(enacted the same year that this suit was instituted,) the appellant 
could not have enhanced the rent of the respondent’s land, assigned 
or leased to him for a garden, at a fair rent, and continued to be used 
for that purpose to this day. The principal sudder ameen’s decision 
is therefore hereby affirmed, and the appeal dismissed with costs. 

The 15tii May 1848. 

No. 154 of 1846. 

Appeal from the derision of Ilurmohmi NewgeCy Acting Moonsiff of 
Bauleahy dated the \Tth November ]^6. 

Goohee Peadali, (Defendant,) Appellant, 
versus 

Mr. S. Nation, (Plaintiff,) Respondent 

This suit was instituted by the respondent to recover from the 
appellant 28 rupees, 3 annas, 7 pie, due under a'^ooAa, or promis- 
sory note, given by the latter to him on the 8th June 1846, and in 
which he promised and conditioned to pay the same on the 14tli of 
the month, or seven days after. Failing to do so, tliis suit was 
brought to recover the amount, on the 23d of June ; and the sudder 
moonsiff, after recording that the delivery of' the note by the appel- 
lant was proved, and his plea of lesion was not, and more, was bad, 
from the delay in complaining in the foujdary court, gave the plain- 
tiff a decree. 
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A^fainst this decision the appellant appeals^ insisting that there 
was lesion^ and he was obliged to sign the rooka, or note. 
After reading the evidence I concur with the moonsiff. Although 
the appellant’s witnesses say blows were struck, both by the respon- 
dent and his servants, they do not depose that this was to compel 
him to sign the note. Appellant had been in the service of the 
respondent, and when in his service, it would seem, had purchased 
hides for him, and he voluntarily wont to the respondent’s house 
and demanded wages due to him : this led to an altercation, and the 
counter claim "was brought up against liim, the settlement of which 
was his giving the note on wdiich this suit was lodged ; and this I 
remark was so, before the foujdxirry complaint. Under these circum- 
stances T see no reason for disturbing the moonsiff’s decision, and 
dismiss the appeal. 

The 16tii May 1848. 

Appeals from the decision of Moulvee Ahdool Ullee^ Principal Sudder 
Ameeuy dated 21th February 1847. 

No. 3 of 1847. 

(B) Messrs. French, Hodges and Co., (Defendants,) Appellants, 

versus 

(A) Atsook Misser, (Plaintiff,) Respondent. 

No. 4 of 1847. 

(A) Atsook Misser aforesaid, (Plaintiff*,) Appellant, 
versus 

(B) Messrs. French, Hodges and Co., Nobinchiinder Goopt, Suroop 
Biswas, Rauil^omar Sircar, Radhanath Chance, and Araindee 
Takadgeer, (Defendants,) Respondents. 

These appeals are both from one decision passed in a suit in which 
A, was plaintiff*, and B defendants. A sued to recover damages on 
account of indigo cut and carried oft* by the defendants to their 
factory at Shampore, from 70 higgahs and 8 cottahs of land leased 
to A by Rajah 4 nundnath Roy in mouzah Duraile. Tlie damages 
w'ere laid at what the plants would have yielded when manufactured, 
calculated thus : — 70 biggahs 8 cottahs, at 20 bundles ^ev biggahf 
equal to 1,408 bundles, which at 200 bundles to the maund, was 
equal to 7 maunds 2 seers, and this, at 200 rupees the maund, was 

equal to : rupees 1,410 0 0 

deduct for manufacturing at 5 rupees per maund, 35 4 0 


Balance, rupees 1,364 12 0 
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which sum the plaintiff sought to recover. The principal sudder 
ameen first dismissed the suit, as the claim involved one of right to 
the land, but on a summary appeal to this couyt his order was 
reversed, on the 22d August 1846, and tlie case sent back for re- 
investigation with reference to the Sudder Dewany Adawlut order 
on the petition ofFurreed Kareegur and others, (Decisions for 1846, 
page 251.) The principal sudder ameen then gave the plaintiff a 
decree for rupees 877, 8 annas, for 60 biggahs of plant, at 15 
bundles the biggah — taking the minimum of land and produce de- 
posed to by tlie witnesses in support of the claim as stated for his 
estimate. B appeals against this decision, plead inter alia that 
there was no evidence to support the claim, that tlie plaintiff A had 
no factory to which he could carry the plant, if he had sown it, 
and that the land had all along belonged to the Shampore factory, 
and the indigo sown and grown was on account of that factory. 

A appeals on the ground of the reduction made in his claim, his 
wakeel pleading that no objection had been made to the quantity 
of land, and which from the pottah was 70 biggahs and 8 cottahs, 
therefore he was entitled to a decree for the whole of his claim ; 
and in another ^it B had admitted that twenty bundles per higgah 
was the produce of such indigo land. The appeal was admitted 
on the 19th February last, and A’s wakeel was directed to produce 
his client, that he might be questioned on some points. He accord- 
ingly attended, and yesterday to questions put stated that the indigo 
he intended to manufacture at another native^s factory, who had 
given him the use of it, he paying all expenses, and the average 
cost of the manufacture was five rupees per maund. B’s vakeel, on 
being asked why the land was not mentioned in a memorandum 
or schedule of land given in by Mr. Abbott (the former proprietor 
of these factories) to the magistrate, shewing what land, and with 
what boundaries, had been sown with indigo in the rajah’s estate, 
replied, there was no dispute regarding this land with the rajah. 
From the evidence of the plaintifTs witnesses it is clearly proved 
that he cultivated and sowed this land wdtli indigo, and that B’s 
people cut and carried it off. B does not deny the taking the 
indigo, and from their own witnesses this may be inferred, though 
they accuse A of taking some of the indigo wdien they protested. 
Their (B’s) vakeel’s answer does not agree with the heading to 
Mr. Abbott’s memorandum^ which clearly refefs to all lands in 
the occupation of the factories, and grown with indigo. — Sham- 
pore being particularly named in Mr. Abbott’s petition given 
in with the memorandum. It is therefore quite clear that the 
rajah was fully entitled to lease the land to A, and that he 
did so, and that the indigo sown and grown on it by A was cut 
and carried off by B, without a shadow of right or title to the land, 
and this as shewn by the former proprietor’s own papers filed in the 
magistrate’s court 
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With regard to A’s appeal. It remains to be decided, whether 
the diminution of his claim to 60 higgahs of plant, when he claimed 
for 70 biggahs and 8 as having been cut and carried off, was 

an equitable reduction. As stated by A’s vakeel, the defendants have 
never taken any exception to the quantity of land, and which they 
would have done had the quantity been exaggerated. All natives, 
when deposing to matters connected with land, give their testimony 
in a vague manner, more or less ( kuni^o-besli J being generally added 
to the statement made. After such a lapse of time (seven years) it is 
useless to direct a local ijivestigation to be made, to ascertain what 
quantity of land^as sown with indigo by A in 1248 B. S. The 
court must take his statement of the fact, supported as it is by the 
evidence, and the pottah being for 70 higgahs and 8 cottahs of land, 
it is a fair assumption that the whole was sown by him with indigo. 
With regard to the produce, I find in a Pubna case a planter laid 
his claim at 16 bundles per higgah (Decisions of this court for 1846, 
})age 47,) and that was chur land ; 15 bundles appears therefore a 
fair estimate for land not c/iwr, or subject to inundation ; and at that 
rate the plaintiff A is entitled to recover damages for the whole 
of the land included in his jote, as shewn by the p^alu 

Under these circumstances all that remains is to order that B’s 
appeal be dismissed with costs, and that A’s appeal be decreed, and 
the principal sudder amccii’s decision amended, and plaintiff’s claim 
decreed for Company’s rupees 1023, 9 annas (being the produce of 
the 70 higgahs and 8 cottahs of land at 15 bundles the higgah^ when 
manufactured, according to the plaintiff’s calculation,) together with 
interest from the 27th February 1847, the date of the principal siid- 
der ameen’s decree, with costs in proportion, and all costs of this 
appeal are chargeable to the respondents. 

The 26rH May 1848. 

No. 19 of 1848. 

Appeal from the decision of Sreenath Biddahngishy Moonsijf of 
Bora^ dated the 2%th January 1848. 

Surroop Paramanick, (Defendant,) Appellant, 
versus 

Birjdgobind Shah, (Plaintiff,) Respondent.) 

This suit was instituted by the respondent to recover 28 rupees, 
being principal and interest of a bond given, it was alleged, by the 
appellant, and his brother. Ameer, deceased, on the 4th Poos 1251 
B. S., to the respondent. The moonsiff first dismissed the suit, 
which on the appeal of the respondent was sent back for further in- 
vestigation, on the 27th Augu-t last, and the moonsiff’ now having 
decreed tlie claim, the defendant appeals, pleading, that though 
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called upon to make a solemn declaration, that his claim was a just 
one, the plaintiff refused, and therefore the suit should have been 
afijain ditmissed. I do not think so, and it being quite clear from 
Rnmzan’s deposition that the appellant, and his brother Ameer 
deceased, were on good terms, I have no doubt both joined in the 
bond. I therefore affirm the moonsiff’s decision and dismiss the 
appeal. 


The 31st May 1848. 

No. 12 of 1847. 

Appeal from the decision of Moulvee Ahdool Ullec^ Principal Sudder 
Ameen^ dated the Z\st May 184f . 

(A) Radlia Kishen Dass Choudhree, and (B) Bisseshuree Goopta, 
widow of Bejoykishen Dass Choudhree, deceased, and mother of 
Gopee Mohun Dass Choudhree, minor, (Plaintiffs,) Appellants, 

versus 

(C) Sushee Mookhee Goopta, after her death Luckeepreea and 
Suressuttee Goopta, her daughters, (D) Piiddum Lochun Mullick, 
Radhapersonno Mullick, Tarasoondree Goopta, mother of Biijo- 
soonder Mullick, minor, Prenisoondree and Oomasoondree Goopta, 
guardians of Grishclninder Mullick, minor, and Mookta Munnee 
Goopta, mother of Hurree Kishen Mullick, (Defendants,) Res- 
pondents. 

Claim for possession of a 4 anna, 8 gundah, 1 cowree, 1 krant 
share of kishmut pergunnah Melanchcc and mouzah Galimpore : 
suit laid at three times the sudder jumma^ which, with mesne profits, 
amount to rupees 4,960 and 2^ pies. This suit was instituted on 
the 6th of May 1845, or 25tli Bysack 1252 B, S., and was 
dismissed by the principal sudder ameen, as regards kismut 
Melanchee, because Kadlia Kishen and Rajehunder Dass, father of 
Be joy Kishen, had had their names registered as proprietors on the 
19tli February 1810, no allusion at the time having been 
made to Ramhurree’s share ; nor had his widow or daughter offer- 
ed any objection either to the registry or sale, subsequently held 
on the 2d September 1834, of the property on account of the decree 
against Rajehunder; and more, 31 years had elapsed since the death 
of Ramhurree aforesaid, which barred the claim under the law of 
limitations ; and further both Rajehunder and Radha Kishen had 
long been in undisturbed possession long before the sale. With 
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respect to Galimpore, although not sold for Rajchunder’s debts, but 
claimed under a deed of gift by Puddum Lochun, this, the principal 
sudder ameen records, remains to be investigated ; but as Ihe plain- 
tiffs’ claims as heirs of Ramhurree have been rejected as regards 
kismut Melanchee, their claim for this mouzah is also rejected. 

The appeal was admitted on the 21st February last, and the 
principal sudder ameen was called upon to explain why he did not 
reckon the cause of action from the death of Dhunmunnee. To 
which he replied that the property in dispute was not alluded to in 
the Sudder Court’s decision, and that Ramhurree had no share in the 
estates laying or situated in this zillah. 

It is quite clear from the documents examined in this case, and 
admissions of the parties that Rajchunder, Ramgobind, and Ram- 
hurree were brothers and members of an undivided Hindoo family, 
and jointly entitle^ to participate in certain estates in this and the 
Nuddea district as co-sharers — Ramhurree being the eldest of the 
three. It is also quite clear that Ramhurree died some time in 
1211 B. S., leaving a widow and married daughter him surviving, 
the former named Gobind Munnee and the latter Dhun Munnee. It 
also appears that the former, being ousted of her rights in the Nud- 
dea district, instituted a suit against the other co-sharers, and 
obtained a decree for her one third share in the provincial 
court of Calcutta ; and that after her death her daughter car- 
ried on the suit in appeal before the Sudder Court, who, on the 
28th May 1824, affirmed the decision of the provincial court, 
and declared that a deed of gift by Ramhurree of his property 
to Rajchunder should be set aside, and that the daughter of 
Ramhurree should be put in possession of what she claimed, as 
having belonged to her father, deceased, and which, on the plea of 
a deed of gift, had been withheld by Rajchunder. It is also alleged 
by the respondents, that Dhunmunnee became a childless widow in 
the year 1239 B. S.^ and that she herself died in the year 1249 
B. S., which both parties admit. It is also clear from the above 
data that the appellants, as heirs at law of Ramhurree, could not 
sue till after the death of his daughter ; and that their cause of 
action did not accrue till such time, or from the year 1249 B. S. 
It is also clear that the rights and interests of Rajchunder. in 
kismut purgunuah Malanchee, on account of a decree, were sold in 
124i B. S., and purchased by the respondent C., who asserts they 
consisted of a 9 annas, 15 gundas share; the remaining 6 annas, 5 
gundasy belonging to the appellant A., the son of Ramgobind. It 
is alleged that the respondent D. K)btained the share (now claimed 
by the appellants) of mouzah Galimpore, from his brother, Kishub- 
nath Mullick, deceased, married to a daughter of Rajehunder’s, who 
made over the same to him by deed of gift (jotuh ) at his marriage, 
and of which he died seised. The assumption, on which the princi* 
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pal sudder ameen has dismissed fhe claims of the appellants, was 
therefore a wrong one ; for whether Dhunmunnee sued or not for the 
estates of her father, in this district, did not matter, as regards the 
Hindoo law, which only gave her a life estate or interest in them, and 
the rights of the heirs at law, or male heirs, were not extinguished, 
but remained in abeyance. Her laches therefore cannot affect the 
rights of the appellant to maintain the present suit, or action, 
brought within three years of her death, and within 12 yeass of the 
purchase of Rajehunder’s rights and interests by the respondent C. 
But there is a circumstance which the principal sudder ameen 
appears entirely to have overlooked, and ought to have been con- 
sidered in the first instance, viz., whether any suit at all can be 
maintained by the present appellants as heirs of Ramgobind and 
Rajehunder, or whether they were not entirely put out of court by 
the proceedings of their immediate progenitors. Jt is a maxim of 
English law, and one of universal application, ‘‘TOit no one can take 
advantage of his own wrong.” Now in this case it is pretty clear 
that Rajehunder must have fraudulently usurped, or appropriated, 
Rarnhurree’s share of the estates lying in this district, the subject 
of dispute in the present suit ; and that Radakishen, by giving a 
ladavee, or deed of release, to Bejoykishen, the husband of Bissesh- 
uree Goopta, relinquished all claim to what Bejoykishen’s father, 
Rajehunder, had illegally and wrongfully taken possession of, after 
the death of Rarnhurree, to the exclusion of his widow and daugh- 
ter, which property he (it is alleged) partly made away with by 
deed of gift, and part was sold on account of a decree of court in 
payment of his (Bajch under’s) debts. The question then arises, 
with such palpable fraud and covin on the part of their progenitors, 
when a long adverse possession by one of them gave him a title, 
which, by the sale on account of the decree of court, was conveyed 
to the purchaser at such ^ale, for a valuable consideration, whether 
this established in the latter a prescriptive right to the property, and 
barred cognizance of the suit under Clause 3, Section 3, Regulation 
11. of 1805. 

It is not easy to make out what title the principal sudder ameen 
considers to be vested in the other respondent, Puddum Lochun, as 
he has not recorded whether the deed of gift tp his brother by 
Rajehunder was proved or not ; and since this respondent has not 
appeared in this appeal, it is not possible to dispose of this part of 
the claim or share in mouzah Galimpore, even supposing the 
appellants to have a right of action, or that such suit can be main- 
tained by them. The case is therefore sent back to the principal 
sudder ameen for re-investigation with reference to the above 
remarks. The value of the stamp on which the petition of appeal is 
written, to be returned to the appellants, and the usual order passed 
as regards costs. 
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The 31sf May 1848. 

No. 21 of 1847. 

Appeal from the decision of Moulvee Ahdool Ullee^ Principal Sadder 
AmeeUy dated 26^/i Julp 1847. 

Ishur Chundfir Mustofee, (Plaintiff,) Appellant, 
versus 

(A) Gunneshpershad Behanee, (B) Gunfijapershad Belianee, (C) 
Rughodhath Belianee, and (D) Ramchunder Muzmadar, after his 
death Ruttun Malla Dasseah alias Cliundun Malla Dasseali, (Defen- 
dants,) Respondents. 

This suit was instituted by the appellant to recover from the 
respondents 3,185 rupees, being principal and interest, on the sum of 
2,125 rupees paid, it was alleged, by D, the plaintiff’s naiby to 
Poorun Mull, deceased, for a hoondecy at the banking house of A, at 
Bauleah, of whicl®Poorun Mull was a trustee and B and C joint 
trustees at the time. The hoondee was drawn on the house of Buldeb 
Dass of Calcutta, and made payable to the plaintiff, ten days after 
sight, and is dated the 21st Assin 1248 B. S. ; and being returned 
dishonored, this suit was instituted to recover the sum paid for it, as 
stated, with interest. The suit was, however, not instituted till the 
29th Bhadoon 1252 B. S., or the 13th September 1845, nearly four 

f ears after the date of the hoondeey and after the death of the drawer, 
borun Mull. Adverting to this, and not crediting the witnesses to 
the payment of the amount by D, to Poorun Mull, for the hoondecy 
of which payment there was no trace in the kattahsy or books of 
the banking house, the principal sudder ameen dismissed the suit, 
recording that the plaintiff had not himself deposited the sum with 
Poorun Mull, who granted the hoondee; and that the latter’s heirs 
should, in his o])inion, have been made defendants, or sued. Against 
this decision the plaintiff appeals, insists that the money was paid 
by his Naib D, to Poorun Mull, for the Hoondee ; that having dis- 
charged D, he (appellant) now sued to recover the amount so paid, 
and that he was entitled to a decree ; and that in consequence of 
Poorun Mull’s becoming insolvent (dewaleaj the hoondee had been 
dishonored. On being questioned the appellant’s vakeel states that 
the reason D had been sued was because he had been discharged 
from his client’s employ ; and that Poorun Mull was the same per- 
son alluded to fn the cause of Hurrischunder Khan and another v. 
the respondents B and C in this case ; and that the reason the suit 
had not been instituted during Poorun Mull’s life time, was because 
he promised to refund the amount advanced to him for the hoondee. 

It is clear that the appellant allowed four years nearly to elapse 
before he instituted this suit, after the death of the drawer of the 
bill, or hoondecy and made the party who obtained it, though his 
own naib at the time, a defendant, when he could have been a prin- 
cipal witness, and this without sufficient cause. This throws great 
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suspicion on the whole transaction ; and after reading the evidence 
of the witnesses in support of the claim, I find they all reside in 
the Nuddea district ; and that they depose they were sent to the 
naib (D) by the appellant, accompanied the former to Poorun Mull, 
saw the money paid to him by the naib, and the hoondee given in 
return ; that they took the hoondee back to the appellant, and then 
two of them went with the hoondee to the banking house of Buddel 
Doss, to have it accepted, and who refused to accept, or pay the 
amount due on the Aoowrfce, as advice or intimation had been received 
from Poorun Mull not to pay the same. After this, by desire of 
appellant, they took the hoondee back to the naib, and went again 
with it to Poorun Mull, who said he would settle it. In short, these 
witnesses depose to every thing that is essential to support the appel- 
lant’s claim, and I concur with the principal sudder ameen that not 
much credit can bo given to such evidence ; more particularly as a 
great deal they vlepose to have been done mighi have been so by 
writing, and communicated through the public post, or dak. It 
will also be seen that two of the appellant’s witnesses negative the 
reason assigned by him, in his grounds of appeal, for the hoondee not 
being paid, or dishonored ; and on referring to the case of Hurris- 
chunder Khan and another u. the trustees of Guneshpershad Behanee, 
a minor, (page 25 of the printed Decisions of this court for* 1847,) I 
find it recorded that Poorun Mull died on the 4th Jeit 1251 B. S ; 
and that at his death he vras a trustee of the banking house, or 
kothee of Guneshpershad Behanee, (A); and no act of insolvency 
was imputed to, or committed by him, up to the date of his death, 
or for ehjhteen months after the date the hoondee bears. Adverting 
to this fact I strongly susj)ect the hoondee to be a forgery, and that 
it was never presented at all to the house of Buddel Dass in 
Calcutta. I therefore see no reason for impugning the principal 
sudder ameen’s decision, which is hereby afiSrmed, and the appeal 
dismissed. 

The 31st Mat 1848. 

No. 5 of 1846. 

Appeal from the decision of Moiilvee Ahdool Ullee^ Principal Sudder 
Ameen^ dated the 2^th December 1845. 

(A) Hurish Chunder Khan, and (B) Kasheenath Pishee, (Plaintiffs,) 

Appellants, 

versus 

Guneshpershad Behanee, minor, and (C) Gungapershad Behanee, 
and (D) Rughoonath Behanee, his trustees, (Defendants,) 
Respondents. 

Claim to recover rupees’ 4,553, 6 annas, being the balance of 
sums deposited with the kothee^ or banking house, of the minor 
Guneshpershed Behanee. 



32 


ZIL.LAH RAJSHAHYE. 


This case was returned by the Sudder Court on the 2d March 
last for further investigation, (vide Sudder Dewanny Adawlut De- 
cisions for March, page 130,) and the usual notices having been 
served on the parties, the nazir has made a return that the decree 
obtained by the appellants having been executed in full, they have 
no further demand, and the respondents had also informed the peon 
they had amicably settled with the appellants. All that remains 
therefore is to strike the case out of the file. 
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Present: T. WYATT, Esq., Judge. 

The 15th May 1848. 

No. 201 of 1847. 

Appeal from the decision of the Moonsiff of Kissengunge, dated 31.v^ 

August 1847. 

Rainlochun Sirkar, (Plaintiff,) Appellant, 

* versus 

Luckeenath Doss, (Defendant,) Respondent. 

This suit is instituted by the appellant for the recovery of a 
bond debt, dated 28th Kartick 1253 B. S., amounting to fifteen 
rupees, with interest of eight annas and a half, to be paid on the 
30th Aghun 1253. 

The defendant denies the claim in toto. The lower court dis- 
missed the plaint wdth costs, on the supposition that it was founded 
on fraud, inasmuch as the alleged writer of Ihe bond was a stranger 
to the district, his abode being in ziJlah F ureedpore, whom the 
plaintiff* declared his inability to produce, and because the defen- 
dant’s signature on the bond appeared to differ from that on the 
mookhtearnainah and vakalutnainah filed by him in the case. 

This decision was appealed from by the plaintiff, who stated 
that, in having got a stranger to write the bond, he never contem- 
plated that the defendant would not repay the loan, and that he 
would be called upon to produce the writer of the bond in proof 
of its execution by the defendant, and that he was aware of no 
law which forbid the employment of a stranger to write out a bond, 
and that, in respect to the alleged disagreement in the signature 
of the defendant betwegn that affixed to his mookhtearnamah and 
vakalutnainah, and that contained in this bond, it could not weigh 
for a moment with the established evidence adduced in proof of the 
bond. 

This case was admitted on the 23d March, and notwithstanding 
the issue of the customary processes, the defendant had failed to 
appear. 

On a review of the proceedings, the bond having been suffici- 
ently proved, the moonsiff was not justified, for the unimportant 
reasons assigned by him, in dismissing the plaint. His decree -is, 
therefore, reversed ; the defendant paying the amount sued for, with 
costs of both courts and iiiterest thereon. 
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The 16th May 1848. 

No. 202 of 1847. 

Appeal from the decision of the Moonsiff of Borobaree, 'of the Sth 

September 1847. 

Kasheeram Doss, (Defendant,) Appellant, 
versus 

Bojurnarain Doss, (Plaintiff,) Respondent. 

This action was brought by the respondent, a khod-kasht ryot, for 
the increased assessment of a julkur, under Regulation V. of 1812, 
which liad been leased to the defendant, an under-tenant, for five 
years from 1243 B. S., the lease having expired. 

The defendant denied his liability to any increased jumma, as the 
pottah he held for the julkur, dated 20th Assar 1242, was of a fix^d 
nature. 

Tlie moonsiff nonsuited the plaintiff, considering he could institute 
no suit as the defendant was his under-tenant, whom he could eject 
after the expiration of the lease granted to him without recourse to 
law, and because the mehal being a julkur, for which there was no 
fixed rate of assessment, a suit could not be instituted for its revision 
of assessment. The moonsiflp, also, while he nonsuits the case, 
declares the defendant’s j)ottah to be invalid. 

I disapprove of the lower court’s reasons for nonsuiting the 
plaintiff*, as they do not apply and are founded in error, and I disap- 
prove of its irregularity, while nonsuiting the case, in passing an 
opinion prejudicial to the defendant’s title-deeds. 

As I do not think the plaintiff* as akliod-kasht ryot was competent 
to proceed against the defendant as his under-tenant, under the 
provisions of Regulation V. of 1812, I dismiss the plaint with 
costs, on this ground alone reversing the order of the moonsiff 


The 18tii May 1848. 

No. 17 of 1846. ^ 

Appeal from the decision of Mr, Tftomasy Acting Sadder AmeeUy 
• dated the ^th December 1846. 

c 

Surbo Mungla, (Defendant, with others,) Appellant, 
versus 

Khemessuree Dossea, Sham Mohun Sirkar, and Chunder Mohun 
Sirkar, (Plaintiffs,) Respondents. 

This suit was instituted by the respondents for the recovery of 
possession, with wasilat and interest thereon of certain mofussily 
jotes in Neezparah, of which they had stated themselves to have 
been dispossessed by the defendant in Assar 1230 B. S., consequent 
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on the defendant having purchased from one Luckeckant, the hu- 
zooree jote of tlie plaintiffs, sold in execution of a summary decree 
of the collector on 24th Falgoon 1249 B. S., and having erro- 
neously considered the plaintiff's’ jotes in question to form a part of 
that purchase. The suit was laid at rupees 581. 

The appellant, as one of the defendants, denied the truth of the 
plaint, stating that she had only taken possession of what she had 
purchased. 

The sudder amecn, on a report alone of his mohafiz, whom he had 
deputed to enquire into the facts of the plaint, decreed in favor of 
the plaintiffs with costs. 

From this decision an appeal was preferred, on the grounds that 
a jiart of the purchase of the appellant was situated in Neczparah, 
which was stated to have been proved by witnesses ; and that appel- 
lant had objected by petition to the enquiries of the officer deputed, 
who had colluded with the plaintiffs in framing his report, and that 
the said report, though acted on by the court, had not been verified 
on solemn declaration. 

I admitted this appeal on the 24th November 1847. Since it 
appears tliat the lower court founded its decision merely on the 
report containing the result of the enquiries made by the mohaffz, 
without having sworn him to the true and faithful nature of it, as 
required by the regulations, the report cannot be depended upon, 
more especially as it has been objected to; whence I decree the 
appeal, reversing the order of the lower court, to which the case will 
be remanded for trial, it being necessary that it should summon and 
personally take the evidence of the witnesses as adduced in the 
mofussil, with any other testimony it may deem proper on the points 
disputed, determining the case then as may be consistent with 
justice. 

The value of the stamp of appeal will be returned as usual. 
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Present: H. V. HATIIORN, Esq., Judge. 

The 3d May 1848. 

No. 147 of 1847. 

A Regular Appeal from a decision passed hy Syed Asud Ali^ 
Moonsiff of Cliupray dated 20th July 1847. 

Suntour Pasee, (Defendant,) Appellant, 

versus 

Bhojoo Durzee, (PlaintiflF,) Respondent. 

Claim, Company’s rupees 15, 2 annas, 6 pie, principal and in- 
terest of a bond dated Ist March 1846. 

Plaintiff stated that defendant on the above date borrowed from 


Principal, 15 0 0 15 rupees, and executed 

Interest, 14 0a bond. Stipulating payment 

at the end of Kartick 1254 
raid principal and interest, - 1 Fussily, that One rupee only 

had been paid, and the balance 
Balance, 15 2 6 interest was due. 


Defendant denied the claim in totoj alleging that plaintiff was 
indebted to him for toddy, and had beat him for his importunity in 
demanding payment, and the bond was fabricated from motives of 
enmity. 

The moonsiff decreed in favor of plaintiff, upon the testimony of 
four witnesses, who proved that the debt had been incurred and 
the bond duly executed in their presence. 

The defendant appeals in dissatisfaction, urging that his list of 
witnesses was not taken, that plaintiff and witnesses were servants 
of the medical officer of the station, and had got up this false case 
against him from enmity. * ^ 

1 find that three subscribing witnesses, and the scribe who wrote 
the bond, clearly prove its authenticity, particularizing the time 
and place where the loan was made and the bond executed, and 1 
see no sufficient reason for discrediting their testimony. Further, 1 
find that appellant made no written application for the citation of 
witnesses in the moonsifTs court, nor does he state here on what 
point he desires to adduce evidence. To prove a negative would be 
unavailing against affirmative proof. It is also alleged that the 
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deed is fabricated from motives of enmity, but no sufficient cause 
for enmity is assigned, I regard this appeal as groundless and 
vexatious. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
mooiisiff of Cliupra be affirmed. 

The 12th May 1848. 

No. 152 of 1847. 

A Regular Appeal from a decisiou passed by Sged Mahomed Wajid^ 
Mooiisiff' of Chumparujiy dated 24^A July 1847. 

Shaik Balia, (Plaintiff,) Appellant, 
versus 

J. W. Yule, Farmer, (Defendant,) Respondent. 

Claim, for reversal of a summary award for rent passed by the 
deputy collector of Chumparun, on the 22d July 1846, amounting 
with costs to Company’s rupees 49, 10 annas, 3 pie, on account of 
1253 Fussily. 

It appeared tliat J. W. Yule, the Government farmer of Raj 
Ramnugger, distrained for tlie rent of 5 beegahs of land, situated in 
the village of Ghorpakree, pergunnah Mujhawa, upon which plain- 
tiff instituted a summary suit in the deputy collector’s office at 
Chumparun to contest the right, upon the ground that the land 
was situated in mouza Soobya, an adjoining rent-free village belong- 
ing to Buldeo Bhartee, chela, or pupil of Rohonee Bliartee, to whom 
he had paid his rent in full, agreeably to the terms of his lease, at the 
rate of 1 rupee 12 annas per beegah, or Company’s rupees 23, 
6 annas per annum. The deputy collector, on the 22d July 1846, 
upheld the farmer’s attachment for rent, observing that the boundary 
of the two villages had been settled by arbitration^ and the land 
had been adjudged as belonging to Ghorpakree, and the receipts of 
the ryot for rent of land in Soobya village was no proof of not 
having cultivated land in Ghorpakree, and accordingly awarded 
Company’s rupees '44, 12 annas, 3 pie, at the rate of nearly 9 rupees 
a beegah. 

This suit has been accordingly instituted by plaintiff in the civil 
court, in order to cancel the above summary award. 

The moonsiff of Chumparun decides that although from a return 
from the office of the superintendent of survey, dated 26th May 
1847, it appears that the question of the disputed boundary is pend- 
ing before that officer in appeal against the native deputy collector’s 
decision, nevertheless both parties admit that the native deputy 
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collector’s award declared the disputed land to be situated in 
Ghorpakree, therefore the decree of the deputy collector of Chumpa- 
run for rent upholding the attachment of defendant was correct ; but 
as regards the amount to be paid, the claim of the fanner was 
excessive, and a reduced award at four rupees a beegah according to 
the established rates he considers would be proper, therefore, amend- 
ing the deputy collector’s award of rupees 44, 12 annas, 3 pie, the 
lower court passed a decree for the reduced sum of rupees 20, on 
account of 5 beegahs of land, at four rupees a beegah. 

Plaintiff af)peals in dissatisfaction, recapitulating the various pleas 
recited in his plaint against his liability for rent, urging that the 
land is situated in Soobya, that he has paid his rent to the birtdar” 
of that village, and got an acquittance, and that the decision of the 
inoonsiff is both irregular, and based upon surmises not borne out by 
the facts of the case. 

Judgment. 

This is one of five suits. Nos. 152, 153, 154, 155, and 156, on which 
the point at issue is the same. It will be sufficient therefore to record 
my opinion in one case which will be considered applicable to 
the rest. 

The decree of the moonsiff of Chumparun is founded upon an 
alleged arbitration award effected by Sheodeen Doobay, the former 
farmer of Soobya, by which both parties agreed before the native 
deputy collector to abide. By this award the land in dispute is stated 
to have been adjudged to belong to Ghorpakree, appertaining to the 
defendant’s farm. But neither the arbitration award referred to, 
nor the survey deputy collector’s proceeding quoted are filed. A 
decree based upon a previous arbitration award not filed with the 
record must be considered defective. Secondly^ the moonsiff* states 
that both parties admit that such an award took place, and must there- 
fore be maintained until reversed by competent authority. Here again 
I find no such admission on the part of appellant either in his plaint 
or replication. Thirdly j the moonsiff* has fixed the rent at four rupees 
a beegah. But no proof has been adduced by cither party, that such 
is in accordance with the pergunnah rates for land of a similar 
description. It is stated that defendant’s pleader agreed to the rate 
thus fixed, but I have sought the record in vain for any such admis- 
sion, Fourthly, “ If a farmer sues for rent sit a given rate, he is 
bound in the event of the claim being disputed by the tenant to show 
that such tenant has previously paid at the same rate, or has executed 
an engagement to the effect that he will pay it,” (Vide Decisions 
of Sudder Dewanny Adawlut, for January 1848, page 43.) But in 
these cases no such proof has been adduced by the farmer. 

For the above reasons the decision of the moonsiff, in this, and the 
following four cases. Nos. 153, 154, 155, and 156, is clearly based 
upon insufficient grounds, and is otherwise defective and irregular. 
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Ordered, 

That this appeal be admitted, with refund of stamp duty, and the 
decision of the moonsiff of Chumparun be reversed, and the case be 
sent back for re-trial witli reference to the foregoing remarks, and a 
copy of this decision be filed with cases Nos. 153, 154, 155, and 156. 


The 12tii May 1848. 

Four Regular Appeals from four decisions passed hy Syed Mahomed 
Wajldy Moonsiff of Chumparun^ dated July 1847. 

No. 153 of 1847. 

1. Kuli Tewarry, (Plaintiff,) Appellant, 
versus 

J. W. Yule, (Defendant,) Respondent. 

No. 154 of 1847. 

2. Bulbhudur Choin, (PlaintiflF,) Appellant, 

versus 

J. W. Yule, (Defendant,) Respondent. 

No. 155 of 1847. 

3. Sheik Khodabux, (Plaintiff,) Appellant, 

versus 

J. W. Yule, (Defendant,) Respondent. 

No, 156 of 1847. 

4. Sheodliur Mahtoe, (Plaintiff’,) Ap|)ellant, 
versus 

J. W. Yule, (Defendant,) Respondent. 

The facts and circumstances of these four cases are similar to those 
exhibited in the appeal case No. 152 of 1847, preceding, which has 
been disposed of this day : the same order is therefore applicable. 

Ordered, 

That the decisions of the moonsiflF of Chumparun in the above 
four cases be also reversed, with refund of stamp duty, and the cases 
be sent back for re-trial with reference to the remarks recorded in 
case No. 152 of 1847. 
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The 16th May 1848. 

No. 151 of 1847. 

A Regular Appeal from a decision passed by 3fr, Colin McDonald^ 
Moonsiff of Pursa^ dated 21th July 1847. 

Kunnye Dobee, Ablak Rai, Bishon Sahaye, and Jooba Rai, 
(Defendants,) Appellant, 

versus 

Birja Rai, (Plaintiff,) Respondent. 

Claim, for possession and registration of name as proprietor 
ill a 5 anna 4 pie share, or one-third of mouzah Mullye, and a 4 pie 
share in mouzah Lurseya, pergunnah Goah, by right of pre-emption. 
Value Company’s rupees 170-4-3-5. 

This suit was instituted by plaintiff on the 5th January 1847, 
setting forth that Durriao Sing, Sidnarain, and Kalipershadnarain, 
maliks of Rampoor, had sold the above property to defendants, 
maliks of Turwa, on the 20th November 1846, for Company’s rupees 
2,400 ; and subsequently the sellers took from the purchasers an 
ikrarnameh or agreement, dated 8th December 1846, stipulating 
to restore possession if the purchase money was refunded by the 
end of 1258 Fussily. The plaintiff claims the right of purchase by 
paying an equal sum to the sellers, which he states he offered on 
the 24th November, immediately on hcaidng of the sale and after- 
wards on the 10th December to the purchasers, but both having 
declined to cancel the transfer, this suit is instituted in order to 
establish his right of purchase by pre-emption. 

In the pleadings between the sliafee, and the purchaser, the 
transfer was called an absolute sale, without mention of any ikrar- 
nameh, rendering it conditional, but after all the pleadings had 
been filed the sellers filed an answer stating it to be a conditional 
sale. The ikrarnameh, dated 6th Poos 1254 Fussily, or 8th De- 
cember 1846, is produced by the sellers, but the bill of sale is kept 
back by the purchasers. Plaintiffs cited nine witnesses in proof of 
having made an immediate claim on hearing of the sale, tulub-i- 
mowazibut, and also affirmation by witness, ishtishihad, as requir- 
ed by Maiiomedan law, and the purchasers cited eleven witnesses 
in proof of plaintiff’s possessing no legal right by prg-emption, being 
neither a neighbour nor a partner, and only a distant relation of the 
sellers. 

The moonsiff of Pursa considered it proved by evidence and the 
admission of the parties that plaintiff was a relation of the sellers, 
and had made an immediate demand and affirmation by witness, 
and, alt^ugh more than a month had elapsed, that plaintiff had 
brought his action as soon as possible, and, rejecting the ikrarna- 
meb, being neither registered, nor sealed, nor mentioned until after 
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the pleacHngs had been filed, regarded the transaction as an absolute 
sale, which plaintiff had fairly redeemed by right of pre-emption, 
and therefore passed a decree in plaintiff's favor, retiuiring the pur- 
chase money to be lodged in 30 days. 

The purchasers and sellers appeal, (vide separate appeal case No. 
158 of 1847,) the former urging that Ablak Rai, oneof the pur- 
chasers, possessed land in Mullye, and that they had an afljoining 
village Gowundree, and were of the same caste as the sellers, and 
therefore their right of pre-emption was equal if not superior to 
plaintiff‘’s right, who was neither a neighbour nor a relative of the 
sellers, observing that it was an absolute sale, and not a vonditional 
sale as stated by the sellers. The sellers maintain in their separate 
appeal that by the terms of the ikrarriameh they possess the 
right of redeeming the property, conditionally sold, at a future 
period. 

Judgment. 

It was held in appeal that the respondent has produced no proof 
of being a co-partner in the villages sold, nor does he assert that he 
holds any share in Mnllye, or Lurscya, nor is he stated to have 
any property in the adjoining villages ; respondent therefore is nei- 
ther ‘‘a partner in the property sold” nor “ a particij)ator in its 
appendages, nor a neighbour.” The plea of being a distant relative 
of the sellers is insufficient, as “relationshij) is not considered a 
ground whereon to found a claim to pre-emption.” 

Being a partner with the sellers in ancestrel properly other than 
the property sold is immaterial ; claims to purchase by riglit of pre- 
emption are founded on “partnership, vicinage, or contiguity of 
property.” The right of pre-emption therefore not having been 
legally substantiated, it is unnecessary to enquire wdiether the condi- 
tions of the law in regard to ishtishihad and mowazibut have 
been fulfilled. 

But the decree of the lower court is otherwise defective. The 
ikrarnameh filed by the sellers has been rejected as fabricated, 
and the bill of sale, agreeably to wdiich the lower court has trans- 
ferred certain rights to the respondent under the law of pre-emption, 
has not been filed. The moonsiff* observes that the existence of the 
deed is not denied ; but decrees for the transfer of landed property 
should not be parsed by the courts on the verbal admission of parties, 
without examining the title deeds, and ascertaining their validity 
and the extent of interests which they convey. 

This suit must therefore be returned for re-trial, with reference to 
the foregoing remarks. 

Ordered, 

That this appeal be decreed, with refund of stamp duty, and the 
decision of the moonsiff' of Pursa be reversed, and the case be sent 
back for trial de novo: costs to be awarded on its final adjudication. 
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The 16Tn May 1848. 

No. 158 of 1847. 

A Regular Appeal from a decision passed by Mr. Colin McDonald^ 
Moonsiff of Pursa^ dated 27^A July. 

Durriao Sing, Sidnarain Sing, and Kalipersad Narain Sing, (Defen- 
dants,) Appellants, 

versus 

Birja Sing, (Plaintiff,) Respondent. 

The order passed in the separate appeal case. No. 151 of 1847, 
is applicable to this appeal. 

The 25Tn May 1848. 

No. 157 of 1847. 

A Regular Appeal from a decision passed by Mr. Colin McDonald, 
Moonsiff of Pursa, dated 22th July 1847. 

Juydeep Suhaye, (Defendant,) Appellant, 
versus 

Hunsraj Mahtoe, (Plaintiff,) Respondent. 

Claim, for replevin of distress for rent, and reversal of a sum- 
mary award for rent, dated 18th January 1844. 

Defendant, the peshgecdar of Balmokund, a sharer in the village of 
chuck Kustoorijoorhoo, pergunnah Kusmer, attached plaintiff’s 
property for a balance of Company’s rupees 15, 5 annas, stated to bo 
due on account of rent for the last quarter of 1250 Fussily, and 
first instalment of 1251 Fussily. Plaintiff' gave security, and insti- 
tuted a summary suit to contest the demand, which suit was struck 
oft’ the file for default. The plaintiff then instituted a regular suit 
before the moonsiff, and obtained a decree in hifi favor on the 16th 
May 1846, but which claim was nonsuited in appeal by the princi- 
pal sudder amcen for having filed a supplementary plaint in the 
inoonsiff’s court. The suit is again instituted ; and tlio moonsiff* of 
Pursa upholds his former decision in favor of plaintiff upon the 
ground that defendant had not served the jmnma-wasil-bakee 
account on the tenant, or affixed it at his usual place of residence, 
and plaintiff had proved by a lease from Musst. Ablaki and Kilasee, 
other maliks in the village, (who support his statement,) that he had 
cultivated and paid rent to them for the years in question, and did 
not cultivate any land in defendant’s farm, and which was further 
substantiated by a local enquiry made by order of the lower court. 
The moonsiff of Pursa accordingly decreed in favor of plaintiff. 

Defendant appeals, urging that in the jummabundee made over to 
him by the maliks on taking the farm, the plaintiff’s name is men- 
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tinned in the list of ryots. This of itself is insufficient, opposed to the 
lease and counterpart adduced by plaintiff, and also the local 
enquiry made to ascertain the situation of the plaintiff’s cultivation. 

It is therefore ordered. 

That this appeal be dismissed with costs, and the decision of the 
moonsili* of Pursa be affirmed. 

The 25Tn May 1848. 

No. 159 of 1847. 

A Regular Appeal from a decision passed hy Syed Asud Ali, Moonsij^ 
of Chupra^ dated 21th July 1847. 

Sheonath Bhuggut, (Defendant,) Appellant, 
versus 

Kedor Bhuggut, (Plaintiff,) Respondent. 

Claim, for Company’s rupees 144, 10 annas, 1 pie, on account 
of a bond, dated 1st Asar 1250 Fussily. 

This suit was instituted on the 23d April 1847, setting forth that 
defendant on the above date borrowed from plaintiff Company’s 
rupees 99, and executed a bond, stipulating to repay the amount 
loan, with interest, at one per cent, per mensem, on the 13th Bysack 
1251 Fussily, or otherwise that he would sell him a house in 
Godna, pergunnah Manjee, (defining its boundaries,) in consideration 
of the sum advanced. The time elapsed, and the debt was not paid, 
nor any house transferred in lieu thereof by deed of sale. This 
action is accordingly bi^pught to recover the loan with interest. 

Defendant denies the debt and the execution of the bond, attri- 
buting the claim to enmity, the cause of which is not explained. 

The moonsiff' of Chupra decrees in favor of plaintiff* the amount 
claimed, with interest and costs, after having duly attested the 
bond by the evidence of the subscribing witnesses. 

Defendant appeals, repeating that it is a fabrication, observing upon 
the informality of the terms of contract, and an alleged contradiction 
between the plaintiff’ and witnesses’s statements, the former styling it 
a deed of advance, and the latter a bond, admitting further that no 
consideration was given in their presence. 

Judgment. 

Five subscribing witnesses have clearly proved the execution 
of the deed in their presence at Revelgunge at the shop of 
Bisheshur, and the acknowledgment of the appellant to having 
received the amount therein specified; and I find no sufficient 
reason for discrediting their evidence. Whether they call it a 
deed of advance or a bond is immaterial : both terms are applicable 
to the deed in question. Had the deed been couched in terms of a 
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conditional sale, their election to sue for a refund would not have 
been granted, {vide Construction No. 898,) but the bond engages to 
execute a separate deed of sale, transferring a house in consideration 
of the debt if not paid within a given time, which contract appellant 
having refused to perform, denying the transaction in toto^ respon- 
dent has no other remedy than to recover his money with interest. 

Ordered, 

That tin’s appeal be dismissed with costs, and the decision of the 
moonsiff of Chupra be affirmed. 

The 25th May 1848. 

No. 160 of 1847. 

A Regular Appeal from a decision passed hg Sped Asud Ali^ Moonsiff 
of Chupra^ the 30/A Julg 1847. 

Koonjul Kulwar, (Defendant,) Appellant, 
versus 

Mirza Ghulara Imaum, (Plaintiff,) Respondent. 

Claim, Company’s rupees 58, 14 annas, on account of a bond, 
dated 24th Bhadoon 1252 Fussily. 

Plaintiff instituted this suit on the 16th February 1847, stating 
that defendant on the above mentioned date had borrowed from him 
50 rupees, and had executed a bond, stipulating to repay the amount, 
with interest at one per cent, per mensem, on the 19th Aghun 1253 
Fussily, which having failed to do, this suit is brought to enforce 
payment. 

Defendant denied the debt and the transaction in toto, charging one 
Ameenoodeen with having caused this false claim to be brought 
forward, because lie, plaintiff^ had refused to sell him the remnants 
of his dilapitated house; and urging that, if true, he would have signed 
the bond himself. In reply, plaintiff repudiates this charge of fraud, 
observing that defendant might easily have acquired the art of 
writing subsequently. 

Tlie" moonsiff decided that the bond was well proved by the sub- 
scribing witnesses, and concurred in thinking that* defendant may 
have learnt to write after the bond was executed, and that his 
signature to the power of attorney showed that ho was still a bad 
scribe, — passing a decree in favor of plaintiff with costs. 

The defendant appeals, repelling the moonsiff’s arguments, and 
urging amongst other reasons that many people, who have written 
all their lives, write very bad hands, and therefore his defective sig- 
nature is no proof of having recenthj acquired the art of writing. 
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Judgment. 

By the evidence of three witnesses including Jumyut Lai, the scribe, 
it is clearly proved that defendant took 50 rupees from plaintiff in 
their presence, and caused the bond to be executed by Jumyut Lai, 
who signed for defendant at his request, after defendant had touched 
the pen in acquiescence of his authority to the scribe to sign for him; 
and this mode of signing bonds is frequently resorted to in this 
country, even by those wlio are capable of writing. But independent 
of this, the witnesses furtlier state that defendant took tlie money 
into his ow^n liands, and examined it, in order to prove that the 
coin was all genuine. These particulars of the transaction lead to 
the inference that the claim is just. The simple denial of appellant 
and alleged conspiracy of Aineenoodeen unsupported by proof, 
which was invited by the lower court, is deemed insufficient. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
lower court be affirmed. 

The 27tii May 1848. 

No. 132 of 1847. 

A Rfgular Appeal from a decision passed hy Syed Mahomed Wajidj 
Mooiisiff of Chumparuuy dated Vlth July 1847. 

Jankec Chumar, (Defendant,) Appellant, 
versus 

Alexander Brown, (Plaintiff,) Respondent. 

Claim, Company’s rupees 19, 3 annas, 3 pic, on account of penalty 
for breacli of contract in the cultivation of indigo in 1253 Fussily. 

This is one of a series of suits (viz. Nos. 133, 134, 135, and 136,) in- 
stituted by Alexander Brown, an indigo factor of Suraha, tuppa Serona, 
pergunnah Mehsee, against certain ryots for breach of contract to 
cultivate indigo as stipulated in their respective agreements. The 
date and terms of contract, and names of attesting witnesses, and 
those cited in refutation, are in all five cases, with one exception, 
(No. 136,) the same verhatim^ differing merely in regard to the 
quantity of land agreed to be cultivated by each, and the amount of 
advance alleged to have been taken. 

It will be sufficient tlierefore to enter into the particulars of the 
cause of action, the proof adduced, and the manner in which the 
law should be applied, in one case, wliich will be considered applica- 
ble to all. 
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It appears that the factory was originally managed by Robert 
Tayler, the plaintiff’s predecessor, who, on the 12th October 1838, took 
ten years’ counterpart leases, viz. from 1246 to 1255 Fussily, from 
the defendants in these cases, to cultivate a certain quantity of land 
with indigo, and failing to perforin their contract they were to be 
liable to a penalty at the rate of 12 rupees per beegah for the quan- 
tity of land so stipulated to be brought into cultivation, each receiving 
small advances as a consideration for executing these counterpart 
leases. 

The said defendants, as stated by plaintiff, continued respectively 
to cultivate their lands until the end of 1252 Fussily, when they 
defaulted, and Tayler’s lease also expired. Plaintiff^ who purchased 
the rights and interests of Robert Tayler, and who (as standing in 
the place of the former manager by whom the advances were made) 
deems himself entitled to the benefits of the law for the recovery 
thereof, claims from the several defendants (in these five cases) the 
amount penalty at 12 rupees per beegah on account of 1253 Fussily, 
according to their several agreements. 

The defendants one and all deny receiving any advances or 
executing any contracts for the cultivation of indigo. 

The several contracts are filed by plaintiff and five witnesses 
cited in attestation, who, with little variation, clearly prove that they 
were duly executed by the contracting parties and advances taken 
for the first year. The defendants on the other hand cite witnesses 
to prove the contrary. 

The moonsiff' of Chumparun considers that no doubt exists in 
regard to the contracts having been made and the responsibility 
of the several defendants, who by such contracts rendered them- 
selves liable ; but is of opinion that he is precluded by Clause 4, 
Section 5, Regulation VI. of 1823, from awarding the penalty 
stated in the contracts in excess of “ three times the sum advanced!^ 
which amended penalty he accordingly adjudges for the year 1253 
Fussily, with interest and costs to the date of payment. 

Both parties appeal, — plaintiff, in dissatisfaction of these reduced 
awards contrary to the terms of the contracts, and several defen- 
dants upon the plea of no contracts having been made, and further 
that the interest of Tayler in the farm purchased by Brown, ceased 
in 1252 Fussily. 

Judgment. * 

I am of opinion that the execution of the several contracts signed 
by Sheosohaye, theputwarry, on behalf of the defendants, Jankee 
Chumar, (defendantin this case,) and by Khushee Gope (case No. 133) 
by Luchmun Kulal (case No. 134) Bullee Mahto (case No. 135) 
and Durshun Koormee (case No. 136) are most clearly and satisfac- 
torily proved, and further that the advances were duly taken by 
them as detailed in their kubooleut; and the contrary evidence 
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adduced by the ryots in proof of a negative, cannot controvert the 
direct testimony given in support of an affirmative. Respecting the 
amount damages to be awarded on breach of an indigo contract, 
the law above quoted distinctly restricts the penalty to “ tliree 
times the sum advanced,” which restriction is imperative; the usury 
laws, it may be observed, impose similar restrictions when an exorbi- 
tant rate is stipulated for on loans by creditors. The limitation 
fixed for breaches of indigo contracts was probably intended, in like 
manner, to protect the cultivators from exorbitant surcharges, 
when unable by accident^ not implying fraud or dishonesty, from 
meeting their engagements. The lower court therefore acted 
legally in adjudging penalty for the year in default (1253 Fussily) 
at the rate of three times the sum advanced with interest to 
date of payment. In regard to the remaining objection, I consi- 
der that defendants, by the terms of their contracts, rendered 
themselves liable to the factory for the cultivation of indigo on 
certain lands for a stipulated period, and the plaintiff, as the pur- 
chaser of the rights and interests of the factor with whom the 
contracts were made, is entitled under Construction No. 565, dated 
9th July 1830, to recover outstanding balances according to ex- 
isting engagements. The fact of Tayler’s lease of a 4 anna share 
in the village having expired with 1252 Fussily, is immaterial; 
the engagements made by cultivators with an indigo factor for the 
cultivation and supply of indigo from their lands, must be fulfilled 
whether the factor holds a farm of the village or not. Cultivators 
are at liberty to enter into such separate engagements for the culti- 
vation and delivery of a certain crop, irrespective of their obligation 
to the proprietor or his farmer for the regular payment of land rent. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
nioonsiff of Chumparun be affirmed. 

The 27th May 1848. 

Nine Regular Appeals from Jive decisions passed hy Syed Mahomed 
JVajidf Moonsiff of Chumparun^ dated \'2th July 1847. 

No. 133 of 1847. 

1. Khushee Gope, (Defendant,) Appellant, 
versus 

Alexander Brown, (Plaintiff,) Respondent. 

No. 134 of 1847. 

2. Luchmun Kulal, (Defendant,) Appellant, 
versus 

Alexander Brown, (Plaintiff,) Respondent. 
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No. 135 of 1847. 

3. Bullee Malitoe, (Defendant,) Api)ellant, 
versus 

Alexander Brown, (Plaintiff,) Respondent. 

No. 136 of 1847. 

4. Durshun Koorinec, (Defendant,; Appellant, 

versus 

Alexander Brown, (Plaintiff,) Respondent. 

No. 139 of 1847. 

5. Alexander Brown, (Defendant,) Appellant, 

versus 

Khushce Gope, (Plaintiff,) Respondent. 

No. 140 of 1847. 

6. Alexander Brown, (Defendant,) Appellant, 

versus 

Bullee Malitoe, (Plaintiff,) Respondent. 

No. 141 of 1847. 

7. Alexander Brown, (Plaintiff,) Appellant, 

versus 

Durshun Koormee, (Defendant,) Respondent. 

No. 142 of 1847. 

8. Alexander Brown, (Plaintiff,) Appellant, 

versus 

Luchmun Mahtoe, (Defendant,) Respondent. 

No. 143 of 1847. 

9. Alexander Brown, (Plaintiff,) Appellant, 

versus 

Jankee Ohumar, (Defendant,) Respondent. 

The above nine appeals, which are of the same nature, are dis- 
missed, with costs payable by appellants, and the fiv^ decisions of the 
moonsiff of Chumparun are confirmed, for the reasons assigned in 
the appeal case No. 132 of 1847. 
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Present: HENRY BROWNLOW, Esq., Judge. 


The 2d May 1848. 

No, 140 of 1843. 

Appeal from the decision of Syed Munomir Ally, Principal Sadder 
Ameen, dated IHA March 1845. 

Maharajah Moheshur Buksh Singh, (one of the Defendants,) 

Appellant, 

versus 

Baboo Kour Singh, (Plaintiff,) Respondent 

This suit was instituted by the plaintiff on the 30th August 
1834, to obtain posses.sion of 400 beegahsof land, and 141 mahoa trees 
standing thereon, valuing his suit at rupees 406-8-0, being three 
times the amount of the rent roll plus the worth of the trees, and the 
case with reference to its amoiuit was then referred to the sndder 
aineen of the district for decision. 

Eventually, however, i. e. after a considerable part of the evidence 
in the case liad been taken, it wai ascertained that this valuation was 
incorrect, and it w'as subsequently enhanced by a supplementary 
plaint to rupees 4,288, thus putting it beyond the competency of the 

sudder ameen to try. , , , , ^ . 

The record was then returned and subsequently found its way 
into the principal sudder ameen’s court. 

That officer accordingly decided it in the plaintiff’s favor on the 
31st December 1839, distinctly laying down the boundaries as detail- 
ed at length in his roobakaree of that date. This order, however, 
was appealed to the judge, who, after visiting {he spot in person, 
modffied the decision of the lower court, and in a paap of the pre- 
mises drawn up by himself laid down other boundaries, and decided 
the case in conformity therewith on the 14th March 1843. 

A special appeal was then preferred to the Sudder Dewanny 
Adawlut, who, on the 28th November 1843, remanded the case for 
re-trial, on a supposition that the judge h^ awarded land much in 
excess of what was claimed by the plaintiff. 

The case hereupon was re-transferred to the principal sndder 
ameen, who, after determining by actual measurement, that the land, 
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which he had previously awarded, was only 408 beegahs, 15biswas, 
9^^ dhoors, passed an order, upholding his former decision, on the 11th 
March 1845. 

This again was brought in appeal before the officiating judge, who, 
on the 30th March 1846, upheld the principal sudder ameen’s 
decision. 

Anotlier special appeal was then preferred to the Sudder Dewanny 
Adawlut, from whence it was remanded, on the 14th September 
1847, for re-trial by the judge himself^ in consequence of his having 
irregularly referred it on its orginal return to the principal sudder 
ameen, whose first judgment had not been considered defective by 
the Sudder Court. 

The case then after going the rounds of the various tribunals for 
a period of nearly fourteen years, was again brought to a hearing 
this day. 

It appears from the record that the principal sudder ameen origi- 
nally decided this suit on the evidence taken before the sudder 
ameen, which, as a court of first jurisdiction, he ought not to have 
done. He was clearly bound to have sent for the witnesses himself 
and examined them de novo. His not having done so renders the 
whole proceedings ah initio void. This point has been distinctly 
laid down by the Sudder Court in the case of Doorga Dutt, appellant, 
versus Dirgopal Sing, respondent^ to be found at page 78, vol. VIL, 
Sudder Dewanny Reports. 

The appeal is therefore decreed, and the case remanded for re-trial 
to the principal sudder ameen, with instructions to adopt the course 
now pointed out. The usual order will pass for refund of stamp 
value. 


The 2d May 1848. 

No. 141 of 1843. 

Appeal from the decision of Syed Munowur Ally^ Principal Sudder 
Ameaiy dated Wth March 1845. 

Kurru Roy, Dabeechurn Roy, Bisnath Roy, Jalim Singh, Surnam 
Singh, Uoobree-Roy, Surdha Roy, Bukhooree Roy, Gunput Roy, 
Ubhee Roy,® Unmole Roy, Leknath Roy, Hunoomaun Roy, 
Heemoo Roy, Sumruth Roy, Moheep Roy, Pureag Roy, and 
Gouree Roy, (Defendants,) Appellants, 

versus 

Baboo Kour Sing, (Plaintiff,) Respondent. 

For the reasons assigned in my decision of the preceding case, 
this also is remanded for re-triab as connected therewith. 
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The 8th May 1848. 

No. 24 of 1847. 

Appeal from the decision of Sped Munowur Ally, Principal Svdder 
Ameen, dated \%th May 1847. 

Muchhoo Sing, (Defendant,) Appellant, 
versus 

Kalleechum Tewarree and Jugroop Roy, (Plaintiffs,) Respondents. 

This suit was instituted by the respondents, on the 8th December 
1846, for the recovery of the sum of rupees 1,522-0-3, being princi- 
pal and interest on the value of the produce of a parcel of land 
appropriated by the appellant. 

The plaint sets forth that respondents and appellant jointly held in 
equal shares a parcel of 5 1 beegahs, 10 cottahs of land in mehal Sheo- 
dearee, the property of Government, but that, having since divided 
the land among themselves, respondents took possession of 34 beegahs, 
6 cottahs, 15 dhoor^ being two-thirds, while the other one-third, i. e. 
17-3-5, was left in the occupancy of the appellant; that since this 
partition each party paid his rent separately and was distinctly 
recorded in the putwarry’s books ; that the appellant, however, ac- 
companied by the other defendants, who have not appealed, assumed 
possession of the following parcels of land in the years specified, 
appertaining to the respondents' portion, and appropriated the whole 
of the produce, for which they have made no compensation, although 
they did subsequently restore the land, viz. : 


In 

1245, 

Beegalis 

24 

0 

0 

,9 

46 

ditto. 

12 

0 

0 

99 

47 

ditto. 

9 

0 

0 

99 

48 

ditto. 

9 

0 

0 


The defendants deny having ever held any land in partnership 
with plaintiffs, or cultivated and approj)riated the produce of any 
piece of land belonging to them. 

The principal sudder ameen, finding it proved that the defendant 
(appellant) had cultivated and appropriated the produce of 24 beegahs 
of land belonging to the respondents in the year t2^5, of 8 beegahs 
in 1246, of 7 beegahs in 1247, and of 5 ditto in 1248, decreed in their 
favor the sum of rupees 225, on the 18th May 1847. 

The appeal is preferred on the ground of a total denial of the cul- 
tivation and appropriation of the produce of any portion of land per- 
taining to the respondents. 

But in my opinion it is clear that the defendant (appellant) did cul- 
tivate and appropriate the produce of the land set forth by the prin- 
cipal sudder ameen in his decree. Amongst other evidence, that of 
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tlje two putwarrees is quite convincing on the matter. I therefore 
reject the appeal, and uphold the decision of the lower court, making 
all costs payable by appellant 


The 9th May 1848. 

No. 29 of 1847. 

Appeal from the decision of Sped Munowur Ally^ Principal Sudder 
Ameen^ dated 16th July 1847. 

Baboo Pirthee Narain Sing, (Plaintiff,) Appellant, 
versus 

Buklishee Rampertab Sing and Melmnder Narain, (Defendants,) 

Respondents. 

This action was brought by the plaintiff (apj)ellant) on the 28th 
November 1846, to obtain possession of 49 beegaRs, 2 dfioors of land 
pertaining to mouza Chiittoopoor, pergunnah Chousah, as well as 
to recover rupees 100-14-2. principal and interest, as mesne proceeds 
of the same for the year 1 254. 

The plaint sets forth that mouza Chiittoopoor, containing an area 
of 325 beegahs, was fanned to Slieo Purshun Singh from the year 
1226 to 1240, but that when the estate was under measurement, 
preparatory to the conclusion of a detailed settlement of it with Raja 
Gopaul Sum Sing, the malick, defendants, who are the proprietors 
of mouza Gogoura Bodh Ram Chuk, got a parcel marked off in the 
measurement papers of 1240 under the head of disputed land” 
and soon brought an action in the criminal court for possession, 
whence they were referred to a civil suit ; without however doing so, 
defendants appeared as occupants of the land under litigation when 
.the settlement of 1243 was pending, and were considered by the 
deputy collector to be the bond fide possessors in preference to the 
maliks of Chuttoopoor, who were instructed to resort to the civil 
court for redress. . Scarcely was this ordered when mouza Chuttoo- 
poor was sold fqr arrears of revenue in the Fuslee year 1243, and 
purchased by plaintiff. The ground of action is that an old ahur- 
ree, or water course, had hitherto separated mouza Chuttoopoor from 
mouza Gogoura Bodh Ram Chuk, but that having been since demo- 
lished by the defendants, a dundar, or dike, stands in its place, and, 
running east and west, divides the two estates, Chuttoopoor being 
situated to the south and Gogoura to the north of it ; that notwith- 
standing this mark, defendants have taken possession, and have been 
admitted to a settlement by the deputy collector, of the disputed 
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land, which lies on their side of the boundary and which plaintiff 
now claims. 

Defendants answer that the land claimed by the plaintiff is situ- 
ated in mouza Gofi;oiira Bodh Ram Clmk and has never been a 
component part of Chuttoopoor ; that when this latter mouza was 
under settlement in the year 1 240 Bukshee Ram Pertab Singh was 
in jail, and the proprietors of that estate taking advantage of his 
absence got beegahs 47-16-16 of land, which actually pertained to 
mouza Gogoura, to be measured off as part and parcel of Chuttoo- 
poor, but that defendants subsequently succeeded in getting it re- 
stored to their possession ; that a period of fourteen years having 
expired since the year 1240, plaintiff’s suit is barred by the law 
of limitation; that the boundary asserted by the plaintiff is 
not the correct one, but that a “ dundar” running east and 
west divides the two estates, Chuttoopoor being situated to the 
south and Gogoura to the north of this dike; that this same 
boundary has been maintained in the late revenue survey, 
as the mark fixed in its progress stands upon the same spot. 

The principal sudder ameen dismissed this suit on the 15th July 
1 847, remarking that the land claimed by the plaintiff belonged to 
Gogoura Bodh Ram Chuk and not to Chuttoopoor, — numerous 
documents filed in the case being referred to by him as the basis of 
his judgment. 

The grounds of appeal are principally those upon which the 
original plaint rests, with this addition that the proceeding of the 
deputy collector dated the 5th April 1839 and the “ doul” upon 
which the principal sudder ameen has chiefly founded his decision 
arc unavailing to the respondents, inasmuch as appellant sues for 
possession by the reversal of the former and that the latter is 
not a trustworthy document, moreover that the principal sudder 
ameen should himself have visited the spot and determined the 
boundaries. 

The decision of the principal sudder ameen is, in my opinion, 
perfectly correct and proper. The deputy collector’s proceedings of 
the 5th April 1839, drawn up on the spot and after a personal 
examination of all the pros and cons that could be adduced, declared 
the land to form part and parcel of Gogoura Bodh Ra«i Chuk ; and 
nothing has been shown by the appellant to call in question the 
integrity either of this document or of the ‘^doul” of 1240, in which 
the land sub lite is also given as a component part of Gogoura. It 
is therefore clear to me that the plaintiff has not a shadow of 
right to this land ; and the decision of the principal sudder ameen 
dismissing this suit is hereby confirmed, with all costs payable by 
appellant. 
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The 13tii May 1848. 

No. 25 of 1847. 

Appeal from the decision of Syed Munwour Ally^ Principal Sudder 
Ameen^ dated 21^^ June 1847. 

Musst. Joga Koiir, mother and guardian of Baboo Bur Muliesliur 
Buksh Sing, minor son, (Plain tift*,) Appellant, 
versus 

Baboo Blioranatli Singh and Musst. Roopraj Ifour, (Defendants,) 

Respondents. 

This suit was instituted by the appellant on the 16th December 

1846, for tlic pur[)ose of obtaining an order prohibiting the aliena- 
tion of 2 annas of talooka Kythce, pergiinnah Bhojepoor, by Baboo 
Blioranatli Singh, under the tbllowing circumstances stated in the 
plaint, viz. : — 

That two annas of talooka Kythee is the ancestrel property of Baboo 
Blioranatli Singh, who had two wives ; Baboo Pirthee Paul Singh, the 
late husband of the plaintiff’ and father of her minor son, being the 
offspring of the first, and some daughters, issue by the second. That 
at the instigation of this latter person Bhoranath Singh, who has already 
conditionally sold his right in mouzahs Kythce Khas and Adurpah to 
the Doomraon Raja, also intends alienating his entire interest in the 
abovementioned talooka to his daughters and brothers-iii-law ; by 
which means her minor son who is heir at law will certainly be de- 
prived of his hereditary rights ; and that, as the Hindu law, as current 
in Behar, forbids the alienation of ancestrel property to the prejudice 
of coming heirs, plaintiff therefore sues for an order prohibiting any 
further disposal of the same. 

In his answer the baboo asserts his power to alienate, and repu- 
diates any right of interference on flie part of the appellant, alleging 
that he conditionally sold a portion of the property in order to satisfy 
a decree on account of which the whole estate was advertized for 
sale. 

The principal sudder ameen dismissed this case on the 21st June 

1847, observing that he could find no reason for prohibiting the 
defendant to dispose of his property, as the conditional sale of a 
portion thereof to the Doomraon Raja was made for no bad purpose, 
being designed *to pay off a decreed claim on account of which the 
whole estate was in jeopardy. 

The grounds of appeal arc similar to those assigned in the plaint, 
with this addition, that the proceeds of the property were enough to 
li(juldate the amount of the decree, as well as to pay every other 
necessary personal expense, without recourse being had to a sale. 

The wording of the principal sudder ameen’s roobakaree in this 
case is too loose to enable me to give currency to it. If he means that 
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the 2 annas in moiizas Kytliee Khas and Adurpali may be sold by 
the defendant in consequence of the necessity shown, his judgment is 
imperfect, as he has yet to adjudicate on the other point urged by 
the plaintiff, who prays for an injunction prohibiting any fui’tbcr 
alienation of the property comprised in the 2 annas of talooka 
Kytliee, consisting of sundry villages besides. 

If, on the other hand, it is intended to be ruled by the lower court 
tliat the defendant may dispose of his property, generally^ at his own 
discretion, without the consent of any one, the judgment is decidedly 
opposed to those provisions of the Hindu law to which the projierty 
is subject; for it is distinctly laid down at page 71, vol. VI. of tlic 
Sadder Dewanny lleports, that “ according to the law as current in 
Behar, the alienation by a Hindu father of immovable ancestrcl 
property without the consent of his sons, except on proof of necessity, 
is illegal;” and at page 73 it is added “that as the right of repre- 
sentation is admitted as far as the great grandson, the fact of the 
plaintiffs (in that case) being grandsons would make no difference in 
the result.” 

I therefore admit this appeal and remand the case for re-trial to 
the principal sudder ameen, with reference to the above remarks, and 
in future he is requested so to word his roobakarces that there 
may be no room to cavil at the meaning of his judgments. The usual 
order will pass for the refund of stamp value. 

The 13th May 1848. 

No. 31 of 1847. 

Appeal from the decision of Sped Munomir Allg^ Principal Sudder 
AmeeUy dated 16//t July 1847. 

Musst. .Toga Kour, mother and guardian of Bur Muheshur Buksh 
Singh, her minor son, (Plaintiff,) Appellant, 
versus 

Baboo Bhoranath Singh, (Defendant,) Respondent 

Tins suit was instituted by the plaintiff (appey ant) on the 18th 
December 184t), in order to recover the sum of rupees 720 for the 
years 1252 and 1253, at 30 rupees per mensem, and to obtain an 
injunction from the court for a future monthly stipend at the same 
rate for the maintenmico of herself and minor son, under the follow- 
ing circumstances, viz. — 

That plaintiff with her son resided at the house of the defendant 
after the death of her husband, Baboo Pirthee Paul Singh, the 
father of the minor and son of the respondent, but was obTigW to 
separate from him from the year 1252 in consequence of dissenshiiis 
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between herself and his second wife ; that the respondent reaps 
an annual profit of rupees 2,000 from a 2 annas share held by 
him in talooka Kythee, pergunnah Bhojepoor, after discharging the 
State revenue ; and that as an allowance of rupees 30 per mensem 
would suffice to maintain herself and minor son with comfort, she 
accordingly sues for rupees, 720 for the years 1252 and 1253 which 
have elapsed since her separation, and for the assignment of a pro- 
spective monthly allowance at the same rate. 

Defendant answers that the plaintiff has not correctly estimated 
his income from his estate ; that she left his house without any rea- 
son ; and that he lias no objection to support the plaintiff and lier 
minor son provided tliey agree to live with him. 

The principal sudder ameen decreed this case in favor of the 
plaintiff on the 16th July 1847, for the sum of rupees 103, 8 an- 
nas, and a future monthly allowance of rupees 15 upon the follow- 
ing grounds, viz.- 

That tlioiigh the defendant was under an obligation to maintain his 
minor grandson in consequence of the demise of his fatlier, still that 
there was no evidence as to the condition in life of the plaintiff’ and 
her son ; that the oral testimony tendered on the part of the liti- 
gants as to the annual produce of 2 annas of talooka Kythee was 
dso contradictory — the witnesses of the plaintiff* laying it at ru- 
pees 2,000, whilst those of the defendant allege it to be only 
rupees 700, after paying the Government revenue. He therefore 
deemed an allowance of rupees 15 per mensem to be a sufficient main- 
tenance for the plaintiffs minor son, and accordingly decreed ru- 
pees 103, 8 annas, from the 18th December 1846, the date of 
plaint, to the day of decision, and a future monthly stipend of 
rupees \5 to the motlier for the minor, payable by the respondent, 
for life. 

The plaintiff appeals on the score of their being no discrepance in 
the evidence of her witnesses as to the net profits derived from his 
estate by the respondent, which were without any variation stated 
to be rupees 2,000 per annum, consequently that she was entitled 
to 9 . decree at the rate for which she sued ; but even admitting that 
an allowance of rupees 15 per mensem was considered sufficient 
for her, the principal sudder ameen ought to have decreed it from 
1252, the year from which it was solicited and not merely from the 
date of her action. 

In appeal it was ruled that the decision of the principal sudder 
ameen was defective, inasmuch as no reasons whatever are assigned 
by him for withholding maintenance for 1252 and 1253. 

1 am therefore unable to say whether it was an accidental omis- 
sion on his part, or whether he had legitimate grounds for refusing 
the request 

The award of 15 rupees also per mensem is to the mother for the 
son, but the plaintiff' asked for maintenance .both for herself and son. 
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In re-trying the case the principal sudder ameen will re-consider 
this point as well. The appeal is therefore decreed, and the case re- 
manded for re-trial ; and the usual order will pass for the refund of the 
stamp value. 

The 13th May 1848. 

No. 28 of 1847. 

Appealjrom the decision of Syed Munowur Ally^ Principal Sudder 
Arneeny dated \^th July 1847. 

Bhoranath Singh, (Defendant,) Appellant, 
versus 

Musst Joga Kour for herself and guardian of Bur Muheshur Buksh 
Singh, her minor son, (Plaintiff,) Respondent. 

This appeal and that instituted under No. 31 of 1847 have arisen 
fi’om one and the same decision of the principal sudder ameen dated 
the 16th July 1847. 

The particulars of the case and the judgment passed by the lower 
court are fully detailed therein, and it only remains to give an outline 
of the grounds upon which the defendant (appellant) appeals, which 
arc briefly as follows : — 

That the annual produce of talooka Kythee is only rupees 1,400, 
which is reduced to rupees 700 after paying the Government revenue, 
aud that this small amount of course becomes less after defraying 
the expenses annually incurred in the management of the property, 
and that being scarcely enough for the appellant’s own sustenance, 
he is unable to pay the stipend of rupees 15 per mensem, ordered 
by the principal sudder ameen for the maintenance of the minor. 

The former case having been remanded for re-trial for the reasons 
assigned, this also will be returned to the principal sudder ameen 
with it, with the usual order as to stamps. 

The 19th May 1848. 

No. 34 of 1847. 

Appeal from the decision of Syed Munour Ally^ Principal Sudder 
Ameen, dated \lth August 1847. 

Mr. R. Solano, (Defendant,) Appellant, 
versus 

Motce Loll, (Plaintiff,) and Ram Gholam Singh, (Defendant,) 

Respondents. 

This suit was instituted by Motee Loll, the plaintiff, on the 26th 
February 1847, for the recovery of rupees 2,558-10^ from Ram 
Gholam Singh, agreably to a bond executed by the latter on the 1st 
Bhadoor 1251, in favor of one Lalljee Opudya, who subsequently 
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disposed of the deed to the plaintifl^ Mr. R. Solano being associated 
in the suit on account of his having neglected to liquidate the debt 
in conformity to Ram Gholam’s tunkha, or assignment. 

Mr. R. Solano denied having received any order to pay the 
jumma demandable from him for the farm he held of Ram Gholam 
Singh to Lalljee Opudya, in liquidation of tlic debt. 

Ram Ghoiain Singh having tendered an ikbal davee for the 
sum of rupees 2,473-10^ principal, and rupees 389, 11^, interest and 
costs, total rupees 2,863-6, payable by instalments, wJiich having 
been acceded to by tlie plaintihi the principal sudder amecn decreed 
accordingly in favor of the plaintiff against Ram Gholam Singh alone 
on the 17 til Au^st 1847. 

Mr. R. Solano appeals from this decision to recover from the 
respondents the sum of rupees 129-7, being the amount expended 
by him in the defence of a suit, from the final decree passed in 
which he was exonerated in consequence of Ram Gholam Singh 
having adjusted the plaintiff’s claim and tendered an acknowledg- 
ment, in accordance with which judgment was passed against Ram 
Gholam alone. 

No provision seems to have been made in the decree for the 
payment of Mr. Solano’s costs, the case must therefore be remanded 
for re-trial. 

If it is an accidental omission, the principal sudder aineen will 
rectify it forthwith, or if he intends that these costs should be borne 
by Mr. Solano himself, he will distinctly say so, and give his 
reasons for saddling him with them. 

The appeal is therefore admitted, and the case remanded for 
re-trial w ith reference to the above remarks. - The usual order will 
pass for refund of stamp value. 

The 20rH May 1848. 

No. 35 of 1847. 

Appeal from the decision of Sped Munowur Allp, Principal Sadder 
Ameeiiy dated 2Ath August 1847, 

Beharree Lall, (Plaintiff,) Appellant, 

. versus 

Lallah Rampeitab Sing and twenty-six others, (Defendants,) 

Respondents. 

This suit was instituted by the plaintiff (appellant) on the 14th 
September 1846, to obtain possession on, and to establish a right to 
the settlement of mouza Kharouneah, as well as to recover the sum 
of rupees 933, as mesne proceeds tliereof from the year 1243 to 
1253 F. S. 

The plaint sets forth that mouza Kharouneah was originally the 
property of DeeiiDyal Chow be aiidsevei'al others, who, upon appear- 
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ing to be admitted to the settlement of the entire estate in 1240, 
were opposed by Ram Pertab Sing, who declared himself to be a 
purchaser of 4 annas of it from Doomun Chowbe, and 2 annas of it 
from Bunse Gopal Chowbe ; that to adjust this point the several 
claimants united in electing Doomun Dass, the putwarree of the 
estate, as arbitrator, who decided that the whole of this mouza was 
the property of Dcen Dyal and his party and of their ancestors, and 
that Bunse Gopal and Doomun had never held a share in it, that in 
conformity with this award the estate was settled with Decn Dyal 
and Naik Chowbe, who togetlier with the other shareholders sold it 
to Chiiitamun Oi)adheea for rupees 500 as per deed dated 29th 
January 1834, the purchaser getting his name recorded in the 
collectoratc ; that Chintamun Opadlieea however sold it to the 
plaintifl* for the same sum on the 13th April 1835, the deed being 
duly registered ; that the plaintilf remained in possession and hail 
paid the instalment of rent which beJaine due inKartick 1243 F. S., 
when the Board of Revenue ordered the estate to be re-settled; 
that Decn Dyal Cliowbe and others then leagued with Ram 
Pertab Singh and having gained over Doomun Doss, the putwarree, 
who as arbitrator had adjusted their differences, prayed for the 
settlement which the deputy collector concluded with them and 
referred the plaintiff to a civil action : hence this suit. 

Some of the defendants acknowledged the transfer to Cliintamiin 
Opadlieea and the plaintiff to bo hona Jide sales ; whilst others deny 
them and uphold the validity of Ram Pertab Singh’s purchases of 
4 and 2 annas in the property, under deeds dated the 10th February 
1828 and 1st July 1832, adding, that mouza Kharouneah is ancestrel 
property and that after having been temporarily settled with several 
individuals from time to time, another settlement was made with 
Dcen Dyal in the year 1240 F. S., the other coparceners still keeping 
possession of their shares; that in the year 1243 the settlement was 
concluded afresh in the following proportions, viz. — 


4 

6 

2 

2 

2 


annas with Ram Chowbe, &c. 

annas „ Ram Pertab Singh, 

annas ,, Mahawul Chowbe, &c. 

annas „ Naik Chowbe, 

annas „ Pursoo Ram Chowbe ; 


that neither plaintiff nor Chintamun Opadheea have any concern 
with the estate, nor was there any truth in the plea of ai’bitration 
advanced by the plaintiff’. 

The principal sudder aineen dismissed this case on the 24th August 
1847, observing that the purchase alleged by the plaintiff was not 
proved, whilst the sales in favor of Ram Pertab Singh, were fully 
established ; that the award of arbitration passed by Doomun Dass, 
dated the 15th April 1833, could not be relied on inasmuch as 
the arbitrator had only on the 10th March preceding admitted 
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that Doomun Chowbe and Sheo Gopal were proprietors of such 
portions of mouza Kharouneah as they had sold to Ram Per- 
tab Singh. 

This decision, in my opinion, is perfectly correct and proper. The 
manner in which the deed of sale dated the 29th January 1834 was 
executed is highly suspicious. The names of the twenty shareholders 
who are represented as selling their rights to Chintamun Opadheea 
are all written by Doomun Dass, the putwarree ; and of the witnesses 
to the deed one only besides this putwarree lives in Kharouneah, and 
ill the other deed of sale dated 13th April 1835, executed by Cliin- 
tamun Opadheea in favor of the plaintiff, not one out of eleven wit- 
nesses is a resident of Kharouneah. 

I can find no satisfactory proof^ cither, that the arbitration award 
was ever acted upon ; and it is moreover indisputably treated as a 
nullity by the settlement officer on the 14th June 183fi, who admitted, 
in the face of it, Ram Pertab Singh, to a settlement of 6 annas of the 
estate; nor can I allow that the plaintiff has a right to revive its 
validity now, after a silence of upwards of ten years. 

For these reasons and for those assigned by the settlement officer 
in his roobakaree of the 14th June 1836, wherein he denounces the 
deed of Chintamun as invalid (notwithstanding its registry by himself 
as register of deeds,) I have no hesitation in confirming the judg- 
ment of the principal sudder ameen, which dismisses the plaintiff’s 
suit, and in rejecting the appeal I make all costs payable by appellant. 

The 25th May 1848. 

No. 40 of 1847. 

Appeal from the decision of Sped Munour Alhj^ Principal Sudder 
Amccn^ dated 22d September 1847. 

Munbodh Ram and Shewuk Ram, (Defendants,) Appellants, 

versus 

0 Baboo Lall, (Plaintiff,) Respondent. 

This action was brought by the plaintiff on the 8th January 1847, 
to recover from the defendants the sum of rupees 3,635-7, under the 
following circumstances, viz.— 

That Deep Chufld'Sahoo, the ancestor of Munbodh Ram, Shewuk 
Ram, and Radha Ram Sahoo, had jointly a running account 
with the banking house of plaintiff^ situated in Arrah ; and that up to 
the 25th December 1845, they had drawn rupees 6,060-6 ; of 
this sum they refunded rupees 2,558-2, at different dates, leav- 
ing a balance of rupees 3,502-4 against them, in liouidation of which 
they gave plaintiff a hoondee at forty-one days’ sight, upon Sheo Raj 
Ram, their agent in Calcutta ; that this hoondee, however, was 
returned dishonom’ed ; and the present suit is, consequently, brought 
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to recover rupees 3,502-4, principal, and rupees 133-3, interest, 
total rupees 3,635-7. 

Miinbodh Ram and Shewuk Ram answer that Deep Chund, their 
ancestor, died before the year 1253 F. S., and that they never had 
any pecuniary transactions with the plaintiff, &c. &c. 

Radha Ram pleads that, having once given an order on Sheo Raj 
Ram, his agent in Calcutta, he cannot be made liable a second time 
for the same money. 

The principal sudder amecn decreed this case in favour of the 
plaintiff, against all the defendants, on the 22d September 1847, for 
the entire sum claimed, to which he considered the plaintiff entitled 
by the evidence botli of his mercantile books and his witnesses, and 
from the fact of all the defendants having had a joint interest in the 
trade, carried on with the money thus borrowed from the plaintiff’s 
house. 

The appellants seek to be exempted from the above award by 
denying the action in general, and by disclaiming any connection in 
partnership with Radlia Ham in any traffic. They refer also to Radfia 
Ram having singly signed the hoondee in favour of the plaintiff, on 
Sheo Raj Ram, his agent, as indicative of his individual interest only 
in the transaction. 

The decision of the principal sudder ameen is, in my opinion, correct 
and proper, and I can find no reason to interfere with the same, 
which is hereby confirmed, the appeal being dismissed with costs. 
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Present: H. STAINFORTH, Esq., Judge. 


The 3d May 1848. 

No. 1 12 of 1847. 

Appeal from, the decision of Baboo Herrjouree Bose^ Moonsiff of 
Rnssoolgungcy dated 29/7* August 1 847. 

Sheik Boohiye, Sheik Kabil, and Sheik Munnoo, Appellants, 

versus 

Birjoorani Ghose and others. Respondents. 

Respondents sued for 12 rupees, the value of paddy raised by 
them and some resumed land in the name of Sufdur Alee, in niehal 
Darooshuff^on part of plots Nos. 1 and 2 of a pottah granted to 
them and others, by the deputy collector of Sylhet, and cut and 
carried off by appellants and others on the 1 1th Bysakh 1253. 

Sheik Boolaye and Sheik Kabil resisted the claim, and alleged 
the land of the crop in suit to be in talooka Sheoram, No. 3, and 
that the crop was raised bj^ Sheik Muniioo and Sheik Fazil, their 
brothers, who reaped it, — with oth?r matter. 

The moonsiff (Baboo llcrgourec Bose) observed that the land 
of the crop had been settled with respondents; that the evidence 
of the witnesses of respondents proved their claim, while that of 
appellants was, much of it, hearsay, and not free from discrepancies; 
and that his own local investigation, and that made by his serish- 
tadar, had resulted in favor of respondents^ statement ; and on these 
and other grounds he decreed in respondents^ favor. 

Appellants now urge that the \vitnesses examined were not the 
subscribing witnesses to their deed of purchase^ and therefore 
gave hearsay evidence ; that the crop is proved to have been raised 
by them ; and tliat the settlement is under appeal. 

Judgment. 

I find that the appeal before the collector has been determined, 
and that the settlement of the land of the crop in suit, by his 
subordinate, as part of the lakhiraj tenure of Sufdur Alee, has been 
confirmed; and, under these circumstances^ it is obvious that 
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appellants’ plea that the land is in talooka Sheoram, and the crop 
tlierefore theirs^ is untenable^ and that the appeal must be dismissed. 

It is therefore ordered^ 

That the appeal be dismissed and the decree of the moonsiff 
affirmed with costs. 


The 4tii May 1848. 

No. lG6ofl847. 

Appeal from the decision of Baboo Bamiamk Racy Moonsiff of 
Hingajeeahy dated V2th August 1847. 

Sahebram Mitter, Appellant, 
versus 

Mooris Beebee and others. Respondents. 

Appellant sued for 147 rupees, 2 annas, 6 pie, including in- 
terest, stating that he was the gomastah of the late Gholam 
Hosein, zemindar, and that, to save the dignity of his master, 
whose estate was in arrear of revenue for 1242 B. S., from being 
injured by borrowing from a low person, he, appellant, under the 
zemindar^s orders, gave a bond to Sheik Kharoo, in his own name 
for 57 rupees, and received in exchange 50 rupeei^which were 
given to his master, and paid in as revenue : that Sheik Kharoo, 
the lender, Gholam Hosein, and Khadim Hosein, his son, are all 
dead; that Mooris Beebee, one of the heirs of his master, has 
repaid the lender 12 rupees in two instalments, and discharged 
appellant from her service, an^ that he, appellant, had been sued 
by the heirs of the lender, and a decree passed against him for 
rupees 145-14-2, for which, wdth interest, the present suit is 
brought. 

Mooris Beebee resisted the claim, and pleaded that her late 
husband, Gholam Hosein, was not poor ; that, had he needed 
money, he would have borrowed in his own name, giving a written 
acknowledgment for it ; that appellant was formerly her gomastah, 
but had embezzled money, withheld accounts, and absconded, and 
had made up thi^ suit in anticipation of one on the part of this 
respondent : and she added that, had she made any payment on 
account of the bond, it would have been endorsed on it and men- 
tion of it would have been made by appellant in the suit insti- 
tuted by the heirs of the lender. 

Appellant alleged, in his reply, that it was proved, in the suit 
against him, that Gholam Hosein had borrowed the money 
through him, and that Russik Mhara, Asadoollah, Gunesh Ram, 
and Asaram, witnesses named by him, had been gained over by 
Mooris Beebee, through Munsoor Alee Chowdree. 
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The nioonsiff (Baboo Ramlaruk Rae) observed that appellant 
had brought forward four witnesses in the present suit, but that 
their evidence was inconsistent; that he adduced two witnesses in 
the suit against him by the heirs of the lender, but that their 
evidence did not prove his statement, but was set aside, the plea of 
illegal interest having been disbelieved, and a decree having been 
passed against him ; he further observed that there were discre- 
pancies in the evidence of these witnesses ; that appellant was 
manager of Gholam Hosein^s estate, and would have taken mea- 
sures for the recovery of the amount claimed by him, had it been 
due, while, on the other hand, it appeared from respondents’ wit- 
nesses that appellant had been discharged for embezzlement of 
2(KJ or 250 rupees, to counteract the latent claim for which this 
suit was deemed by the inoonsiff to have been instituted : and on 
these and other grounds the moonsiflf dismissed the suit. 

Appellant now urges that his claim cannot be annulled by dis- 
crepancies in the evidence of his witnesses, seeing that it was clear, 
from the papers of the suit instituted by the heirs of the lender, 
and the stamp on which the bond is written, that the money had 
been borrowed, through him, by Gholam Hosein ; and that the 
inoonsiff should have taken the evidence of Ghous Alee and other 
persons. 

Judgment. 

Respondents \vere not parties to the suit brought against appel- 
lant, by the heirs of the lender, so that the evidence taken in that 
case is not valid against them ; and I concur with the mooiisiff in 
deeming the evidence adduced, considered with the whole circum- 
stances of the case, insufficient. But the investigation seems to me 
incomplete. I find that appellant first took out summons for the 
attendance of 23 witnesses, of whom four attended, after issue of 
a perwanah for their apprehension, and gave evidence, while five 
refused to acknowledge service of the process, and failed to attend, 
and the remainder were not found ; that, subsequently, appellant 
presented a petition declining the evidence of four out of the five 
persons, who had refused to acknowledge the summons, and praying 
that summons might be issued against the other witnesses, who had 
not been found on the first occasion ; that this Mias done, and a 
return made shewing that Ghous Alee and others had recA'ed 
the summons, and had refused to acknowledge it, and this return, 
made on the llth of August, was filed with the record of the case, 
and the suit decided on the 12th idem, without appellant being 
called in to take further measures for the attendance of his wit- 
nesses. Under these circumstances I am of opinion that the suit 
must be remanded for further investigation. 
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It is therefore ordered. 

That the decree of the inooiisiflT be reversed, and the suit remanded 
for further investigation. The price of the stamp of the petition 
of appeal will be returned, and the moonsiff will pass proper orders 
regarding the remaining costs of this appeal. 

The 4th May 1848. 

No. 190 of 1847. 

Jppeal from the decision of Moonshee Nuzziroodeen Mahomed, 
Moonsiff of Parkool, dated 2Ath September 1847- 

Waris Mahomed, Appellant, 
versus 

Faqueer Ghose and Perkas Ghose, Respondents. 

Appellant sued the sons of the late Akoot Ram Ghose, under 
an unpaid bond, dated 9th Aghun 1241 (23d November 1834), 
executed by Facpieer Ghose, under security of his father, Akoot 
Ram, in consideration of the receipt of Sicca rupees 40, 4 annas, 
payable in one month, but of which only 12 rupees had been repaid, 
before the subscribing witnesses to the bond. 

Faqueer Ghose answered, denying the transaction, and pleading 
that he and his father were ryuts on the estate of Gourhurree 
Singh, on which appellant was mundul ; tluit his father borrowed 
13 rupees from appellant, and repaid it; but that, notwithstanding, 
appellant had sued and obtained it a second time, and that enmity 
was thus generated, and that he left the estate of Gourhurree, and 
went to that of Gholam Hyder Chowdree in 1240 B. S., and had 
no further transaction with appellant. 

The moonsiflF (Moonshee Nuzziroodeen Mahomed) observed 
that three witnesses had identiiied the Bond, though they were 
illiterate ; that the bond was, seemingly, newly written on old paper ; 
that Gholam Hyder Chowdree and Shuhudeb, liis gomastah, hud 
attested the pottah (i. e. for land in the estate of Gholam Hyder) 
dated in 1240, and three acquittances for the consequent rent on 
account of the years 1241, 1242, and 1243, given by the latter; 
and thus it appe^jired that respondents had gone to the estate of 
Gholam Hydei; before the date of the execution of the bond; and, 
un#r these circumstances, he dismissed the suit. 

Appellant now urges that his claim is proved. 

Judgment. 

Stale as appellant's claim is, it may possibly be true, but appear- 
enccs are against him, and I cannot decree in his favor. The bond, 
which, including the names of the witnesses, is in the handwriting 
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of a single person, is attested by three witnesses, none of whom can 
read and write, but all of whom can swear to a deed executed many 
years before. I think that such evidence is insufficient under the 
circumstances of the case, and I observe that while appellant states 
that 12 rupees were paid in liquidation of the bond, before Hke sub- 
scribing witnesses to it, two out of three of these witnesses, who 
attended, contradicted this statement, and thus, though the origi- 
nal transaction declared by appellant may be true, he has mixed 
it with falsehood, which throws strong doubts on its reality. 

It is ORDERED, 

That the appeal be dismissed, and the decree of the inoonsilf 
affirmed with costs. 


The 5tii May 1848. 

No. 200 of 1847. 

Appeal from the decision of Baboo Ramtaruk Raiy Moonsiff of 
llinyajeeahy dated 2ith September 1847. 

Bulram Shah, Appellant, 
t^ersus 

Kisliun Cherrun and others, Respondents. 

REseoNDENTS sucd for Sicca rupees 28, annas 14, or Company's 
rupees 30, annas 13, pie 4, rent of 5 kear 1 pao of land in the 
burmooter tenure in the names of Jyekishun-Burut Ram, in kitta 
Elaichpoor alias Bunundee Beel, in mouzah Kishenpoor of per- 
gunnah Lunglah, stating that appellant took the land from 1242 
B. S., and paid the rent of that year, but withheld it subsequently ; 
hence the present suit for rent from 1243 to 1253, interest being 
foregone. 

Appellant answered, alleging that Kinnlakant Surmah, husband 
of Urnopoorna, respondent, borrowed 22. Sicca rupees, 8 annas 
from him, on the lOth Bysakh 1237 B. S., and gave him a farm- 
ing lease of 4 kear of land, measured by the null, of measuring rod, 
of the decennial settlement, and situated in inouzah Shunman, of 
lalookaRajbullubh Pundit, No. 88, under agreement that noclaim of 
interest should lie against Kumlakant, or of mesne profits, on the 
part of Kumlakant, against appellant, and that the land should be 
reliiiquislied when the principal sum borrowed w’as repaid ; that 
Kumlakant died, without repaying the loan, and that Bishnath 
(respondent) had caused the laud to be measured as lakhiraj, or 
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rent-free liincl, in inouzah Kishunpoor, but that the land is in 
appcllant^s possession and usufructuary enjoyment. 

Respondents urged, in reply, that appellant caused the land to 
be measured as lakhiraj, and himself to be recorded as jotedar, or 
tenant^f it, and further admitted, before several persons, that he 
was merely an ordinary tenant. 

The moonsiff (Baboo Ramtaruk Rai) states in his decree that 
respondents^ claim is established by the evidence of their witnesses 
and the papers of the measurement effected by the putwaree ; that 
appellant petitioned, on the 12th March (1847), that three months 
should be allowed to enable him to obtain an additional stamp to 
his farming lease, which was on the inadequate stamp of two annas ; 
but that he had not filed it, though more than six months had elaps- 
ed ; that the deed of lease was not germane to the matter at issue ; 
seeing that it referred to land of a settled talooka, while the land 
ill suit was lakhiraj ; that the lease by Kumlakant, who was not 
sole owner, was invalid : and on these grounds he decreed the claim. 

Appellant now urges that respondents have instituted the pre- 
sent suit to get rid of appellant's right to recover the sum advanced 
by him ; that his evidence has not been taken ; that a local investi- 
gation should be made of the sums collected during the lease ; and 
that he had recovered the deed of lease from tlic collector's office, 
and was about to file it before the moonsiff’, but found the suit 
decided. 

Judgment. 

Appellant's defence rests on the deed of lease, the adduction of 
which was necessary to prove the lease. On the 1 2th of March 
1847^ he applied for postponement of tlie case for three months, 
in order that he might effect its legalization by an additional 
stamp. This indulgence having been conceded, he was bound to 
use due diligence in legalizing the instrument. I find, however, 
from the collector's report, forwarded at the requisition of this 
court, that the deed was not lodged in his office for the purpose 
of being re-stamped before the 10th of June, i. e. till within 
two days of the expiration of the time allowed him to file it, legally 
stamped, in the moonsiff^s court; and that, consequently, the deed 
was not returned from the superintendent of stamps to the collec- 
tor before the 3Qth August ; and I conceive that such negligence 
on the part of appellant has left him no ground of claim for fur- 
ther indulgence, and that his defence must be held to have failed ; 
and the evidence of respondents^ witnesses being unrebutted, and 
their claim fully borne out. 

It is ordered, 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed with costs. 



ZILLAil SYLIIET. 


103 


The 9th May 1848. 

No. 2 of 1847. 

Appeal from the decree of Radhagobind Shome^ late Principal 
Sudder Ameen of Sylhet^ dated V\th February 184^1^ 
Mahomed Kayiim and others, Appellants, 

versus 

Mahomed Hussun, Respondent. 

Respondent sued for possession with mesne profits of 10 
Ivoolbas of land, cheraghee^ in the name of Aboonusser, given to 
him by his aunt, Hafeeza Beebee, widow of Aboonusser, (from 
whom she had received it in dower,) stating that Mahomed 
Mokeem (sued) gave him a tahooddaree kubooleut, collected, and 
continued to pay the rent, but that, in Bysakh 1250, Mahomed 
Shurruf, Mahomed Kayum, the said Mahomed Mokeem, and 132 
other persons sued, dispossessed him. 

Mahomed Kayum and Mahomed Shurruff resisted the claim, 
declaring the land to be their maternal property, and asserting that 
their father, Mahomed Nazim, caused it to be measured, at the 
time of the decennial settlement, as clieraghee^ in the name of 
Aboonusser, with whom he was on terms of friendship, in order to 
evade assessment, but that neither Aboonusser nor respondent has 
ever had possession, which has been successively held by their 
mother, their father, and themselves ; that they and a person who 
has purchased part of it were recorded as proprietors iii the mea- 
surement which took place in 1246 and 1247, (preliminarily to 
resumption of the tenure,) and that a settlement has been made 
of 10 koolbas, 7 hear, 3 jet, 10 pun with them, and of 7 koolbas, 
6 jet, 2 reg, 2 pun with the heirs of tlic said purchaser ; that res- 
pondent presented a petition, in the settlement case, alleging that 
the land of the cheraghee tenure was comprised in two parcels, 
i. e. 8 koolbas in kitta Futeeka, and 2 koolbas in kitta Baree- 
kandee, while his father, Mahomed Salim, presented one, alleging 
the land to be in three parcels, i. e. 4 koolbas in kitta Futeeka, 
3 koolbas in Bareekandee, and 3 koolbas in kitta Biiowalia ; and 
stating moreover that no rent had been paid since 1240 B. S. ; 
that, in these petitions, there is no mention of tike gift or of res- 
pondent having received rent prior to 1250; that Mahomed 
Mokeem, who "has been sued with them, is their enemy ; and that 
respondents have sued other persons, who are wholly unconnected 
with the case, merely that they may be prevented from giving 
evidence in it, — with other immaterial matter. 

Dervesh Mahomed and Sheik Boodhoo, heirs of Mahomed 
Summee, purchaser from Mahomed Kayum and Mahomed Shur- 
ruff, filled an answer in support of those persons, and alleging that 
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Sheik Bidaye, their hrotlier, who is in joint possession with them, 
should have been sued conjointly with them. 

Noorjan Beebcc, Wuzeer Beebee, Sheik Purdcsee, Shore Ma- 
hoined^ Sheik Jharoo^ Tareenee Dasee^ Gournundee alias Gouree 
Chur^^ Nundee, Domenee Beebee, Sheik Niijoo alias Nujur- 
oodeen. Sheik Wuzeer, Ayna Beebee, Mayna Beebee, Mahomed 
Alee, and Leydoo alicLs Mahomed Aser, hied nine answers disclaim- 
ing right to the land and possession of it, Noorjan Beebee, Wuzeer, 
and Sheik Jhoroo declaring it to belong to Mahomed Kayum and 
Mahomed Shurruff. 

Respondent filed five replies, in which he states that a dowU 
chukbundee ^ registered with the cazee’s seal,^ and other docu- 
ments, arc forthcoming to shew the land to have been the pro- 
perty of Aboonussur ; that, had it been the maternal property of 
Mahomed Kayum and Mahomed Shurruff, some deed of ac- 
knowledgment to that effect would have been taken from Aboo- 
nussur ; that, in truth, Hafiza Beebee received it in dower and 
gave it, on the 22nd Sawun 1232, with possession, to respondent ; 
that, if his mooktar presented a petition not mentioning the deed 
of gift, and containing error on one or two points, his doing so 
cannot prejudice respondents rights ; that the land lies in the three 
parcels described in the plaint ; and that an appeal is pending 
against the settlement made with Mahomed Kayum. 

Sheik Bidaye filed a petition in support of Durvesh Mahomed, 
&c. 

Abdool Ayas Mahomed Ahmud filed a petition, declaring 
himself son of Aboonasir, brother of Aboonussur, and alleging 
that, on the death of the latter without issue, his father was in pos- 
session of the land in his own riglit, and of y^ths as heir of his 

brother, and j^ths as the right of Hafiza Beebee, whom he supported, 
and he asked how Hafiza Beebee, who was entitled to only y^^jths of 
the land, could alienate the whole of it — and, in anotlier petition, 
he alleged that Hafiza Beebee had been inadvertently described 
by her inohurrir, owner of xT^ths of the land, and that she was really 
only entitled to j^^th of it. 

The late principal sudder ameen, Rai Radhagobind Shome, 
observed in tenor that the defendants had produced no deed, shew 
ing the land to have been the property of the mother, or held 
clandestinely (aS cheragee) ; that what they had exhibited as errors 
(of respondent) is misrepresentation on their part ; that respondent 
has ab initio objected to the pottahs granted to Mahomed Kayum 
and others, and the settlement is the subject of an appeal pending 
before the collector ; that the boundaries in the dowl filed by 
respondent agree with those quoted in the plaint ; that the deed 
of gift, dated 22d Sawun 1232, the kubooleut of Mahomed Mo- 
keem, and the claim, are proved in evidence ; that the investiga- 
tion by Jugurnath Dusteedar, ameen, verified the possession and 
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tIispossesRion averred by respondent ; and that the investigation 
made by the cazee, being exparle^ was not to be preferred to that 
of Jugurnath Dusteedar : and on these and other grounds he de- 
creed against Mahomed Kayum and Noorjan Beebee, his wife, 
and Mahomed Shurruff* and Wuzeer Beebee, his wife, ordenng that 
the other persons who defended the case should, as they supported 
the persons now made liable as principals, defray their own costs, 
and providing that the rights of oozurdars should not be prejudiced. 

Mahomud Kuyuin and Mahomud Shurruf, appellants, now urge 
that the dowl filed by respondents is not proved ; that the stamp 
on which the deed of gift is written was purchased upwards of two 
years before the date of the deed ; that Chundeepershaud and 
Tajoodeen, who have attested it, are witnesses in numerous cases, 
living at the distance of a day^s journey, and that the name of the 
former appears newly written on the deed ; that had the gift been 
true, it would have been mentioned by respondent and his father in 
the settlement case, but that, contrarily, respondent’s father claimed 
the land as his heritage ; that subseqviently respondent’s mookhtar 
had declared the deed to have been burnt, but that, notwithstanding, 
it had been produced ; that, vrhile respondent’s father was moonsiff 
of Russoolgiinge, the suit of Boolchund Das versus Mahomed 
Kayum, &c. was sent by him to the judge, on the ground of its in- 
volving land which was his heritage, appertaining to the estate 
of Aboonussur ; that their statement is proved by the investigation 
of the cazee, who was chosen as amecn by the parties ; that res- 
pondent and his father asserted, in the settlement case, that the 
dispossession took place in 1240, while the plaint of the present 
suit exhibits 1250 as tlie year of dispossession ; that Mahomed 
Mookeem is their foe, and that his kubooleut can only be false ; 
and that the appeal against the settlement has been decided against 
respondent. And Noorjan Beebee and Wuzeer Beebee, object 
that they are not proved to be in possession of the land, they have 
still been made liable ; and the other appellants urge that they 
have, in contravention of the ordinary practice, been disallowed 
their costs. 

Respondent has filed an answer to the grounds of appeal, in 
which he alleges that Chundeepershad, one’ of \he witnesses who 
has attested the deed of gift, was gomashtah of Hafiza Beebee, 
while the other, Tajoodeen, always lived in Sylhet ; that Mahomed 
Mokeem at one time withheld the rent from 1240, but subse- 
<iuently paid it under fear of being sued, — with other immaterial 
matter. 

Judgment. 

The parties agree in saying that the land in suit has been 
hitherto held as chiragee in the name of Aboonussur. On the one 
hand, respondent sUtes that his aunt, Hafiza Beebee, received it 
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as dower from her husband^ Aboonussur^ and bestowed it on him^ 
under a deed of gift^ dated 22d Sawun 1232, delivering posses- 
sion, which was held by him till Bysakh 1250, when he was dis- 
possessed : but, on the other hand, Mahomed Kayumand Maho- 
med SRurruff assert that the land was originally the property of 
their mother ; and tlrat their father caused it to be measured at 
the time of the decennial settlement as chiragee land, in the name 
of his friend, Abooiuissur, in order to evade the payment of revenue ; 
and that possession has been held continuously from that time by 
their parents or themselves, respondent exercising no interference 
with it. 

Respondent has filed a deed, dated 14th Phalgoon 1195, called 
a dowl^ which is in fact a deed of alienation of the land in suit, by 
Mahomed Nazim and others, in favor of Aboonussur. This deed 
is stated in the plaint to be registered with the seal of the 
cazee but all that the cazee appears to have done is to certify, 
under his seal, without his signature^ that a copy which he made 
of it agreed with the original ; moreover, it does not appear to 
have been adduced in any public office, previously to the present 
suit, and is not proved, so that it is only good, in evidence, as an 
acknowledgment that Mahomed Nazim, the father of Mahomed 
Kayum and Mahomed Shurruff, once bad proprietory right in the 
land in litigation. 

Respondent has also filed his deed of gift, dated 22d Sawun 
1 232. This deed appears to me open to suspicion on many grounds : 
1st, the land is situated in pergunnah Khalisha Bhunbag, and the 
donor and donee reside in the kusbah of Sylhet, wliile the only 
two witnesses, who are adduced as sponsors to the gift, appear 
from it to have lived, one of them, Chundeepershad Kur, in mouzah 
Kushkalceka, of pergunah Eechakullus, and the other, Tajoodeeri, 
in mouzah Alapoor, of pergunnah Ghurpoor. True it is that respon- 
dent now alleges, in his answer to the grounds of appeal, that 
Chundeepershad was gomashta of Hafiza Beebee, and that Taj- 
oodeen lived at the time at Sylhet, but this is not proved. How- 
ever, taking Chundeepershad to have been the gomashta of Ilafiza 
Beebee, and Tajoodeen to have resided, as he first deposed, at her 
liouse, or, as he subsequently stated, at the house of Mahomed 
Hatiin, the brother of Mahomed Salim, some more independent and 
far stronger eviuence than the testimony of these two persons is 
necessary, under the circumstances of the case, to induce belief in 
the deed of gift ; 2ndly, I find that, on the 7th Sawun 1246 (22nd 
July 1839,) Mahomed Salim, father of respondent, the moonsiff 
of Russoolgunge, transmitted, to this court, the suit of Boolchund 
Das versus Mahomed Kayum, Mahomed Shurruff, &c. for land 
declared by those defendants to be in part the land of the tenure 
now in suit, on the ground that it involved property in the said tenure 
the heritage of himself and the children of Aboonassur, without mak- 



ZILLAII SYLHET. 


107 


ill" any mention of the deed of gift in favor of his son, though the 
said deed of gift sets forth that respondent was, at the time of the 
gift, a minor, and that his father, present among the persons assem- 
bled on the occasion, accepted it on his behalf; 3rdly, I find that 
the said Mahomed Salim presented a petition to the special deputy 
collector of Sylhet, dated 5th Poos 1247, asserting the land in suit 
to be his inheritance from Hafiza Beebee, without any mention of 
the gift in favor of his son ; 4thly, I find that respondent presented 
a petition to the deputy collector of Sylhet, dated 2 1st Aghun 1249, 
in which, tliough he asserted gift from his aunt, he made no men- 
tion of the existence of the deed of gift ; 5thly, I find that Rajkishun 
Das, respondent’s mooktar, stated before the deputy collector of 
Sylliet, on the 4th Sawun 1250, signing his statement when 
reduced to writing, that the deed of gift had been burnt 15 or IG 
years previously, but notwithstanding all this, the deed is brought 
into court, bearing a stamp purchased more than 2^ years previously 
to its date, signed at the joinings on the back by this same Rajkis- 
hiin, and respondent wishes me to put faith in it, which, under 
the circumstances detailed, I cannot do. 

Respondent has also filed a kubooleut by Mahomed Mokeem for 
tlie rent of the land in suit, dated 11th Phalgoon 1241, and Mahomed 
Mokeem has been sued as acting in concert with Mahomed Kayiim 
and Mahomed Shurruff. In relation to this I find that Mahomed 
Mokeem has not only filed no answer in denial of the kubooleut and 
resistance of respondent’s claim, but actually admitted the kuboo- 
leut on the 5th Sawun 1251, before Moolook Amud, amcen deputed 
by the deputy collector of Sylhet, and again, on the 8th of Chyt 
1251, before Jugurnath Dusteedar, ameen deputed by the sudder 
anieen, which admissions, instead of indicating confederacy with 
Mahomed Kayum and Mahomed Shurruff, are strongly significant 
of collusion with respondent. Again, 1 cannot forget that the suit, 
in which Mahomed Kayum, Mahomed Shurruff, ^c. were appel- 
lants, and Mahomed Mokeem was respondent, decided by this 
court on the 19th December 1846, shews that parties named, 
instead of being friends, are at variance concerning land; and again, 
the deposition of Moonshee Bholanath Deb, vaqueel of Mahomed 
Salim and others, taken on an enquiry made at the instance of 
Mehcrchand Banoo and others, co-plaintiffs hi that case with 
Mahomed Salim, into the conduct of Moonshee Oholam Mehdec, 
late a vaqueel of this court, it transpired that Mahomed Mokeem 
is the agent of Mahomed Salim; and, on these grounds, it is 
clear to me, that Mahomed Mokeem has not been acting with 
Mahomed Kayum and Mahomed Shurruff, but has been sued 
fraudulently, in order that he might support respondent's claim ; 
and that his kubooleut has been fabricated with the same object* 
But there are other grounds for deeming the kubooleut fraudulent. 
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Mahomed Salim, in his petition of the 5th Pous 1247, already 
quoted, asserted that the rent had been withheld since 1240, and 
respondent, in his petition of the 21st Aghun 1249, also cited, 
stated the rent to have been paid up to 1245, while in his plaint 
in the present suit, he states it to have been withheld from 1250. 
The discrepancy between Mahomed Salimas statement and the 
plaint is noticed in the grounds of appeal, and respondent, in the 
hope of reconciling it, has alleged that Mahomed Mokeem did 
withhold the rent from 1240; but subsequently paid it to the end 
of 1249, in fear of being sued. This allegation, however, appears 
to me palpably false : — 1st, had this payment been made it would 
have been set forth in the plaint as strengthening respondent's 
case, instead of being now brought forward for the first time 
when the discrepancy was detected ; 2ndly, the numerous witnesses 
adduced would have mentioned it, instead of saying nothing about 
it ; 3rdly, though not distinctly expressing it, the tenor of the 
plaint leads to the supposition that the rent was paid yearly to 
the end of 1249 ; 4thly, Mahomed Mokeem, whom I have already 
shewn to be acting in collusion with respondent, has, in his depo- 
sition before the ameen, Modookchund, in Sawun 1250, dis- 
tinctly indicated that he paid the rent regularly ; 5thly, it is very 
strange that the fear of being sued, which was potent to cause pay- 
ment of the rent from 1240 to 1249, a period of ten years, should be 
impotent to compel payment for 1250, the present suit being in- 
stituted in 1251 ; Gthly, if it be true that Mahomed Mokeem was 
at variance with respondent, withholding the rent from 1240 to 
1249, how comes it that the kubooleut is dated in 1241, and how 
comes it that a respondent, in his petition quoted, stated that the 
rent to have been paid up to 1246? Clearly, under these consi- 
derations, the kubooleut can only be viewed as a fraudulent do- 
cument, fabricated with intent that it might serve to uphold 
respondent's declaration of possession up to the end of 1249, a 
declaration which, appellants state, numerous persons (135) 
besides themselves and Mahomed Mokeem have been sued that 
they might not be called to contradict. Instead of having this 
eflfpct, it has the reverse. So much fraud as has been disclosed 
leads me to set aside th,e results of the investigation of Jugurnath 
Dusteedar, ameen, contradicted by the petitions of Mahomed 
Salim and respondent already quoted, and shewing respondentia 
possession up to 1250, and to rely on the investigation of Cazee 
Mahomed Eusuf, shewing that appellants and their parents have 
continuously held possession of the land in suit since the time of 
the decennial settlement ; an investigation which, I observe, is 
stated by Baboo Ramgutty Rae, the deputy collector of Sylhet, to 
agree with those made personally by him and two ameens deputed 
from the collectorate. 
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I have now shewn why I have come to the conclusion that res- 
pondent's deed of gift is not proved, that the kubooleut of Ma- 
homed Mokeem is fraudulent, and that possession by respondent 
of the land in suit is fabulous ; and I need not stop to comment 
on the conduct of the late principal sudder ameen, who has been 
dismissed from the public service, but, observing that respondent's 
claim could only rest in proof of his deed of gift and concomitant 
possession, or oji long possession alone, and that both these points 
have been decided against him. 

It is ordered. 

That the decree of the late principal sudder ameen be reversed, 
and the suit dismissed, respondent paying his own and appellants^ 
costs in both costs. 


The IItii May 1848. 

No. 172 of 1847. 

Appeal from the decision of Baboo Hergouree Bose^ Moonsiff of 
Russoolgunge^ dated 24ih August 1847* 

Ramkishun Deb, Appellant, 
versus 

Jugjccwun Deb alias Jewunram Deb, Respondent. 

Respondent declared himself servant of Mirtunjee Dam, under 
a lease, dated 32d Jeit 1249, at the yearly rent of 14 rupees ; that 
he had tendered the rent for 1252 B. S., but that it had been 
refused by his landlord in collusion with appellant, who had caused 
his property to be brought to sale by the local commissioner, under 
a pretended right to the rent for 1252, thereby extorting from him 
18 rupees, 14 annas, on the 5th Phalgoon 1252, to recover which, 
with interest, this suit was instituted on the 5th Phalgoon 1253. 

Appellant asserted himself to be tahooddar, or lease holder, 
from Mirtunjee Dam and Jyckishun Aysh, with power to collect 
the rent of the land under a deed of lease, dated 21st Magh 1252, 
in virtue of which he realized the rent due from respondent, who 
was tenant at 18 rupees yearly. 

The moonsiif (Baboo Hergouree Bose) lield d*espondenPs state- 
ment fully established by the evidence of his# witnesses, and, 
observing that appellant was not entitled to exercise the powers 
conferred by Regulation V. of 1812, under the terms of his lease, 
which was on unstamped paper, he decreed against appellant. 

Appellant now urges that respondent did not dispute that 
Mirtunjee Dam and Jyekishun Aysh were the proprietors of the 
land, and had admitted being tenant in 1252, and that he, appel- 
lant, was entitled to the rent under his lease. 
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Judgment. 

Respondent is proved to be cultivating tenant under lease from 
Mirtunjee Dam, on the yearly rent of 14 rupees, and to have been 
compelled to pay appellant 18 rupees, 1 4 annas, under distraint 
for rent for 1252. Appellant, on the other hand, asserts written 
authority from the proprietors of the land to realize from respon- 
dent, but to prove this he should have adduced and proved the 
deed of lease under which he alleges himself to have acted, as the 
best evidence of his power. This deed has not been adduced, nor 
has any desire been expressed that it should be. It is filed in a 
summary suit for the rent of 1253, and it is on plain paper, though 
it recognizes appellant as a middle man, and, to be legal, should 
bear a stamp ; the deed then and the evidence to its execution arc 
inadmissible and void ; and, as respondent’s statement is fully 
borne out, the dicree of the moonsiff appears to me just and 
proper. 

It is therefore ordered. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed with costs, and that Jykishun Aysh, who was sued, and 
who, if he was dissatisfied with the inoonsiff’s decision, should 
have appealed regularly, do bear his own costs. 

The 12Tn May 1848. 

No. 164 of 1847. 

Appeal from the decision of Moonshee Chytun Cliurrun^ Moonsiff of 
Luslikerporey dated 11/^ August 1847. 

Sheik Amanoollah, Appellant, 
versus 

Roghoonath Surmah, Respondent. 

Respondent sued for 30 rupees, 0 anna, 9 pies rent, including 
interest, stating that appellant and others tenanted 3 kear 1 pao of 
land, the undivided property of himself and Bislinath Surmah, his 
partner, in the kharija of Ramkant and Jyram in talooka Inayut- 
oollah. No. 3, of pergi^nnah Turruf, under agreement to pay 9 
Sicca rupees, 6 annas, 10 gundahs yearly ; that they held it from 1242 
to 1244, but did* not pay respondent his share of the rent; that 
though the talooka was sold in realization of arrears of revenue for 
1244, still he, respondent, was entitled to the rent up to the time of 
sale, and hence his present claim for 14 Sicca rupees, 1 anna, 15 gun- 
dahs, his share of 28 Sicca rupees, 3 annas, 10 gundahs rent for the 
said years, with interest, in all 30 Company’s rupee, 0 anna, 9 pies. 

Appellant and Sheik Yaseen admitted cultivating the land, and 
pleaded that the yearly rent was six rupees; that the rent for 1242 
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was paid in two instalments to respondent and Bishnath Surniah ; 
that, after the sale of the talooka in Bhadoor 1244, the amecn, who 
was deputed to transfer the possession of it, confined respondent and 
Bishnath, demanding the rent of the land and its cultivators ; that 
appellant paid six rupees on account of 1243 B. S., and three rupees, 
half the rent for 1244, in Asar 1245, to respondent and his brother, 
who would not give an acquittance on plea of there being other land in 
defendant’s tenancy ; that large sums are due from respondent under 
deeds, and that, had rent been due, it might have credited in payment 
of these sums ; and that respondent has made up this suit to evade 
their payment. 

The moonsiff (Moonshee Chytun Churrun Das) observed that 
respondent’s witnesses did not prove the amount of rent declared by 
him, there being discrepancies in their evidence ; that appellant, &c. 
have, in like manner, not fully established payment of the rent, their 
witnesses being low in life and partial in their evidence, while, 
though allowed ample time, they have failed to produce their 
remaining witnesses ; and that, under such circumstances, respondent 
is, under the defendant’s admission, “ that the auction purchaser had, 
subsequently to 1244, received the rent from them through the 
ameen,” entitled to receive the rent for the whole of 1244, and, six 
rupees being the yearly rent, 18 rupees is the rent for the three years 
quoted, of which half is due to respondent with interest, from appel- 
lant and Sheik Yaseen, seeing that the suit was within time, and 
that defendants had produced no document in proof of payment, 
which they would certainly have possessed had they paid subse- 
quently to the sale of the talooka: and on these and otlier grounds 
lie decreed payment, by appellant and Sheik Yaseen, of nine rupees 
with interest and costs in proportion. 

Appellant now urges that his witnesses are not low fellows; that 
their evidence has proved his defence ; and that, had rent been due, it 
would have been claimed before expiration of 1 1 years, and respon- 
dent would not have caused him to give the auction purchaser a ku- 
booleut without previously realizing his due; that the rent was paid 
before persons of respectability, and that he did not take an acquit- 
tance because the land had be^pme the property of another, &c. &c. 

Judgment. 

Respondent was bound to insert in his plaint whaitever was neces- 
sary to the elucidation of his claim; and as he claimed rent up to the 
date of the auction sale, it was necessary for him to specify that 
date, in order to enable the court to see that the claim did not extend 
beyond it ; but he did not declare the date either in his plaint or 
reply ; moreover I find, from a return made by the collector, that 
the claim does extend beyond the date of sale, the claim being for 
the whole rent for 1244, and tlie sale having taken place on the 16th 
Bhadoon, c. i. in the middle of the 5th month of that year, a cir- 



112 


ZILLAH SYLHET. 


cumstance which leads to the supposition that the omission was not 
accidental but premeditated, and I am of opinion that respondent 
should be nonsuited. 

It is therefore ordered, 

That the decree of the moonsiff be reversed, and that respondent bo 
nonsuited with all costs. 


The 15tii May 1848. 

No. 147 of 1847. 

Appeal from the decision of Baboo Russiklall Gliose^ Officiating 
Moonsiff of Sonamgunge^ dated 2Qtli June 1847. 

Joogul Rai, Appellant, 
versus 

Sheik Saheboodeen, Respondent. 

Restondent sued for Company’s rupees 69, annas 6, pie 0, i, e. 
thrice 23 rupees, 2 annas, 6 pie, the amount illegally realized from 
him, on the 25th J^halgoon 1252, by appellant and others under 
pretended churn of rent. 

Appellant denied participation in the exaction of the money or 
appropriation of it, and stated that respondent cultivated none of 
his land, and that he had been sued at the instance of one Soon- 
deram and otliers. 

The ofliciating moonsiff, Baboo Russiklall Ghose, held the claim 
proved, and decreed against appellant and others. 

Appellant now urges that he was under arrest by the criminal 
court from Poos, and had left no agent at his house ; that the 
penalty was in excess of that allowed by the law; that respondent’s 
statement shewed that he himself did not attach the cattle ; and 
that respondent was not his tenant, — with other immaterial matter. 

Judgment. 

I find that 163 head of cattle, the property of tenants of Soon- 
deram and others, were carried off in open day by the retainers of 
appellant and others, and brought to sale under claim of rent ; that 
the cattle of respondent were among those carried off ; and that 
appellant has not appealed from the moonsiff’s judgment in suits 
Nos. 96, 97, 98, 100 and 101, in which he has been definitively pro- 
nounced implicated in carrying off the cattle and liable to the 
penalties due for such implication : and as I cannot pass a decision 
inconsistent with those judgments, in which he has acquiesced, by 
declaring that he had no part in the abstraction of the cattle, he clearly 
cannot be exempted but must be held liable to the extent sanctioned 
by the law, under which (Regulation XVII. of 1793, Section 6,) the 
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moonsiff should apparently have decreed the amount extorted with 
an equal sum as penalty instead of double the amount. 

It is thehefore ordered, 

That the decree of the moonsiff be amended, and that the sum 
of 46 rupees 4 annas, be decreed against appellant and the other 
persons liable under the decree of the moonsiff* who have not 
appealed, with costs in proportion, and interest from the date of the 
iiioonsilf ’s decree to the date of realization. 


The 17th May 1848. 

No. 1 of 1848. 

Appeal from the decision of Mahomed Salimy Officiating Principal 
Sadder Ameen^ dated 18/A January 1848. 

Jugurnath Shah, Appellant, 
versus 

Pagulram Shah, Respondent. 

Respondent sued for 750 rupees, damages, in consequence of 
having been obliged to leave a feast, at the house of one Madhub 
Ram, by appellant’s ordering his slave to pull him out by the ear. 

Appellant resisted the claim, and alleged that he found respondent 
sitting on the left of his (appellant’s) cousin with Roghoo Ram, res- 
pondent’s brother, on the right, and asked his cousin why he came 
to the feast if he did not know the order in which he ought to sit, 
w'hen respondent used expressions derogatory to appellant, threatened 
him, and left the assembly ; and that respondent is a more tenant 
of land, serving others, carrying salt, &c., for sale on his own back, 
and unable to pay the two or three rupees which he owes. 

Respondent urged, in reply, that there are two respectable classes 
of Deenarpoor Shahoos ; that he is in the second class, while appel- 
lant is in neither of ^em ; that he was sitting in his usual place in 
the assembly,, when his removal was caused by* appellant, who, 
though not qualified by rank to do so, had, withouf obtaining res- 
pondent’s consent, effected the marriage of his sister, with a connec- 
tion of respondent, and, as the other members of the family would not 
receive food at her hands, appellant had conceived violent animosity 
against respondent ; that he, respondent, has a golah, or wholesale 
store, in Shumsheregunge, with a capital of 3,000 or 4,000 rupees ; 
and that, being a tenant of land and a shop-keeper, does not derogate 
from his dignity. 



114 


ZILLAH SYLHET. 


Appellant^ in rejoinder, extolled his own caste, and disparaged that 
of respondent. 

Moulvee Mahomed Salim, officiating principal sudder ameen, 
held respondent’s statement established by his witnesses, two of 
whom were appellant’s relations ; observing that, though appellant 
had adduced witnesses in support of his claim, many of them shewed 
respondent to be of the same caste with appellant and his equal, 
while the evidence of Jugcrnath Shah, Siffut Khan, and Gokul 
Kam, mahajuns, shewed respondent to be a person of great respec- 
tability, to whom they would lend 800 or 1,000 rupees without 
taking a bond ; and deeming the ordering a slave to pull respon- 
dent out of the assembly by the ear, a gross indignity, and 
holding a local investigation, which had been solicited by appellant, 
needless, he decreed against appellant in the sum of 400 rupees, 
with costs in proportion, and interest to the date of realization. 

Appellant now urges that respondent’s witnesses are his depen- 
dants, who had attended to give evidence without being summoned ; 
that respondent has no golah in Shumsheregunge, and is not a 
person who could borrow 10 rupees without a bond ; that his peti- 
tion for a local investigation into the circumstances of respondent 
should have been allowed; and that the witnesses cited by the 
moonsift* as his relatives, are not nearly related to him, but are rela- 
tions of respondent, and are at variance with appellant. 

Judgment. 

I do not think the cause assigned by appellant for respondent’s 
quitting the assembly probable, and I find that his statement of res- 
pondent’s pecuniary circumstances is contradicted by his own wit- 
nesses, one of whom declares respondent to possess 300 or 400 rupees, 
and another to be a partner in a golah, or wholesale store,. in Shum- 
sheregunge : and, further, appellant would seem to have acted with 
impropriety, by the acquiescence of his cousin in the place assumed 
in the assembly by respondent, so that, on the whole, I see nothing 
in the evidence adduced by appellant, or the probabilities of the case, 
to lead me to doubt the evidence of respondent’s witnesses, shewing 
that respondent is a person of property and respectability, and that 
he has been wantonly -and grossly insulted by^ppellant, or to hold 
a local investigatTdn necessary : and looking to all the .circumstances 
of the case, I afii of opinion that it will be iairly decided by a decree 
for 100 rupees, with costs in proportion, and interest. 

It is therefore ordered. 

That the decree of the officiating principal sudder ameen bo amended, 
and that the sum of 100 rupees, with costs in proportion, and in- 
terest from the date of the decree of the lower court, be decreed 
against appellant, the remaining costs being charged to respondent 
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The 20th May 1848. 

No. 165 of 1847. 

Appeal from the decision of Moonshee Chytunchurrun Das, Moonsiff 
of Lnshkcrpore, dated \2tli August 1847. 

Kisliun Churrun Deb, Appellant, 

, versus 

Lalchand Bunik, Respondent. 

Respondent sued for ^ rupees, dam£^cs, in consequence of 
having been abused and tliftitened with being beaten with a shoe, 
by appellant and Jyram, because he would not go to an entertain- 
ment given by one Luckee Ram, father-in-law of one Kaleechurrun. 

Appellant resisted the claim, and pleaded that Kasheenath Bunik 
asked respondent why he had not gone to the feast at the house of 
Kaleechurrun, his brother-in-law, and was answered that Kalee- 
churrun was the slave of a Sahoo, and that other slaves had gone 
to his house, but that he, respondent, not being a slave, had not 
done so ; that appellant merely remonstrated with him against his 
abuse of his connections ; and that the suit has been preferred be- 
cause ho is a friend of Kaleechurrun, who has sued respondent and 
others for damages. 

Jyc Ram and Luckee Ram filed answers in denial of the declara- 
tion in the plaint. 

The moonsiff (Baboo Chytun Churrun J)as) held respondent’s 
statement fully establislied by the evidence of his witnesses, two of 
whom, Juggoo Mistroe and Sheik Nazim, were also named as wit- 
nesses by appellant, and corroborated by the tenor of appellant’s 
answer and the absence of probable ground for a false suit. lie ob- 
served that appellant, though allowed ample time to take measures 
for the adduction of his witnesses, who were required from him on 
the 6th of April, had failed to take the measures necessary to secure 
their attendance, but that, notwithstanding this neglect, the matter 
had been investigated by an ameen, whose enquiry had resulted 
in shewing that appellant had misconducted himself in the manner 
stated by respondent, and that other persons sued had also acted 
improperly towards respondent : and the moonsiff was of opinion, 
under all the circumstances of the case, that it was proper to 
pass a decree for 20 rupees damages against appellant, with propor- 
tionate costs, and interest to the date of realization, and to saddle the 
other persons, who had defended the case, with their own costs, and 
thus he decreed. 

Appellant now urges that the moonsiff decided the suit of Kalee- 
chuiTun for damages in consequence of abuse against respondent, 
and the present case in his favor, but that as Kaleechurrun’s case 
went against him, this also should have been so decided ; that res- 
pondent’s witnesses are his dependants; that Juggoo Mistree has 
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proved that respondent first abused appellant and others; that 
Sheik Nazim has given evidence in the suit of Kaleechurrun, one 
way, and this suit in another way. and his testimony was therefore 
unworthy of reliance ; that several witnesses had given evidence in 
the suit of Kaleechurrun, proving appellant’s defence ; and that, as 
the tenor of the statement of Kaleechurrun was similar to appel- 
lant’s statement, the evidence taken in the suit of Kaleechurrun 
sufficed in this case, but that the moonsiff did not duly reflect on it; 
and that the ameen’s investigation was made at the distance of four 
ghurries’ journey from the place of th||pltercation, and a petition of 
objection to his proceedings presented. 

Judgment. 

I have no doubt of the facts of the case, as shewn by the evidence 
in this and the cognate suit of Kaleechurrun, cited by the par- 
ties. They are, that respondent stated that those who had attended 
the feast at the house of Luckeeram and Kaleechurrun, of whom one 
is appellant, were slaves of Sahoos, and that appellant, enraged at 
this insult, abused respondent in less measured terms ; but, advert- 
ing to the fact that respondent raised the storm of which he com- 
plains, and conceiving that much allowance must be made for the 
conduct of appellant excited to rage by respondent, I am of opinion 
that the latter has no right to damages. 

It is thekefobe obdebed. 

That the appeal be decreed, and the decree of the moonsiff reversed, 
witli costs against respondent. 
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PuliSENT: T. BUI JOE, Esq., Judge. 


The iOTii May 1848. 

Case No. 24 of 1847. 

Regular Appeal fiom a decision of Mouhce Mahomed Aliy Princqjul 
Sudder AmeeUy dated 14^/t September 1847. 

Uamnarain«Slia1i, (Defendant,) Appellant, 
versus 

Decpchand Shah and Shiimbhonath Shah, (Plaintilfs,) Respondents. 

Suit hud at Company’s rupees 56-4. 

This suit was instituted on the 17th April 1846, to recover pos- 
session of 4 kances of land in an independent talook, belonging to 
the plaintiffs, from which they alleged they had been ejected by an 
order of the magistrate, passed on the 20th February 1846 in a 
summary suit instituted by the defendants under Act IV. of 1840. 
The claim included mesne profits from date of the magistrate’s order. 

Of the defendants, Ramnarain Shah and Basheeram Shah, tlie 
former only appeared. He pleaded a rent-free title in virtue of two 
sunnuds granted by a zemindar in the years 565 and 574 Pergun- 
iiatee, corresponding with the years 1764-65 and 1773-74, prior to 
the separation of the plaintiffs’ talook from the parent estate. 

Tile principal siidder ameen gave judgment for tlie plaintiffs. He 
h(4d that it was proved by the documentary evidence filed by the 
plaintiffs, and by the loc^l investigation of an ameen, that the land, 
the subject of suit, had always been in the immediate occupation of 
the talookdars. The defendant’s plea he rejected, on the grounds 
that his sunnuds were fabricated, and that he had adduced no suffi- 
cient evidence of continued rent-free possession, his only proofs bear- 
ing on that point being two ryotee kubooleuts of so recent a date as 
1251 B. S., (1*844,) and his witnesses saying nothing ^n the subject. 

The collector reported that no traces were to be found in his 
office of any such lakhiraj tenure as that claimed by the defen- 
dant 

There is nothing advanced in appeal at all calculated to affect the 
decision of the lower court It is urged that the principal sudder 
ameen passed no orders on a petition given in by the defendant 
against the proceedings of the ameen ; and this statement is correct : 
but, as the objections advanced in that petition are contained in the 
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petition of appeal, the irregularity will not be allowed to operate to 
the defendant’s disadvantage^ It is urged, further, that three of the 
witnesses examined by the ameen deposed in the defendant’s favor : 
that the oral evidence tending to shew that one Ramjeewun was a 
ryot holding land under the plaintiffs, is disproved by the testimony 
of Ramjeewun himself, given in the case under Act IV. of 1840 : 
that a farmer, a lessee of the defendant, had obtained a decree for 
rent against Ramjeewun, in a moonsiff’s court, in December 1843 : 
that in August of tlie same year, two parties acting on behalf of tlie 
plaintiff’s gomashtali had been convicted by the laAV officer, in the 
criminal court, of having taken a kubooleut from the defendant 
Basheeram under duress : and that defendant had obtained a sum- 
mary award under Regulation VII. of 1799, for arrears of rent 
against Ramjeewun. 

There is no proof of the defendant ever liaving obtained a sum- 
mary award for rent against Ramjeewun : but in other respects 
these statements are correct as to the facts. They do not however 
affect the case. The moonsiff’s decision of 1843 is a very suspi- 
cious document, the defendant Ramjeewun having confessed judg- 
ment, although stated by the plaintiff to have left the land and ab- 
sconded : and the remaining reasons are of themselves insufficient, 
and relate to transactions of too recent a date to be of any force. 
Again, the defendant refers to copy of a statement of lakhiraj 
tenures, taken from the collector’s office, in which the sunnuds are 
mentioned : but it is far too suspicious a document to be depended 
on, as the note recorded on it by the collector shews ; and there 
can be no doubt that the principal sudder ameen is right in declar- 
ing the sunnuds themselves to be fabricated : they bear every 
appearance of having been engrossed very recently, by the same 
person ; and they exhibit no record of ever having been presented 
for registry. 

The defendant prays that he may be allowed to file some docu- 
mentary evidence which the principal sunder ameen would not 
receive : but there is no proof that it was rejected 5 ^^^^d it was not 
filed with the other proofs, either in the suit under Act IV. of 1840, 
or before the collector, or in the lower court : it is too late to 
receive it now. He concludes by urging that as the land does not 
exceed 10 beegaivs, and as part of it was given for the purposes of 
a tank, it is no^ liable to be resumed ; and even if resumable, that 
he is not liable to be ejected from it. These arguments are, how- 
ever, irrelevant in the present case ; for not only is the land not 
appropriated to religious or charitable purposes under a rent-free 
grant ; but the defendant’s title is not recognized ; and the land 
is proved to have always been in the immediate occupation of the 
talookdars. 

Tlie appeal is dismissed with costs, and the decision of the lower 
court affirmed. 
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The 11th May 1848. 

Case No. 30 of 1847. 

Regular Apjteal from a decision of Mouloee Mahomed Aliy Principal 
•Sudder AmeeUy dated \5th September 1847. 

Musst. Tarah, pauper, (Plaintiff,) Appellant, 
versus 

Gour Chunder Buttacliarj and others, (Defendants,) Respondents. 

Suit laid^t Company’s rupees 1,094-14-10. 

This suit was instituted by plaintiff on the 18th December 1846, 
for a 2 annas share of the estate, real and personal, of.her deceased 
husband, Rainmohun Doss, with mesne profits. 

Plaintiff* stated that she had been disseised of the property in 
question, by certain of the defendants, in the year 1236 13. S. (1829,) 
while yet in her minority, but after she had been in joint family 
possession with her co-heirs. She stated that she only attained her 
majority in 1245 B. S. 

Among other pleas, it was alleged by the defendants that suit was 
barred by lapse of time, plaintiff’s age being not less than forty-five, 
and her husband having died about twenty-six years ago. 

Plaintiff was nonsuited by the principal sudder arneen, because 
she had not stated in her plaint or her reply the date of her hus- 
band’s death, a material point in the case. 

An appeal is preferred by plaintiff* from this decision, on the 
ground that the j)leadings are complete without mention of the date 
of her husband’s decease, it being sufficient to shew, which she has 
done, that she was in possession in 1236, and that she did not attain 
her majority till 1245 B. S. 

I cannot, however, admit the validity of this plea, the exact period 
of the husband’s death being a very material point — not only as 
being the period from which plaintiff’s title dates, but with reference 
to the defendants’ plea that suit is barred by lapse of time. 

The appeal is dismissed with costs, and the decision of the lower 
court affirmed. 

The 12th May 1848.. 

, Case No. 3 of 1848. 

Regular Appeal from a decision of Moalvee Mahomed Aliy Prin- 
cipal Sudder Ainecriy dated VMh February 1848. 

Neetyechand and Kishenchunder, (Plaintiffs,) Appellants, 

versus 

Ranee Euteeanee, (Defendant,) Respondent. 

Suit laid at Company’s rupees 3,756-5-3. 

This suit was instituted on the 17th June 1847, for the recovery 
of a sum of money paid by the deputy collector of Noacolly to the 
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defendant, as zemindar of the 7 annas share of pergunnali Amcera- 
had, on account of collections made from certain lands resumed by 
the commissioner of the Soonderbuns as being of recent alluvial for- 
mation, but subsequently released by the special commission. 

Plaintiffs bring their suit on the ground that they alone have a 
just title to the money, the land having been released as forming a 
portion of their talook Raydhun, a dependent tenure in the defen- 
dant’s estate, and the defendant having continued to receive the rent 
of the talook from plaintiffs, notwithstanding the resumption and 
attachment of a great portion of it. 

The defendant denies that the land is within the limits of the 
plaintiff’s talook, or was released on that ground ; and pleads that 
she is rightly entitled to the rents realized from it while under 
attachment, she alone having defended the resumption suit, and the 
decision of the special commissioners having specially declared that 
the land should be made over to her, and the collections refunded 
to her. 

The principal sudder aineen dismissed the claim, on the ground 
that plaintiffs had failed in proving it ; but chiefly because it was iti 
opposition to the order of the special commissioners, which directed, 
as stated by the defendant, that she should receive both the land 
and the amount collections. 

As the principal sudder amcen’s reasons for declaring the plain- 
tiffs to have failed in proving their claim include all the material 
points of the case, I will notice them in detail. They are — 1st, 
that plaintiffs had not proved that the land had been made over or 
leased to Mohuncliand, the father of one of the plaintiffs and the 
brother of the other, pending the result of the appeal to the court 
of the special commissioners ; the only evidence adduced on this 
point being three receipts for rent granted by the deputy collector 
to one Yassin and others, but making no mention of the plain- 
tiffs; 2ndly, that plaintiffs had adduced no evidence whatever 
in support of their statement that the appeal to the court of the 
special commissioners had been carried on by defendant for the 
plaintiffs’ benefit ; 3rdly, that it was incredible that, if the 
land really belonged to the plainfiffs, they would have allowed the 
proceedings to go on for years in the resumption courts without 
coming forward .as parties to the suit ; 4tlily, that the mention 
of the plaintiffs^ talook in the special commissioner’s decision was 
a matter of no weight or importance, other cliurs and lands being 
also mentioned in it ; 5thly, that the deed of indemnity e^^ccuted 
by the defendant in favor of Government, on the money being paid 
to the former, afforded no proof in support of the plaintiffs’ claim. 

The principal sudder ameen is wrong in attaching so much im- 
portance as he does to the order of the special commissioners in 
favor of the defendant. I am inclined to think that those officers 
exceeded their legitimate powers in entering into so much detail 
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relative to the refiind of the collections ; it would seem sufficient 
that they had authorized the refund, without naming tlie party 
who was to receive it. But be this as it may, it was never intended 
that the order should be allowed to operate to the prejudice of any 
third party, whether a talookdar or other tenant or lessee. And if 
it had been established in the present case, that the land did actu- 
ally form a part of the plaintiffs’ talook, but that [daintiffs, notwith- 
standing the resumption and attachment, had continued to pay 
their rent to the defendant as zemindar^ they would clearly have 
been entitled to a decree. 

As ruled by the Sudder Court in the case of Mahtab Chunder 
versus Gudhadhur Bancrjca and others, page 439 of the Decisions 
for 1847, the zemindar in such cases “ must necessarily be the 
person to whom the refund would be made.” But it is not meant 
til at the rights of third parties are not to be considered, if brought 
before the courts. 

In the present case, however, the plaintiffs have altogether failed 
in proving that the land which was resumed forms a part of their 
talook. Their claim may be said to rest almost entirely on the 
decision of the special commissioner. But although that decision 
was, ‘to a certain extent, based on documentary evidence relating 
to the plaintiff’s talook, this is all that can be said of it on that 
point. The land was released as having formed a part of the 
defendant’s estate at the period of the decennial settlement, and as 
such was ordered to be restored to the defendant. 

Nothing new is advanced in appeal, except that appellants say 
they are prepared to file the lease granted to Mohunchand pending 
the result of the appeal to the court of the special commissioners. 

This they have been permitted to do ; but it in no way affects 
the decisions of the lower court, no mention of the talook being 
made in it. 

I'he principal sudder ameen’s decision is affirmed, and the appeal 
dismissed with costs. 




ZILLAH TIRHOOT. 

Present: JOHN FRENCH, Esq., Additional Judge. 

The 3d May 1848. 

No. 857. 

Eegvhir Appeal from a* decision passed hy Moulvee Neamut Alii Khavy 

Principal Sudder Ameen of MozuifcrporCy dated 9fA September 

1845. 

Musst. Runka Koonwur, Musst Joymnntrul Koonwur, and Musst. 

Roona Koonwur, (Plaintiffs,) Appellants, 
versus 

Musst. Saje Koonwur and Musst. Rajebunsce Koonwur, 
(Defendants,) Respondents. 

This suit was instituted by the appellants, claiming for themselves 
and their minor sons the right to succeed to the property in posses- 
sion of the respondents, who have no male descendant — they being 
daughters of Musst. Saje Koonwur, and sister-in-law to Musst. 
Rajebunsee Koonwur. 

The respondent Musst. Saje Koonwur, the mother, acknowledges 
the right of claim to the property ; the other, the sister-in-law, 
Musst. Rajebunsee Koonwur, denies the claim — their father, Bunjun 
Chowdrec, having died prior to her husband, Bundoo Chowdree, do 
not succeed. 

Bharosee Chowdrec and Durgah Chowdree in one petition, 
JugmoliLin in another petition, as thircL parties, urge they are 
descendants in the male line from the perSn who acquired the pro- 
perty, have consequently the prior riglit to succeed to the property. 

The principal sudder ameen dismissed the suit, on the grounds, 
agreeably to Hindoo law and the customary usage of the country, 
the daughter’s sons do not succeed as heirs to mother’s and brother’s 
property ; which is ascertained from the printed book of the whole 
regulations, page the 5th, line 15th ; and it waS not necessary to 
enter into the investigation of the claims of the third* party. 

Tlie appeal against this decision urged : the decision of the prin- 
cipal sudder ameen is contrary to the Shaster or Hindoo law, agree- 
ably to which any Hindoo dying without issue, the brothers of the 
same blood being separated, the widow retains the right of possession 
during her life, after her death the daughters and their sons succeed ; 
our right was established ; notwithstanding Musst. Saje Koonwur’s 
acknowledgment is ^led in this case, these were not taken into con- 
sideration by the principal sudder ameen. 
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Tlie respondent, Miisst. Rajebunsce Koonwiir, iille^od : the soola- 
iiamal), or adjusted case, was appealed to the Suddur by Musst, Miin- 
toorna Koonwur, the widow of Sumboodutt Chowdree, by the 
bewnstah filed in that Court, the property devolves to herself 
througli the several descendants. * 

Court. 

This is a stranjnre suit, although against the party in possession, 
does not require them to be dispossessed, but professes to await tlieir 
demise before they, the appellants, obtain possession. It requires the 
court to ascertain and establish by decree, tliat they and their sons 
arc the legal heirs to the property.' There is no regulation per- 
mitting such a suit liable to be tried : many inconveniences would 
result therefrom if it were. The attornies may give their opinion 
on such matters, and not the court to decide on the matter of right 
and title of persons, who shall hereafter inherit. Under these cir- 
cumstances, the suit is not admissible* until the demise of one or both 
of the occupants, and there be really a dispute for the property and 
possession ; consc(iuently the decision of the principal sudder ameon 
is quashed, and the appeal dismissed, with costs chargeable to the 
appellants. 

The 4Tn May 1848. 

No. 731. 

Retjulnr Appeal from a dccisiofi passed ht/ S?/ud Ashruf Jloseht^ 

Svrond Principal Stiddcr Ameen of Mozufferporc^ dated \iith 

May 1843. 

Neemchund Chowdree, pauper, (Defendant,) Appellant, 

versus 

Ilunman ChcSrdrec, (Plaintiff,) Respondent. 

This was for the recovery of Company’s rupees 568-14-3, being 
principal and interest, payable on the first instalment of 500 rupees 
at* the end of Assar 1248 Fusily, agreeably to bond, dated 19th of 
Assin 1248, for Company’s rupees 1,100, dischargeable by two 
instalments, running at the interest of 8 annas per cent. 

The defendant denied the claim in toto, and alleged«this suit was 
falsely broughif against him to deprive him of Company’s rupees 
1,700, deposited with the plaintiff, for which a document was given, 
dated 11th of Sawun 1244 Fusily, on plain paper. 

The suit was originally transferred to the sudder ameen at 
Monghyr, being for a larger sum than he could decide upon, was 
returned to the judge, who, on the 5th September 1842, transferred 
the case to the second principal sudder ameen for trial. 

The second principal sudder ameen passed a decision in favor of 
the piuiiUitf, on the grounds the subscribing witnesses to the bond 
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proved the writing of the bond and taking the money, and the 
objections of the defendants are not liable to be taken into con- 
sideration. 

The defendant appealed, urging the bond is a forgery in which 
the second principal sudder ameen made no enquiry; that he 
could read and write, it was necessary to compare his handwriting 
with that on the bond. 

Respondent answered: the second principal sudder ameen made 
strict enquiry into the case, and passed a decision agreeably thereto; 
the appellant to avoid payment of the amount of decree, deceitfully 
appealed in forma pauperis. 

Court. 

On perusal of the papers of the case, it appearing the witnesses 
had not been sufficiently interrogated to elicit the truth, the wit- 
nesses were required to attend this court Four were adduced; two, 
the signing the bond and taking the money ; two, that the debt had 
been demanded. The other subscribing witnesses were reported to 
have died. First witness, Bhyro Koonwur, who was a subscribing 
witness to the bond, deposed in this court, the 1,100 rupees were 
taken out of a large box or chest, which was painted white, and 
the two bags in which the money was brought forth were of cloth. 
The second witness, the transcriber of the bond, Purmasher Duth, 
did not see from whence the money was produced, but it was 
brought forth in two twine (that is, taut) bags. The third witness, 
Kuller Matoon, having been in the employ of the respondent for a 
period of ten years, after a short absence therefrom he again entered 
the respondent’s service and was still in his employ He was inter- 
rogated whether the respondent’s treasure chest was kept in the 
shop or the house : answered it was in the house, but is perceptible 
from tiic shop, and is painted black. F rom these avowed discrepan- 
cies, ordered, a decree be passed in favor of appellant, with costs of 
suit chargeable to the respondent, and the decision of the second 
principal sudder ameen reversed. 

The 5th May 1848. 

No. 858. 

Regular Appeqlfrom a decision passed hy Moulvee Neamut Ali Khan^ 

Principal Sudder Ameen of Mozufferpore^ dated thi 5th of Novem^ 

her 1845. 

Gobind Purshad and Gunga Porshad, (Defendants,) Appellants, 

versus 

Sheehoodyal Rae and ten others, (Plaintiffs,) Respondents. 

The amount of action is laid at Company’s rupees 1,409-6-6 
being three times the amount of the annual rent roll of the village 
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sued for, including mesne profits. The suit is for the reversal of the 
proceeding, dated the 14tn of December 1843, passed by the super- 
intendent of khaus mehauls, and for the possession and settlement 
to be made with the plaintiffs of the wnole village Damodurpore, 
chukla Geeasoddeen^ pergunnah Saraisu. 

The village being free of revenue, the deputy collector attached 
it with a view of assessing the same ; after investigation a decree 
was passed in favour of Government ; and a subsequent proceeding 
declared the settlement was to be made with the respondents, and 
was carried into effect. The appellants appealed against the pro- 
ceeding passed by the deputy collector respecting the settlement, 
to the superintendent of khaus mchauls. That oflBcer reversed the 
proceeding of the deputy collector, and effected the settlement of 
the village with the appellants. For the reversal of this last proceed- 
ing is the ground of this suit. 

The principal sudder ameen decreed in favour of the respondents, 
on the grounds : The decision of the moulvee of the court, dated 27 th 
of June 1815, in which Lochund Khoree was plaintiff Gowree 
Race, defendant, in which case the defendants (appellants ) in the 
present case were a third party, and were directed, if they had any 
claim to the proprietary right of the land, to sue in the court, which 
decision was aflBrmed, in appeal, by the register on the 6th of May 
1817, from which period they have not sued. .From the documents 
filed by the plaintiffs (respondents) the property is proved to belong 
to them ; and the defendants (appellants) excepting the proceeding 
of the superintendent of khaus mehaul has no other document for 
the reversal of the claim set up in the plaint. 

In appeal against this decision, it was urged : The decision cited 
by the principal sudder ameen, does not prove the property belongs 
to the respondents. The counterpart of agreements with the ryuts, 
filed by the respondents, have not been verified in any court. The 
records in the Government office (colleptorate) prove the property 
belongs to them, the appellants, is sufficient ; and after a full inves- 
tigation of those circumstances the settlement was efiected with them 
by the superintendent of khaus mehaul s. 

The respondents alleged : arising from the statement the property 
was purchased, the deputy collector called for the bill of sale, which 
was not filed by tiie appellants ; and the evidence of their witnesses 
was contradictbry. 

Court. 

From perusal of the papers of the suit, it is clearly an assessment 
case, for the reversal of which the ordinary courts have no juris- 
diction. When the proceeding of the deputy collector was reversed 
by the proceeding of the superintendent of khaus mehauls, dr even 
after the revenue commissioner affirmed the settlement made by the 
superintendent of khaus mehauls and rejected the appeal of the 
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respondents, the respondents should have appealed the case to the 
special commissioner’s court: not having done so, the ordinary courts 
have not Ihe power to investigate such disputes under the 5th 
Clause, 4th Section, Illd. Regulation of 1828, consequently the deci- 
sion of the principal sudder ameen cannot be upheld. Therefore, 
ordered, the decision of the principal sudder ameen be reversed, and 
decree in favour of appellant ; costs of suit chargeable to the re- 
spondents. 

The 11th May 1848. 

No. 790. 

Regular Appeal from a decision passed hy Moulvee Neamut AH Khan^ 
Principal Sudder Ameen, Mozufferpore, dated i2th 
' September 1845. 

Durghbeighee and five others, (Defendants,) Appellants, 
vSsus 

Mr. William Shearman, of the factory at Keeontah, (Plaintiff,) 

Respondent. 

This was instituted to recover the sum of Company’s ru- 
pees 2,290-6-4^, being the principal and interest, for damages done 
by the erasure of indigo plant from 44 beegahs, 14 bis was, and 
10 dhoors of land of the villages Gobindpore and Mohonepore, per- 
gunnah Nagpoor, in the year 1251 Fuslee. 

The plaint sets forth the whole of the above villages were farmed 
to the factory from 1245 to 1251 Fuslee, in the name ofSheehoo 
Purshad Singh, a servant in the employ of the factory. The first 
cutting of the indigo weed was eft’ected and manufactured, and 
44 beegahs and 14 biswas were left for the second cutting, called 
dongee indigo, viz. 26 beegahs, 16 biswas, and 5 dhoors, factory 
cultivation, 17 beegahs, 18 biswas and 6 dhoors, rj^ot cultivation. 
The present lease holders caused to be rooted out by the koodall, or 
spade. They were complained against in the foujdary, and were fined ; 
the plaintiff directed to sue for the produce in the civil court. 

The defendant Durghbeighee Chowdree and five others pleaded : 
The plaintiff had not specified the quantity o£ produce damaged in 
the separate villages. The foujdary enquiry did not elicit any 
proof favourable to the plaintiff^ whose lease on 4 *annas expired 
with the year 1250 Fuslee, and the other 12 annas extended to the 
end of year 1251 Fuslee. The plaintiff himself caused the produce 
to be cut and carried away to the factory. They had no hand in 
damaging the produce. The plaintifTs wuhing to obtain an under- 
lease X the land from them, which being refused is the*cause of this 
suit. 

The defendant, Joomuch Essur, pleaded: having been released by 
the foujdary, the plaintiff has sued him unjustly. 
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The principal sudder ameen decreed in favor of the plaintiff, on 
the grounds it appearing from the proceedings of the criminal 
court the defendants had forcibly damaged the produce, and the evi- 
dence of witnesses proved by the measurement of land the quantity 
of produce damaged. 

The defendants appealed, urged : The witnesses were dependants 
of the respondents, and there is a difference in their evidence. The 
measurement filed was caused by the respondent, therefore not to 
be depended upon. The respondent has not in his plaint specified 
the date and month the damage was effected, therefore should 
have been nonsuited. Our witnesses were the cultivators and sur- 
rounding neighbours. 

Respondent answered: all the witnesses were not his servants, but 
landholders and surrounding neighbours; a detailed quj^ntity of land 
on which produce had been damaged is specified in the plaint. 

CoiAt. 

The lease on which the suit depends not being filed, and in absence 
of the verity of the mooktarnamah, which delegates to the respon- 
dent, the superintendent of the factory, to institute and defend suits 
for and against the factory, shew the investigation is incomplete ; 
therefore, it is ordered, the decision of principal sudder ameen be 
reversed, and the case returned for re-investigation. The first point 
of enquiry is, whether the respondents was duly delegated by mooktar- 
namah, or power of attorney, to sue on part of the proprietors of the 
indigo factory. The mooktarnamah in Persian filed in this suit 
purports to have been written, signed, and of course witnessed on 
the 5th of January 1844. The stamp of eight rupees on which it is 
written appears irom the notification on the back thereof to have 
been sold on the 23d of July 1845, at the stamp office in Calcutta, 
by C. Waller; hence, being dated one year, six months, and eighteen 
days prior to the vend of the stamp on which it is written, the docu- 
ment cannot be considered valid. The respondent must be called 
on* to file the original English letter, with a translation thereof in 
Urdu or Persian, which delegated to him the superintendence of, 
to institute and defend suits for and against, the factory ; if it be not 
on a proper stamp, to return the same for the purpose^ of having the 
proper stamp impressed thereon. If the respondent has no docu- 
ment duly authorizing him to institute and defend suits on behalf of 
the proprietors of the factory, then to call on both parties to file pre- 
cedents for and against the trial of such suits ; if admissible, to call 
on the respondent to file the lease, for the purpose to ascertain whe- 
ther the damage occurred prior to, or subsequent to the exjJration 
thereof. To call for any further documents, or witnesses, may be 
doomed necessary, and to pass a decision according to the merits of 
the case. The amount of stamp of the appeal plaint to be returned. 
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The 13th May 1848. 

No. 7. 

Regular appeal from a decision passed hy Syud Ashriif Iloseiny 
Second Principal Sudder Ameeri^ Mozufferpore^ dated 16^/i 
December 1845. 

Blianee Rae^ Surrubjeet Rae^ and fifteen others, 
(Defendants,) Appellants, 

versus 

Guzraj Koonwur, (Plaintiff,) Respondent. 

The original suit was for the recovery of amount of interest ac- 
cruing on account of decree, omitted to be inserted in the decree. In 
that case the second principal sudder ameen passed a decision on the 
5th of December 1843, in favor of plaintiff, and each party to pay 
at the charge of their own costs. It was appealed against by the 
defendants. The case was returned on the 23d of May 1845 for re- 
investigation, to take into consideration, under the circumstances that 
appeared in the case and from the Constructions and Circular Letters 
pointed out, whether the suit for interest was triable ? if so, to take 
into consideration, under the circumstances of the case, the defendants 
were chargeable with their own costs. The second principal sudder 
ameen passed a similar decision to that of his former, and that the 
defendants were chargeable with their own costs, arising from their 
opposition to paying the interest on the amount of decree. Against 
this decision the defendants again appealed on the same objections as 
preferred in their former appeal, viz. that a suit for interest omit- 
ted in a decree is not triable under Constructions Nos. 690 and 1129, 
and under Circular Letter 11th January 1839 : an application for re- 
view of judgment should have been submitted: that Chuttroo 
Rae has been unjustly made a defendant and decreed against in 
the interest case, when he was not a defendant on the original case: — 
and this addition in this appeal, that the instructions passed by the 
additional judge on returning the case for re-inveSligation have not 
been conformed to. 

The respondent pleads: Several of the defendants have paid their 
portion of the decree, and others, under consideration of the correct- 
ness of the decree, have refrained to appeal. These appellants have 
done so unjustly. Chuttroo Rae was tern at his grandmother’s, re- 
siding at a great distance, whereby he being unacquainted with the 
circumstance, therefore was omitted in the general suit: being a 
sharer in the property he is included as defendant. 
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Court. 

The decree passed under date 15th February 1833, in which 
the accruing interest chargeable to the defendants in that case 
was omitted, shews the plaintiff in that case is respondent in this, 
and the appellants in this were a portion of the defendants in 
that This suit was for the recovery of surplus revenue paid into 
the collectorate over and above his own share (demandable from the 
defendants, sixty-two in number,) on account of villages Hurpoor- 
reah, pergunnah Monpore, in which village both the plaintiff and 
defendants were sharers. The plaintiff, respondent in this case, on 
the 8th of August 1833 presented a petition in execution of hisde* 
cree, that a certain sum, surplus proceeds of auction sale of an es- 
tate belonging to the defendants, should be called for to the extent of 
his decree and made over to him. On the 20th of September 1836 
the respondent was directed to produce in seven days proof that the 
surplus money in the collectorate belonged to the defendants ; not 
having brought forward proofs, on the 30th of September 1836 the 
case was struck off the file ; and near four years after application 
was made on the 22d July 1840 for the case to be brought on the 
file, and submitted a list of property in order for sale in execution of 
his decree. After the necessary inquiries of the matter, the sudder 
ameen on the 16th December 1841 passed an order that the lotbun- 
dee of the property be submitted to the revenue commissioner, re- 
commending the sale thereof in execution of the decree^ and that the* 
plaintiff (respondent) present a petition on a stamp of full value for 
the interest, when the requisite order regarding it will be passed. 
On the 28th of November 1 842 the present appellants deposited the 
amount of decree. On the 9th of December 1842, the respondent 
applied for the amount of decree deposited, and at the same time 
stated his intention of suing for the interest. The respondent not 
having presented a petition on a stamp of full value, as directed by 
the sudder ameen for the interest, shewed contumacy on the part of 
the respondent ; and it must be borne in mind that the decree of the 
sudder ameen dated 15th February 1833 exhibits that the defend- 
ants in that case were sharers in the very village for which they 
were sued to refund the surplus revenue paid into the collectorate 
by the plaintiff (respondent;) hence he could not be ignorant they had 
property which mi^t be recommended by him for sale in execution 
of iiis decree, dnd might instantly have been submitted, in lieu 
of doing so after a period of seven years and six months, thereby 
showing neglect on the part of the respondent in effecting the exe- 
cution of his decree. Under these circumstances, and in conformity to 
Construction 690, the respondent has forfeited the claim to interest 
accruing on the amount of decree passed on the 15th of February 
1833. Therefore, ordered, a decree in favor of the appellants, with 
all costs of both courts chargeable to the respondent: the decision of 
the second principal sudder ameen reversed. 
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The 15th May 1848. 

No. 9. 

Regular Appeal from a decision passed hy Moulvee Niamut Ali Khan^ 
Principal Sudder Ameen^ Mozufferpore^ dated 2d th November 1845. 

Musst. Inderputtee Taqoorain, (Defendant,) Appellant, 
versus 

Jugput Taqoor and three others, (Plaintiffs) Respondents. 

This is an appeal against the decision of the principal sud’der 
ameen, which was passed without passing the necessary orders for 
proof from the defendants to be adduced, and contrary to 3d Clause, 
12 til Section, XXVIth Regulation of 1814. The suit was for posses- 
sion of Jd portion within the shares, situate in sundry villages and 
pergunnahs, appertaining to Hurnath Taqoor, their demised brother 
without heir. The defendants not appearing on issue of the notice of 
the case and proclamation, the order for exparte investigation was 
passed ; and after the plaintiffs had filed their documental proof, the 
defendants filed their answers separately. Bishenduth Taqoor 
claiming the whole of the property of the demised as his property 
under adoption of his son. Musst Inderputtee Taqoorain as being 
her right, as the widow of the deceased, who separated from his bro* 
thers, and that she was in possession. Gopall Taqoor and two others 
alleged the claim of the plaintiffs was correct. 

The principal sudder ameen passed a decision in favour of the 
plaintiffs on the ground their claim was proved by documents and 
evidence of witnesses ; that after the exparte examination had 
commenced, the defendants filed their answers separately, and to this 
day had not adduced their proofs, &c. 

Court. 

It clearly appears from the decision of the principal sudder ameen, 
the very day he called on the defendants’ (appellants’) attornies for 
the proofs of their respective allegations, w'ithout giving them time to 
file documents or adduce witnesses in support of their allegations, passed 
the decision on the plea he was limited to the period of nine months 
to dispose of cases on his file. * This suit, although presented to the 
court on the 12th of February 1845, canngt be considered to have 
been regularly brought on the file until the receipt of the letter from 
the Sudder Dewanny Adawlut, giving sanction tto investigate the 
suit regarding property in the two districts of Tirhoot and Sarun, 
at Tirhoot, which appears to have been received by the principal 
sudder ameen on the 12th of June 1845, hence the decision was 
passed within six months from the date it was brought on the file. 
Although an exparte enquiry has commenced, the defendants may 
file their answers previously to passing the decision on the case. 
Having admitted the answers of the defendants, it becomes necessary 
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they should be permitted to support their allegations by documental 
or other proofs they could adduce. No time having been allowed to 
do so, the investigation of the case is incomplete : therefore, ordered 
the decision of the principal sudder ameen be reversed and the case 
sent back for re-investigation, to try the case de novo after taking the 
proof from the defendants on their respective allegations. The 
amount of stamp of the appeal plaint be returned to appellants. 

TnE 15 th May 1848. 

No. 10. 

Regular Appeal from a decision passed by Moulvee Neamut Ali Khan^ 
Principal Sudder Ameen^ Mozufferpore^ dated 2Wi November 1845. 

Bishenduth Taqoor, (Defendant,) Appellant, 
versus 

Jugput Taqoor and three others, (Plaintiffs,) Respondents. 

This was an appeal against the same decision passed by the 
principal sudder ameen in case No. 9, and on the same objections as 
in that case. Similar decision is a<?cordingly passed in this as in 
that case. 

The 23d May 1848. 

No. 13. 

Regular Appeal from a decision passed by Moulvee Niamut Ali Khan^ 
Principal Sudder Ameen^ Mozufferpore^ dated \ Sth December 1845. 

Musstn. Beebee Eradut and Bebee Azmut, (Plaintiffs,) Appellants, 

versus 

Keeallee Singh and six others, (Defendants,) Respondents. 

This suit was for the recovery of Company’s Rupees 2,114, 
14 annas, 11 pie, 16 kr^nts, being the principal and interest of pro- 
ceeds of 4 annas share of the whole 16 annas of village chuck Beikun, 
alias Sahee Khan Nowahadah, pergunnah Surreisa, from 1241 to 
1251 Fuslee. 

The plaint sets forth the whole village appertained to the ancestors 
of the plaintiffs ; that p annas share were 'sold to Cheit Singh 
and others, 6 annas share to the defendants, Keeallee Singh and 
others, and 4 aikias share remained to the plaintiffs. The husband 
of Beebee Eradut having died, and Nutto Khan, the husband of 
Beebee Azmut, having been for a long time ill, and plaintiffs 
themselves living at a great distance from the village were unable 
to collect the rents, and that the defendants, Keeallee Singh and 
others, 6 annas sharers of the village, tendered their services to take 
the management of their (plaintiffs’) 4 annas share, and pay them the 
proceeds thereof ; failing to do so, is the cause of the suit. 
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The answer of the defendants allege : There are two of the defen- 
dants minors, the plaint does not mention the names of their guar- 
dians, nor are they included in the suit. Each of the plaintiffs 
granted lease of their shares separately from 1242 to 1246 Fuslee, 
on advance of 300 rupees, at the rent of 82 rupees annually, in the 
name of Keeallee Singh only. Agreeably to the stipulation, the 
rent was regularly paid. In 1247 Fuslee the village having been 
attached, and the servants of Government having effected a settle- 
ment thereof with the proprietors, the plaintiffs again jointly leased 
the 4 annas shnre to Keeallee Singh for nine years, from 1249 to 
1257 Fuslee, on an advance of 1,925 rupees, including the fbi’mer 
advance, bond debt, and cash paid down on the payment of the 
Government revenue, agreeably to which are in possession. 

The principal sudder ameen dismissed the suit, on the grounds : 
The plaintiffs had not proved their claim. The documents filed and 
evidence of witnesses adduced by the defendants proved the share 
had been leased to the defendants. With regard to the arbitration 
of the matter of dispute, neither parf!^ having regularly appointed 
the arbitrators, it cannot be taken up by the court. 

The plaintiffs appealed against this decision, urging the respon- 
dents’ lease to be a fabrication, and the witnesses are dependants of 
the respondents. 

Respondents answered, the principal sudder ameen made a strict 
enquiry into the matter of tlie suit, and decided accordingly in their 
favour. 

Court. 

The original plaint does not clearly point out in what manner 
the 4 annas share was placed in the possession of the respon- 
dents, and the witnesses adduced by the appellant have failed 
to prove the respondents verbally undertook to pay the pro- 
ceeds of the 4 annas share, that is, neither one of the four 
witnesses deposed they were present at the time the respondents 
verbally declared to the apj)ellants, they would take the manage- 
ment of the 4 annas share, and would pay the proceeds thereof 
to the appellants. A verbal declaration is very unusual in a matter 
which requires written deeds between the parties. Although the 
appellants liave broken down in establishing the^ vague claim set 
up by them, yet the respondents do not appear to haye satisfactorily 
proved their allegation, the 4 annas share was leased to them. In 
the foujdaree proceeding dated 29th June 1835, corresponding with 
1242 Fuslee, mention of the 4 annas lease is derived from Keeallee 
Singh’s answer, hence, not admissible proof in his own behalf. 
The copy of answer filed from a case in which Nuttoo Khan was 
plaintiff versus Beebee Jeenut, Beebee Eradut, and sundry others 
including Keeallee Singh, being a joint answer of all the defendants 
therein, cannot be considered as ijie declaration of Beebee Eradut 
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and Beebee Azmut only, consequently cannot be adduced as proof 
against tlicm, and may have been inserted without their knowledge 
by Keeallee Singh, it is true in the moonsift’s decision dated 21st 
of July 1838, corresponding with 14th of Sawun 1245 Fuslee, there 
is mention of the 4 annas share was leased to Keeallee Singh, yet, 
it is a lease, as one, not two leases, as set forth in the answer of 
Keeallee Singh and others in this case : hence the proof of this docu- 
ment (the decision of the moonsiflF) in favour of the respondents 
is doubtful. The principal sudder ameen has not sufficiently inves- 
tigated this case, viz. he should have called for the cancelled kuboo- 
leuts, or counterparts of the leases, and to have verified them by 
evidence of witnesses, and the jumma-wasil-bakce, or papers of 
the payment of the annual rent, during the former leases, filed in the 
case, have not proved authentic by the evidence of witnesses, whicli 
is requisite; and to have called for the original roll of papers 
of the settlement officer, and to have compared the two copies of 
evidence, that of Allurnullah and Pursmundoss, with the origi- 
nals in the above mentioned i®ll. If Keeallee Singh and others do 
not satisfactorily prove that 4 annas share was leased to them, then 
to take in consideration whether they are not liable to pay the rent 
realized from the 4 annas share, of which they have evidently held 
possession. Owing to the insufficient investigation, the decision of 
the principal sudder ameen is reversed, and the case returned for 
re-investigation as indicated above. The ainoun1>of stamp of appeal 
plaint to be returned. 


The 26th May 1848. 

No. 12. 

Regular Appeal from a decision passed by Mouhee Neamut Ali Khan^ 
Principal Sudder Ameen^ Mozufferpore^ dated Mi December 1845. 

Brijbeharee Lall, (Plaintifi;) Appellant, 
versus 

Mr. William Shearman, (Defendant,) Respondent. 

This suit was for the recovery of Company’s rupees 1,147-4-9, 
the value of indigo plant on 114 beegahs, 14 biswas, and 14 dhoors, 
cultivation in tlie village Chaundchore, pergunnah Surreisa, in the 
year 1251 Fuslee. 

The plaint purports that the plaintiff himself and the ryots of the 
village have for several years cultivated the indigo plant for the de- 
fendant, at the rate of 10 rupees per beegah, at which rate the above 
mentioned quantity of land was cultivated in the year 1251 Fuslee, 
and the plant cut and carried to the factory by the defendant ; not 
having paid for the same, this suit is Instituted. 
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The defendant answered : It is customary at his factory to pay 
5 and 6 rupees per beegah to those who of their own accord cultivate 
indigo, at which rate the plaintiff was paid, on the cultivation of 121 
beegahs, 9 bis was, in the year 1250 Fuslee. In 1251 Fuslee he 
cultivated 24 beegahs only : at the above rates he was entitled to 
Company’s rupees 144-8-6, which was tendered to him but declined. 

The 4 )rincipal sudder ameen, in his decision, states : Although from 
the report of the ameen deputed by the court tends to establish the 
plaintiff’s claim, yet from the sundry alterations and interlineation 
in the kusrah, or paper of measurement account, the ameen being 
unable to give a clear answer to the interrogations put to him re- 
garding the interlmeation, the court cannot place any confidence on 
those papers : the plaintiff* having filed no other proof, and the defen- 
dant having acknowledged the sum of Company’s rupees 144-8-6 
to be due, therefore that sum was decreed to the plaintiff*. 

The plaintiff appealed, urging his claim was proved by the ameen’s 
report, if not correct he had petitioned that the books of the factory 
should be called for, and that the factory writer and Moonshee should 
be summoned to prove the correctness of the plaint, which request 
was not complied with. 

The respondent answered that the ameen’s report was incorrect, 
and the decision passed was correct. 

Court. 

There is no alteration or interlineation in any of the several parcels 
of land inserted in the account of measurement appears to have 
been made; under the head kyfeut there are some, but not to the extent 
of every item set forth in the report of the omlah of the principal 
sudder ameen. The answ^ers of the ameen to the interrogations put 
to him are clear and unequivocal. No proof having been adduced 
that the plaintiff colluded wdth the ameen to falsify the accounts, the 
fault of interlineation effected by the ameen should not fall on the 
plaintiff, the ameen having been deputed by the court. The court 
being dissatisfied with the accounts filed should have quashed them 
and deputed another ameen ; but tlie deputation of an ameen to as- 
certain by ocular demonstration whether indigo was cultivated on 
certain particular spots after an elapse of a year, must be uncertain, 
for the kyfeut, or remarks, which have been interlined or altered 
rests merely <5n the visibleness or otherwise of the indigo stubble on 
the ground ; this and the defendant not attesting the measurement 
paper with his signature are not sufficient gro.unds for setting aside 
tlie measurement papers ; but the principal sudder ameen should have 
perused the evidence taken by the ameen whether the witnesses , 

f u’oved the cultivation of the several parcels with indigo ; which not 
laving done, the investigation is incomplete ; therefore, ordered, the 
decision of the principal sudder ameen be reversed, and the case be 
sent back for re-investigation. To peruse the evidence of witnesses 
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taken by the amecn and to compare them severally with the parcels 
of land inserted in the measurement paper, and to take into consider- 
ation what parcels have and have not been proved, and to call on 
the defendant to file a copy of account of payments made to the plain- 
tiff on account of 1250 Fuslee on the quantity of land cultivated that 
year, together with the original books, in order to ascertain therefrom 
what rate per beegah'was paid that year, by way of guide tafix the 
rate on such quantity of land as may be proved to have been culti* 
vated in 1251 F. S. Having fully re-investigated the matter, to pass 
a decision agreeably to the merits of the case. Amount of stamp of 
appeal plaint to be returned. 


The 29th May 1848. 

No. 82. 

Regular Appeal from a decision passed by Mouloee Niamut All Khan^ 
Principal SucUler Ameen^ Mozufferpore^ dated 2Zd December 1845. 

Syed Abdollah, (Plaintiff,) Appellant, 
mrsus 

Bheicho Rae and eleven others, (Defendants,) Respondents. 

This suit was for the resumption of 19 beegahs, biswas of land, 
situate in village Tujunnee, chukla Ghujore, pergunnali Beesaroli, 
together with mesne profits from 1238 to 1250 Fuslee, the amount 
of action being Company’s rupees 1,839-8-6. 

The plaint purports. The plaintiff purchased the abovementioned 
village under two bills of sale ; after obtaining a mutation of his 
name in the records of the collectorate, he sued several of the ryots 
who cultivated lands without pottahs, or agreements, and obtained 
decrees against them ; not being able to realize the amounts from 
their roguery, a suit was instituted under 4th and 5tli Clauses, 1st Sec- 
tion, Vlllth Regulation of 1819, against 133 ryots, which case was 
nonsuited with directions to sue the ryots on their distinct cultiva- 
tions. The defendants being joint cultivators of the above kasht, or 
cultivation, they are sued jointly under the above direction. 

Defendant, 6heicho Rae, answered ; The milkecut of the village 
belonged to himself and others, but the minhye appertained to Mirza 
Shumsoodeen Ali Khan. The minhyedars granted a pottah to his 
father, Surrubjeet Rae, for 14 beegahs^ and 5 biswas, on the annual 
rent of rupees 11-5-6, from 1220 to 1224 Fuslee, agreeably to 
which the rents have been regularly paid to the former minhyedars, 
and after the plaintiff’s purchase to his omleh regularly, who wishing 
to grant receipts as ryots in lieu of malik, hence the receipts have 
been kept back and unjustly sued for rent, the payment of which has 
never been withheld. 
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The defendants, Amool Rae and others, answered they had no 
concern in the cultivation. 

The principal suddcr amecn passed a decision on the following 
grounds: — Bheicho Rae, defendant, having paid his rent in part, 
tlierefore it was his opinion the kaslit, or cultivation, was not liable to 
be resumed ; but he was liable to the mesne profits, after deduction of 
two items — the amount received on the attachment of the property of 
Bheicho Rae, and the amount of receipt signed by the gomashteh of 
the plaintiif; the amount balance. Company’s rupees 474-12-5-16, 
decreed payable by Bheicho Rae: nothing having been proved 
against the other eleven defendants, they are relieved from liability. 

Against this decision the plaintiff appealed for not awarding tlie 
resumption of the kasht, or cultivation, held by the respondents, to 
which he has a claim legally under the 4th and 5th Clauses, 
10th Section, Vlllth Regulation of 1819, and against the release of 
eleven persons, respondents, from lability to the mesne profits decreed, 
and for the inefficient adjustment oi the said mesne profits. 

Bheicho Rae, respondent, answered, lie had also appealed against 
the decision, which is a sufficient answer to this appeal. The other 
eleven respondents alleged they had no concern in the kasht, or cul- 
tivation, of Bheicho Rae, 

Court. 

To ascertain wlietlier the appellant proceeded legally previously 
to suing for resumption of the kasht, or cultivation, the several 
former decrees for the payment of the rent for the kasht in question 
should have been filed ; which decrees would also shew whether the 
eleven persons relieved are or are not liable for the mesne profits. It 
appears from the decision of the principal sudder ameen, called for 
two or three cases from the record office, from documents and papers 
thereof gleaned the information by which he was guided in passing 
the decision in this case. Copies of these proofs should have been 
caused to be filed. Owing to the absence of these proofs and the 
decrees for payment of rent above alluded to, ordered, the decision 
of the principal sudder ameen be reversed, and the case be returned 
for re-investigation. To call on the plaintiff to file the decrees as- 
serted in the plaint, for rent obtained against Bheicho Rae and 
others on account of the kasht in question,* to ascertain from them 
whether the proclamation for the payment of enhanced rent was, in 
conformity to the 10th and 11th Sections, Vth Regulation of 1812, 
affixed against the dwelling of all the defendants named in the plaint, 
and whether the decrees made them all liable for the rent. To call 
on Bheicho Rae to file the decision in which he proved his right of 
malik and not liable to higher rates of rent than those mentioned in 
the pottah filed. To call on one or other of the party in this suit to 
file copies of those documents and papers, from the cases called for 
from the record offic^e, from which the principal sudder ameen glean- 
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ed tlic information that led to the reasons assigned in his decision. 
Having fully re-investigated the matter, to pass a decision agreeably 
to the merits of the case. The amount of stamps of both the appeals 
to be returned to the appellants. 

The 29th May 1848. 

No. 284. 

Regular Appeal from a decision passed by Moulvee Niamut All KhaUy 
Principal Sudder Ameen, Mozufjerpore^ dated December 
1845. 

Blieicho Rae, (Defendant,) Appellant, 
versus 

Syed Abdoollah, (Plaintiff,) Respondent. 

This was an appeal against the decision passed by the principal 
sudder ameen, urging the ainoiftt of rent payments proved by evi- 
dence of witnesses had not been deducted from the plaintiff’s claim. 
His kasht and rent are only those mentioned in the pottah filed, yet 
the decree is passed for a larger quantity of land and increase of 
rates beyond those mentioned in the pottah, &c. 

Court. 

In the case No. 82 just decided, this appellant as defendant and 
respondent, having been returned for re-investigation, the objections 
urged will, of course, at the same time be taken into consideration, 
as will appear from the instructions passed by this court in that case ; 
and the refund of the amount of stamp of appeal plaint is also order- 
ed therein. 

The 31st May 1848. 

No. 83. 

Regular Appeal from a decision pcLssed by Moulvee on Niamut AliKhariy 
Principal Sudder Ameen, Mozufferpore, dated 2Wi December 1845. 

Mohunt Rugnath Doss, (Plaintiff,) Appellant, 
versus 

Baboo Ramnarain pingll. Proprietor, (principal Defendant,) Soobunse 
Rac and Shaiji Jumun, Cultivators, and Ramdyall Doss, Poojaree 
or Priest, (Defendants,) Respondents. 

This suit was for the investigation of the right and for the posses- 
sion of the situation of priest, brick-built temple, and mud-built huts, 
and three beegahs of land, on which the said buildings are erected, in 
the village Shazadpore, together with other parcels of land, situate in 
different villages in pergunnah Sureisa, appertaining to the aforesaid 
temple, and mesne profits of the said parcels of land from 1250 to 
1251 Fuslee. Action laid at Company’s rupees 4,593-9-3, being 
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partly at eighteen times the amount of the annual rent and price of the 
rest. 

Purport of the plaint is : Muhunt Hurkishen Doss, the ancestor of 
the plaintiff, was the principal of the temple at Ramnughur Nurba- 
ghee, who had three chelcts or pupils; 1st, Muhunt Hurjun Doss, 
the principal at Ramnughur, &c. ; 2d, Muhunt Deibnarain Doss, the 
principal at Shazadpore ; 3d, Muhunt Guneish Doss, the principal at 
Madeib Puttee. After the demise of Iluijun Doss, Muhunt Alickram 
Doss became principal in his stead; on his death, Muhunt Jykurrun 
Doss ; after him the plaintiff became the chief principal. Formerly 
it was customary when the pupil became a principal at a distinct 
place, built temples, and acquired lands, they appertained to the chief 
temple. In the place of the second pupil, Deibnarain Doss, Jankee- 
ram Doss became the principal ; owing to his old age, assigned the 
whole of his property under a written deed, tumleeknamah, to the 
plaintiff, dated 8tli Cheit 1248 Fusle^ agreeing with the 15th of March 
1841, caused it to be registered, delivered to the plaintiff, and gave 
possession. Having caused the mutation in the Government office, 
sued for the attachment of the property of Soobunse Rae, on account 
of rent on the cultivation of Puttee Khajooree, for 1250 F. S., in 
which case Baboo Ramnarain filed a third-party petition. The assist- 
ant collector decreed in favour of plaintiff. On appeal to the collector 
that decision was reversed, then a suit was instituted in the moonsiff ^s 
court for the reversal of the collector’s decision, and for the realiza- 
tion of the rent from Soobunse, the cultivator, and Shaik Jummun, 
tlie farmer; a decree was passed in favour of the plaintiff, but on 
appeal the judge reversed the decision on the 21st of July 1844, and 
directed the plaintiff to establish the right to the property. The plain- 
tiff having been thus prevented from realizing the rent by the oppo- 
sition of Baboo Ramnarain Singh, has thereby been dispossessed, sues 
accordingly. 

Defendant, Baboo Ramnarain Singh, answered : The temple in the 
village Shazadpore and the land attached thereto never appertained 
to the temple of Ramnughur Nurbaghee. The temple under dispute 
was built by Baboo Surubjeet Singh, the ancestor of the defendant, 
for his own religious rites or devotion, and sanctioned the appoint- 
ment of Gosain Deibnarain priest thereof, on whose death Jankee 
Doss was poojaree or priest, and on his demise, Ramdyal Doss was 
appointed by tlie defendant. The tumleeknameh is Mse and fabricat- 
ed. If the temple appertained to that at Ramnughur Nurbaghee, 
where was the necessity of writing the tumleeknameh, or written 
assignment of the property ? The mutation of the plaintiff’s name in 
the Government office is incorrect, for at the time of application for 
the same, petition objecting thereto was filed, and the mutation 
refrained from. 

The other defendants appointed an attorney, but filed no answer. 
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The principal sudder ameen dismissed the case, on the grounds : 
The documents filed by the plaintiff are all suspicious and not liable 
to be countenanced. When the deeds of the land are not valid, the 
investigation regarding the temple is unnecessary. From the docu- 
ments filed by the defendant, together with copy of the collector’s 
decision, dated 1 1th of November 1841, and evidence of his witnesses, 
have established the defendant’s allegation. 

The plaintiff appealed, urging : The decision was contrary to the 
circumstances of the case. The principal sudder ameen did not enquire 
whether the temple was built by Debnarain Doss or by the ancestor 
of the defendant, or whether Debnarain Doss and Jankee Doss were 
appointed poojarce, or priest, by the defendant, or were themselves 
the proprietors. A proceeding of the collectorate filed shews that 
his (the appellant’s) first application for mutation was rejected, from 
the search having been made among the revenue records for the 
name of Jankee Doss, where it was not to be discovered, but on the 
subsequent application, the minhye records were searched and the 
name of Jankee Doss was reported to be inserted therein, when a 
mutation of his name was effected. 

The respondent answered : The appellant is the chief principal of 
Ramnughur Nurbaghee temple, that at Shazadporc does not apper- 
tain to him, which temple was erected by the ancestor of Ramnarain 
Singh. The evidence of the witnesses of the neighbourhood clearly 
proved the appellant fabricated the tumleeknameh, or written 
assignment of tlie property, after the demise of Jankee Doss ; and the 
appellant’s own witnesses deposed that the tumleeknameh was written 
when Jankee Doss was nearly dying, at such time persons have not 
their clear faculty, and the deed cannot be valid. The documents 
filed by the appellant are wholly false. 

Court. 

The objections urged by the appellant are frivolous, inasmuch as 
the points regarding the building of the temple and the persons who 
performed the rites to the idols were deposed to by witnesses adduced 
by botli parties. With respect to having ultimately succeeded in 
obtaining the mutation of his name in lieu of Jankee Doss in the 
minhye recox'ds of the collectorate, give no claim to the property ; 
for the regulation expressly declares the registry of grants exempt 
fro!n the payment ^of revenue does not give the party registering any 
lawful claim to the property. The appellant in the original plaint 
states it was formerly customary usage for all temples built and 
land acquired by the chelas, or pupils, to devolve to the chief 
principal priest, if so under what cause was the tumleeknameh 
given, is not shewn. Under the circumstances alleged, the writing 
of that document alone throws a very strong suspicion of its validity, 
exclusive of the evidence of witnesses regarding it. The appellant’s 
attorney, to shew it was not customary with the respondent’s ancestors 
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to seal their deeds but merely to write their names thereon, filed 
copies of three documents on which there was no seal impression, 
one signed Oomrow Sing, datefd 1197 Fuslee, two signed Surrubjeet 
Singh, dated 1201 and 1206 Fuslee. 

The original documents were called for from the collectorate : the sig- 
natures on these original documents were compared with the signatures 
on the documents filed in the original suit, and did not correspond. 
This day, the attorney of the respondent filed copy of a petition, that 
is, an application for the settlement of some estates, dated 21st of 
Aughun 1197 Fuslee with a seal impression, with the name of 
Oomrow Sing 1196 thereon. The original of this cannot be called 
for, it being filed in a case in the special commissioner’s court at 
Calcutta, from whence the copy now filed was obtained, under the 
signature of E. Currie, special commissioner, Calcutta, hence there 
is no doubt of its authenticity. From this document having a seal 
impression tliereoii, it will appear all tlie documents for parcels of 
land exempt from payment of revenue, filed by the appellant in the 
original suit, being of subsequent dates, without the seal impression 
on tl»cm, are all fabricated. The 1 Otli Section XIXth Regulation of 
1793 clearly declares that after the 1st of December 1790 it was not 
in the power of any person except the Governor General in Council 
to grant land exempt from j>aymcnt of revenue, which the documents 
filed in the original suit shew to be, consequently, null and void if 
even genuine, which they are not. Under tlic above circumstances, it 
is ordered, the appeal to be dismissed, with costs cliargeable to the 
appellant, the decision of the pi’incipal sudder amcen is affirmed. 

The 31st May 1848. 

No. 11. 

Regular Appeal from a deeislon passed by Syed Ashrvf llosciriy 
Second Rnnei2)al Sudder AmceUy dated Gth November 1845. 

Bliagriiighee Sahee and Goordeibnarain Saliee, (Defendants,) 

Appellants, 

vei'sus 

Brij Lall Sing, (Plaintiff,) Respondent 

This was a suit for the recovery of Company’s Rupees 1,270-10, 
being the principal and interest on bond for 1,001 rupees, dated 
24th Badoon 1249 Fuslee, to be discharged at the end of Phalgoon 
1250 Fuslee, signed by Hurruknarain Sahee and Bhagringhee 
Sahee, and attested by Goordeibnarain Sahee, who was consequently 
sued as defendant. 

The defendants, Bhagringhee Sahee and Goordeibnarain Sahee, 
denied the claim in toto, and asserted the bond to be a fabrication, 
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that Hurruknarain Sahee was in Calcutta, and notice had not been 
issued to him there. Hurruknarain Sahee filed no answer. 

Tlie second principal sudder aniech passed a decision in favor of 
the plaintiff, relieving Hurruknarain Sahee from liability, and 
decreed the amount sued for to be paid by Bhagringhee Sahee and 
Goordeibnarain Sahee, they having signed the bond and took the 
money as proved by evidence of witnesses : order regarding the 
alteration of the date of the vend of tlie stamp in which tlie bond is 
written, will be passed hereafter. 

Against this decision the defendants appealed urging, that Hur- 
ruknarain Sahee, one of the defendants, being at Calcutta, the 
notice, &c., have not been served on him. The principal sudder 
ameen should have compared their hand writing with the signatures 
on the bond, which was not effected. The alteration of the date 
of sale of the stamp on which the bond is written is effected by the 
respondent, contrary to the second paragraph of Construction No, 
672 , a decree has been passed. 

Respondent answered : Hurruknarain Sahee having been relieved 
from liability, the objection urged regarding him is of Jio utility. 
The matter of alteration of the date of sale of the stamp having 
been enquired into, was proved to have been a deception of the 
appellants, and a inuchulka was taken from Ilurdeibnarain Sahee. 

COUKT. 

The respondent as plaintiff adduced tliree witnesses to prove his 
claim. The first witness, Ruttun Singh, deposed that Bhagringhee 
Sahee and Hurruknarain Sahee signed the bond, that Brij Lall 
Singh brought the money from the house, and the money was ex- 
amined there : on interrogation he stated he had never seen the party 
before, and did not know who signed the bond. The second witness, 
Cheita Singh, de[)Osed, previous to his witnessing the bond he enquired 
where Hurruknarain Sahee was and deputed his khidrnutgar, who 
was shewn to that person’s temporary abode, the khidrnutgar came 
and said Hurruknarain Sahee had given instruction to his son 
Goordeibnarain Sahee to sign the bond for him, the money was 
brought by the brother of the plaintiff, whether in one or more 
bags he did not recollect, but it was carried to the back of the 
house to a goldsmith’s shop, who examined the money. Tlie third 
witness, Dunmun Sahoo, acknowledged he was a goldsmith, and had 
come to Mozuffferpore in a foujdarec case, and resided temporarily 
with another person, the money was brought to him in two bags, 
which he examined.* The signing of the bond is not correctly 
deposed to by the two witnesses, and those two, each deposed dif- 
ferent persons brought forward the money, and one deposed it was 
examined where the bond was signed, the other at the back of the 
house in a goldsmith’s shop. That the third witness, who examined 
tlie money had no shop tnere, having come to Mozufferpore teni- 
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porarily in a foujdaree case. Owing to these discrepancies the re- 
spondent has failed to establish his plaint ; therefore, ordered, decree 
for appellant, with costs chargeable to the respondent, and the decision 
of the second principal sudder ameen reversed. 

The 31st May 1848. 

No. 796. 

Regular Appeal from a decision passed hy Syed Ashruf Hoosein^ Second 
Principal Sudder Ameen, Mozufferpore, dated 2d September 1845. 

Gyah Ram Taqoor, (Plaintiff,) Appellant, 
vei'sus 

Ileera Lall Misser and Rampurshun Misser, (Defendants,) 
Respondents. 

This suit was for the possession of the temple of Kaleejee and 
others, situate in the city of Durbungah, together with 1 1 biswas of 
land whereon the temples are erected, and 44 bcegahs situate in 
several villages and pergunnahs appertaining to the said temples. 
Action laid at Comi)any’s rupees 1,552-6. 

The plaint purports that Sunker Taqoor, a Bengalee, acquired the 
temple and the lands. lie had three chcllahs or pupils, Rhamun 
Misser, Summon Misser, and Doorgah Taqoor, a Bengalee. After the 
demise of Sunker Taqoor, Rhamun Misser became the principal, with 
whom was associated Doorgah Taqoor who assisted to perform the 
rites to the idol. Both tliese having died, Summon Misser assumed 
the principal, and he died on the 25th of Cheit 1249 Fuslec, without 
any heir. Plaintiff^ being chellah or pupil of Doorgah Taqoor, came 
in possession ; afterward the respondents disputed possession, which 
being carried to the foujdarry, the magistrate on the 23d of Septem- 
ber 1842 directed the plaintiff to sue in the dewanny adawlut. 

The defendant Heera Lall, for self and as guardian to his minor 
brother Ram Purshun Misser, pleaded : Rhamun Misser and Summon 
Misser were both his uncles were chellahs or pupils to Sunker 
Taqoor, who gifted the whole property to Rliamuii Misser, who 
adopted Heera Lall in 1233 and died, and Surninon Misser with 
their sanction performed the rites at the tem])le ; and from the collec- 
tor’s enquiry regarding the person who was entitled to the daily 
pension, it was proved he, Heera Lall, was entitled thereto. The 
pupil of Doorgah Taqoor never held possession. 

The principal sudder ameen dismissed tile case, on the grounds 
the evidence of the plaintiff’s witnesses proved the claim to be false, 
and from the pa}iers of the collectorate enquiry the plaintiff’s name 
is not discoverable. 

The plaintiff appealed. The defendants plead they are in posses- 
sion from a hibah, or deed of gift, which is nut, and when called on 
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to produce it was unable to do so, and in a former case of Summon 
Misser it was deemed false : without enquiry into these circumstances 
the case has been dismissed. 

Respondent answered tlie documents filed have proved their right, 
and being in possession of the disputed property it was not necessary 
to file hibanameh or deed of gift, and plaintiff has no claim through 
Rhamun Misser and Summon Misser. 

Court. 

The first point of enquiry is whether the appellant established his 
claim in the original suit: if that be not effected, it will be unneces- 
sary to enter into the matter how the respondents came into posses- 
sion. TJie witnesses of the plaintiff* deposed that all throe, that is, 
Rhamun Misser, Summon Misser, and Doorgah Taqoor, appointed 
the plaintiff’ chellali, which is contrary to the specification in the 
plaint, which is merely that Doorga Ta(ioor appointed the plaintiff* 
chellali. The plaint does not specify the month, date, or year, the 
appointment took place, nor were the witnesses able to state those 
particulars. With respect to possession and dispossession, one witness 
deposed, on the demise of Summon Misser the plaintiff* granted him a 
pottah for some trifling quantity of land, the rent of wliich was for- 
cibly taken by the defendants ; and another witness deposed, after 
the plaintiff had for some days performed the rites to the idol Hcera 
Lull beat and turned him out. These circumstances are not suffici- 
ent to establish the claim of the plaintiff*, and who failed to come 
forward when the collector issued a proclamation for all opponents 
to Hcera Lall’s claim to the priesthood and pension to theDoorgajee 
and Kalleejce, and make his claim known in the case of Heera Lall 
versus Summon Misser. On a copy of a report of the moonsiff’ of Dur- 
bungali the collector has passed an order that, after the demise of 
Summon Misser, Heera Lall, the son of Sectaram Misser, a for- 
mer poojaree, is to succeed to that office. Under the above circum- 
stances the appeal is dismissed and the decision of the principal 
sudder ameeii affirmed, costs chargeable to the appellant. 
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Present: ROBERT TORRENS^ Esq.^ Judge. 


The 15th May 1848. 



Mahomed Rezah, son and representative of Mahomed Sabeir^ 
deceased^ and Sheikh Mahomed Hazoor^ (former Plaintiffs^) 
Appellants, 
versus 

Gooroopersaud Chowdry, Ramguttee Naiig, and others, (former 
Defendants,) Respondents. 

To be upheld in the possession of 2 beegahs 17 cottahs of lakhi- 
raj land, valued, with trees cut down and appropriated, at rupees 
298. 

Plaintiffs alleged that they held the abovementioned quantity 
of land, rent-free, in the mouzah of Oothurliauth, pergunnah Ap- 
war poor. Nevertheless the defendants, Gooroopersaud Chowdry 
and Ramguttee Naug, who are talookdars of Baraset, have dis- 
possessed them, and levied rent direct from the ryots, the defen- 
dants Boodie and Maherallee, residents on the ground. In answer, 
the two talookdars abovementioned, of Baraset, allege that the 
plaintiffs have no right to hold the land at all, rent-free or other- 
wise. They say it is part of their talook of Baraset, which they 
purchased at a sale held by the collector for the recovery of arrears 
of Government revenue due by their predecessor. The two ryots 
mentioned by them are residents on the ground, and liable to them 
for rent. 

The additional principal sudder ameen dismissed the case, as he 
considered that it was^ot proved that the land w£^ lakhiraj. He 
stated ill his decision that there was no necessity to ascertain 
whether the ground Was a part of the talook of Baraset, or of 
Oothurhauth. 

The plaintiffs appeal from this decision, and submit that a pre- 
vious decree passed in the moonsiff of Kuddumgatchee^s court 
will show that the ground was their property ; and they urge that 
the documents they filed will prove their right to hold the ground 
rent-free. 
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1 do not concur with the additional principal sudder ameen that 
there was no necessity to ascertain and declare in his fysala whe- 
ther the land was situated in the talook of Baraset^ or in that of 
Oothurhauth. The ground being declared to belong to, and form 
part of the assets of Baraset, it is plain that the assets of Oothur- 
hauth are liable to diminution by this decision. Before arriving at 
it^ 1 consider the additional principal sudder ameen should have 
ascertained, by a local enquiry, whether the 2 beegahs 17 cottahs 
which forms the ground of this action is situated in the talook of 
Baraset or in that of Oothurhauth. I therefore remand the case 
in order that a local enquiry on this point may be made. The 
plaintiffs will thus have an opportunity of making the talookdars 
of Oothurhauth defendants in this case, if they wish to do by 
giving a supplementary plaint. In deciding this case the lower 
court will expressly state whether the possession of the plaintiffs 
is proved or not, previous to the defendants having made the de- 
mand for rent. 

The 15th May 1848. 

Appeal from a decision passed by Roy Hurrochunder Ghose 

Bahadoor^ Principal Sudder Ameen^ on the of May 1847* 

Aga Mahomed Mehudy, (former Plaintiff,) Appellant, 
versus 

Sfaazadah Burhanuddeen Mahomed and Roopchand Mookho- 

^ padhya, (former Defendants,) Respondents. 

For rupees 1,208, 2 annas, 13 gundahs, 1 cowrie, 1 krant, due 
on an instalment bond. 

This action was instituted because plaintiff stated that on the 
20th of November 1843, the defendant borrowed from him ru- 
pees 3,600, on an instalment bond, of which the defendant liqui- 
dated rupees 2,500, according to endorsement on the bond, leaving 
a balance of 1,100 rupees due, which defendant declines to pay. 

In answer, the defendant admitted having given the bond for 
rupees 3,600, but alleged that only 2,500 rupees were paid to him, 
and that the rest of the amount was deducted as bonus, or dis- 
count as it is described in the defendant’s answer ; this, the defen- 
dant alleges, the law exonerates him from paying. Roopchand 
was sued as tl^e broker employed by the» other defendant, and 
answers that he did negotiate the loan for the shazadah, of ru- 
pees 2,500 only. 

The principal sud3er ameen, after hearing the evidence and 
considering the documents filed, dismissed the case. He stated 
his opinion that the plaintiff had made the deduction described by 
the defendant as bonus, which opinion he formed, he observes, 
more from the probabilities of the case than from the evidence of 
the witnesses. 
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III appeal^ the plaintiff submits that the evidence of some of the 
witnesses did show that though the sum claimed was deducted 
from the consideration given for the bond^ but two of those who 
so deposed were persons whom he^ the appellant, had, previous to 
their being subpoenaed, declined to examine, as they were the 
defendant's dependants. The plaintiff (appellant) submits that the 
defendant (respondent) had admitted in a letter to the superinten- 
dent of Mysore Princes, of whom the defendant (respondent) is 
one, that the debt was due, and now he cannot come in and deny it. 
The answer to this petition of appeal was put in. The defendant’s 
(respondent’s) vakeel asserts that though he did write the letter 
referred to, yet the statement of the deduction on account of bonus 
is true. The appellant would not agree to the terms offered by the 
respondent, and therefore he, the respondent, avails hinibelf of the 
law to defeat this claim. 

Referring to the papers of this case, I observe that the letter 
mentioned by the parties is addressed to Mr. Turnbull, late super- 
intendent of Mysore Princes ; it bears date the 1 5th of September 
1845 : it is from this respondent, Shazadah Burhanuddeen. The 
respondent thus expresses himself: Mirza Mehudy, one of 

my creditors, from whom I had borrowed in November 1843 the 
sum of rupees 3, GOO, but of which the some of rupees 2,500 
had been paid, leaving a balance due of rupees 1,100 and in 
the following part of this letter the defendant offers to pay 

15 rupees per mensem, until the said 1,100 rupees is paid. In 
my opinion the admission contained in this letter defeats the 
statements contained in the defendant’s (respondent’s) answer, and 
upsets the evidence taken in this case on his part. I must be 
guided by the admission made in his letter which I have quoted ; 
and 1 therefore decree this appeal for 1,100 rupees, with interest 
from date of plaint. 

The 19th May 1848. 

Appeal from a decision passed by Roy Hurrochunder Ghose Baha^ 
door, Principal Sadder Ameen, on the ^th of May 1847. 

Mark Lackersteen, (former Plaintiff,) Appellant, 
versus 

Casseenath Ghose, Kaidarnath Neogee, grandsra of Seebram 
Ghose, deceased, Bistciiiiath Ghose, Sreemuttee Debea, widow of 
Madhub Chunder Chatterjee, deceased, and others, (former De- 
fendants,) Respondents. 

For possession of 2,000 beegahs of land situated at Dappa, per- 
gunnah Calcutta, with mesne profits. Suit laid at rupees 2,815, 

16 gundahs. 

The plaintiff stated that he purchased the above property at a 
sheriff’s sale in Calcutta, on the 18th of Srabun or 1st of 
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August 1844, according to the bill of sale, which property had 
belonged to Seebram Ghose and Bistennath Ghose, against whom 
a decree had been passed in the Supreme Court, in favor of one 
Nubkisten Seal. After he had got possession by the sheriff's 
bailiff, the plaintiff was turned out in consequence of a decision 
being passed in favor of Casseenath Ghose, the defendant, under 
Act IV. of 1840, who in that case was plaintiff, against Lackersteeri 
and MadhubChunderChatterjee, late husband of Sreemuttee Debea. 
Now the plaintiff seeks for the land he purchased, and the reversal 
of the decision under Act IV. of 1840. 

In answer, the defendant, Sreemuttee Debea, states that her hus- 
band, or herself, had nothing to say to the land claimed by the 
plaintiff, and that her husband did not dispossess any one from his 
land. N<fae of the other defendants filed any answer. 

The principal sudder ameen dismissed the case as the documents 
filed by the plaintiff did not show, nor did the parol evidence, 
that the persons, as whose property the sheriff sold the ground, 
had any right to it. 

The plaintiff appeals and submits that the receipts for rent and 
the evidence of the witnesses show that Seebchunder Ghose was 
the original possessor of the property claimed, whereas the sheriff's 
bill of sale and the plaint mentioned Seebram Ghose was so. He 
submits that the names are often used one for the other. An 
answer to this petition is filed by the defendant, Sreemuttee Debea, 
to which I do not intend more particularly to advert. It appears 
that it was not the intention of the principal sudder ameen to com- 
pletely close the door of further redress to the plaintiff, though the 
principal sudder ameen mentions that the case is dismissed. In 
the event of any error, or omission, occurring by mentioning the 
name of Seebram instead of Seebchunder, it will be considerate to 
nonsuit instead of dismissing the case. By so doing he may have 
an opportunity of bringing another suit for the ground, and of 
remedying any error with regard to the name of the person he now 
calls Seebram, or any other error committed by him. 

The 22d May 1848. 

Appeal from a deHsion passed by Roy Hurrochunder Ghose Baha- 
dooTf 'Principal Sudder Ameen^ on the 18^4 of May 1847- 

Taramunee Dossee and Birmomye Dossee, (former Defendants,) 

Appellants, 

versus 

Petamber Sreemallee and Degamber Sreemallee, (former Plaintiffs,) 

Respondents. 

Suit for the reversal of a decision under Act IV. of 1840,- and 
to obtain possession of 8 beegahs, 13 cottahs, 8 chittacks of 
ground, with wassilat, laid at rupees 3,000. 
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The plaintiffs sued in the lower court stating that a decision had 
been passed in the foujdarree court of Howrah, under Act IV. of 
1840, (wherein Birmomye and Taraniunee were plaintiffs,) where- 
by they were dispossessed of 8 beegahs, 13 cottahs, 8 chittacks of 
ground, situated in Sulkeah, pergunnah Pykan, which now they 
seek to have reversed and to be declared proprietors of that ground. 
For they say they are the legal surviving heirs of their father, 
Jugomohun Sreemallee, who was the owner of 13 beegahs of land. 
He died leaving four sons, the two plaintiffs and their brothers, 
Neelamber, husband of Taraniunee, and Ramkisten, liusband of 
Birmomye, who died before his father, and who had been convert- 
ed to Christianity. The two last named sons are dead; and the 
plaintiffs say their widows, who are without issue, cannot inherit 
their husbands^ property. The plaintiffs allege that no* deed was 
left by their father, at all devising any of his property. Plaintiffs 
allege that Taramunee is entitled to the ground, which had been 
her husband^s, during her life time. 

The defendants, Taramunee and Birmomye, answered that they 
are entitled to the ground in dispute, with other property, in ac- 
cordance with hissanamahs, or deeds of partition, executed by 
Jugomohun in favor of his children. But Degamber would not 
agree to the terms in those deeds and did not in consequence 
benefit by them. Further, by Birmomye it is said that after her 
husband became a Christian, Jugomohun gave an ikrar confirming 
the hissanamahs. 

There were no hissanamahs filed in the lower court, though the 
principal sudder ameen took stringent measures to compel the 
defendants to put them in. The principal sudder ameen decreed 
that the plaintiffs were to remain in joint possession, as they had 
been previous to the decision before Act IV. of 1 840. 

An appeal is preferred by the defendants, who allege that the 
land is theirs in virtue of the deeds mentioned in their answers. They 
say the plaint is incomplete, and allege that they could not file the 
necessary documents in the lower court because the person, Isaer- 
chundcr Sreemallee, who managed the case for them, died while it 
was pending. They pray for their documents to be received and 
enquired into. 

The plaintiffs sued for the reversal of a decision passed according 
to Act IV. of 1840, and to re-obtain possession of tlfe land described 
in their plaint, which had pertained to their father’s estate. The 
defendants alleged that they have the laud as*heirs of, and by virtue 
of deeds executed by, their father-in-law, in favor of their late hus- 
bands, — brothers of the plaintiffs. The plaintiffs (respondents) have 
admitted in this court that Taramunee, the appellant, is entitled 
to the portion of her husband, without, however, making any 
admission that any hissanamahs had been executed by Jugomohun 
Sreemallee, their father, in favor of his sons. The plea that the 



82 


ZILLAH TWENTY-POUR PER6UNNAIIS. 


appellants, when defendants in the lower courts could not file their 
documents on account of the demise of their manager of the case, 
is inadmissible. On different occasions the principal sudder ameen 
enquired, from the vakeels of the defendants, why their documents 
and lists of witnesses were not given in; and their pleaders stated 
they had repeatedly sent for the lists and the documents, and 
could not get them. Now 1 decline to receive the list or the 
documents, as I think they ought to have been filed in the lower 
court. While this appeal was pending, Birmomye died. On the 
usual proclamation being issued, no legal heir came forward as her 
successor in the case. There can be no question, in this case, 
that the lawful successors of that person are the plaintiffs, she 
being, at her demise, a childless Hindoo widow. A petition was 
presented; in this appeal, by Hurrischunder Sreemallee, brother of 
Birmomye, praying to be admitted as her representative, on the 
strength of a will left by her, bequeathing the management and 
possession of her estate, and liberty to devise it to whom he 
pleased on his death, this document containing certain stipula- 
tions regarding the payments of deceased’s debts. This is a most 
extraordinary and unusual deed to file in a court of justice, or for 
a childless Hindoo widow to execute. In this miscellaneous stage 
of an appeal case, I deem it inexpedient to admit the petitioner, 
Hurrischunder, to be the representative of the deceased Birmomye. 
I have some doubts whether the deed produced by Hurrischunder 
really was executed by her, for one of the witnesses, Hurris- 
chunder Roy, (of three who deposed to the deed having been 
executed,) swears to its having been written out according to his 
(the witness’s) dictation and that of one Gopeenauth Nauth, with- 
out any rough draft having been prepared, whereas another witness 
of this document declares that Birmomye caused a rough draft to 
be prepared, and from it the deed was copied fair. This witness’s 
name is Madhub Nye. Under these circumstances it appears to 
me fit to leave the petitioner Hurrischunder to bring forward his 
claim in a regular suit if he wishes. The appellant, Taramunee, 
has assigned no satisfactory reason for not producing her witnesses 
in the lower court, or for not filing the hissanamah, or deed of 
partition, by which she, says she is entitled to a separate moiety of 
the ground under ditigation. I cannot therefore decree her any 
defined portion* of it. But the plaintiffs (respondents) have this 
day admitted that she is entitled as heir of. her husband to his 
portion of ground claimed, though they deny that the hissanamah 
was executed in favor of her husband, or that any such documents 
at all were executed regarding the landed property of their father. 
I therefore modify the principal sudder ameen’s decision so far 
as to award the appellant, Taramunee, joint, or ijmallee pro- 
prietorship, during her life time, of a third portion of the 
8 beegahs, 13 cottahs, 8 chittacks under litigation. The rights 
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of Birmomye, as far as this case is concerned, have lapsed to 
plaintiffs (respondents) by her death ; and if Hurrischunder has any 
claim, under the deed he has now filed, he can bring it forward in 
a regular suit. In this case no orders can be passed regarding his 
petition. As the plaintiffs had no objection to make over the 
share of her late husband to Taramunee, there was no necessity for 
her to appeal this case, and 1 see no reason to exonerate her from 
any costs she may have incurred. 


The 23d May 1848. 

Appeal from a decision passed by Roy Hurrochunder Ghose Baha- 
door^ Principal Sudder Ameen^ on the \bth of May 1847. 

Thakore Doss Haidar, (former Defendant,) Appellant, 

versus 

Hurro Chunder Bose, (former Plaintiff,) and Meish Chunder 
Biswas, (former Defendant,) Respondents. 

Suit laid at Company's rupees 1,589, 9 annas, to recover 
possession, with mesne profits, of a garden, containing a tank and 
dwelling house. 

The plaintiff sued to recover possession, with mesne profits, of 
a garden, containing a tank and dwelling house, comprised in 
what was bought as six beegahs of lakhiraj land, but which was 
afterwards ascertained, by a measurement by the revenue 
authorities, to consist of 9 beegahs and 1^ krants of grounds. It 
was sold in satisfaction of a decree passed against Gourmunnee 
Dossee, at the suit of Ruggoonauth Doss, in the court of the prin- 
cipal sudder ameen. The land is situated in mouzah Doorgapoor, 
pergunnah Magoorah. The price paid for the property was 1,400 
rupees, and plaintiff alleges that he held possession of the property 
for one and half years. The sale took place on the 7th August 
1838. Plaintiff says he bought the land in the name of a relation, 
named Meish Chunder Biswas, in whose name the bynamah is. 

Thakore Doss Haidar, in answer, stated that the plaintiff was the 
mooktyar of Kanyeloll Tagore, who was a*patrpn of Gourmunnee 
Dossee against whom the decree referred to had beei^given. Thakore 
Doss employed the plaintiff to buy the property, furnished the 
funds, and got possei^sion of it. The bynamj^h in Meish Chunder 
Biswases name produced by the plaintiff, was procured by him 
from his (plaintiff^s) mistress, Anundmye, who had got that docu- 
ment pledged to her on account of a loan of 100 rupees made to 
defendant by her. Sumboo Chunder Haidar and Soodursun 
Mallee support the statements of Thakore Doss. Meish Chunder 
Biswas states he has nothing to say to the property, in truth the 
plaintiff bought it for himself in his (Meish’s) name. Bistennath 
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and Nil been Chunder Chatterjee say they have nothing to say to the 
land. Gourmunnee filed no answer. 

The principal sudder ameen decreed the case so far that he 
awarded possession of the property to the plaintiff^ but mesne pro- 
fits only &om the date of filing of plaint. He considered it proved 
that the purchase was made by the plaintiff^ from the evidence 
taken in his court and from enquiry made on the spot by him- 
self, which enquiry confirmed him in the opinion that the plaintiff 
had got and held possession of the property after he had pur- 
chased it. 

An appeal is preferred by the defendant, Thakore Doss Haidar, 
who submits, among other matters, that the plaintiff has not pro- 
perly valued the suit. The appellant states that in his answer he 
submitted this plea. Thus, in valuing the stamp duty payable on 
his plaint, the plaintiff calculated that the yearly wassilat, or mesne 
profits, were rupees 36, 4 annas, 9 pie. In claiming a restitution 
of the wassilat from defendants the yearly amount is calculated at 
60 rupees per annum. Other pleas, with reference to under-valua- 
tion, are urged, which I need not notice as the principal sudder 
ameen disposed of those pleas in his court. An answer to the 
petition of appeal is put in, wherein the plaintiff (respondent) says 
that the pleas regarding under-valuation were all disposed of by 
the lower court. 

This case was instituted to recover possession of lakhiraj land 
said to consist of 9 beegahs, 1^ krauts, with a house, tank, and 
wassilat, which the plaintiff says he was dispossessed of by the 
defendants. It is pleaded by them that they did not dispossess 
the plaintiff, and that he is not entitled to the land, which is the 
property of the defendant (appellant) Thakore Doss. In my opinion 
1 cannot proceed with the trial of this case. The plaintiff has not 
properly estimated its value. In paying for the stamp duty he has 
reckoned the value of the suit at eighteen times the yearly rent of 
the ground, and this yearly rent, he says is 36 rupees, 4 annas, 
9 pie. In claiming restitution for the wassilat enjoyed by the 
defendants, he estimates the wassilat at 50 rupees per annum. I 
consider that he cannot allege the wassilat to be a smaller sum 
when it is to his advantage to pay a reduced stamp duty, and that 
he cannot again allege the wassilat to be a larger amount when he 
claims a refund (Of that item from the defendants. The law enacts 
that in such cases as the present, the value shall be assumed at 
eighteen times the annual rent. The rent is the profit issuing 
yearly out of the land, and the plaintiff claims that profit, or as he 
describes it to be, wassilat, that is to say, oothpuniio,^^ from 
defendants at the rate of 50 rupees per annum. The lower court 
did not notice this part of the defendants’ answer, and I must 
remand the case to that court, where the plaintiff will, if he wishes 
to. avail himself of it, have an opportunity of amending his valua- 
tion of the suit. 
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The 27th May 1848. 

Appeal from a decision passed by Neelmunnee Mitter^ Moonsiff of 
Kuddumgatchee^ on the Sth of April 1848. 

Deenonath Kurmokar^ (former Plaintiff,) Appellant, 
versus 

Myeschunder Kiirmokar, (former Defendant,) Respondent. 

For 18 rupees, 10 annas, 5 gundahs, due on a bond, including 
interest. 

The plaintiff stated that the defendant borrowed 16 rupees on a 
bond from him on the 3d of Falgoon 1252, which not being paid 
the plaintiff sues for the money lent, and 2 rupees, 10 annas, 
5 gundahs, interest. The defendant pleaded that he never borrosved 
tlie money, that plaintiff on the contrary owed him wages, and 
that enmity is borne towards him by the plaintiff, which his wit- 
nesses can prove. 

Consequent on the contradictions apparent in the evidence of 
plaifitifFs witnesses, some of whom were practised witnesses in 
our courts, and because of the proof of enmity borne against him 
by the plaintiff, the moonsiff dismissed the case. 

The plaintiff appeals, and urges that the evidence proved his 
claim to be a just one, and prays for a decree. 

On consideration of the proceedings in this case, I see no reason 
to interfere with the moonsilFs decision, and dismiss the appeal. 


The 27th May 1848. 

Appeal from a decision passed by Baineemadhub Shome^ Moonsiff 
of Pautterghottah, on the V]th of April 1848. 

Isser Chunder Mima, (former Defendant,) Appellant, 
versus 

Tarachand Mundul, (former Plaintiff) Respondent. 

• * 

For rupees 29, 2 annas, 10 gundahs, due on a Bond, inclusive 
of interest. • 

The plaintiff stated that the above sum wasTdue in consequence 
of defendant having borrowed, and given him a bond for, rupees 
21 on the 21st of Assin 1251. The defendant pleaded that he did 
not incur the debt, and states that the plaintiff bears enmity to- 
wards him. The moonsiff believed the evidence of the witnesses 
to the bond, and considered that the defendant's witnesses did not 
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make out that the claim was the consequence of plaintifl^s enmity. 
He therefore decreed the case. 

The defendant appeals^ and submits that the evidence of the 
plaintiff was unsatis&ctory, also that his signature, written in the 
moonsiff^s presence, differed greatly from that on the bond. I can 
see no reason for interfering with the lower court^s decision, and 
dismiss this appeal. 


The 31st May 1848. 

Appeal from a decision passed by Roy Hurrochunder Ghose 

Bahadoor, Principal Sudder Ameen, on the 18/4 of June 1847- 

Madhub Chunder Sandyal, (former Defendant,) Appellant, 

versus 

Scetamunnee Debea, and also as the representatiue of Gopeenee 
Debea, deceased, (former pauper Plaintiffs.) 

Besides the Appellant, there were defendants, in this case, 
Koochla Bewa, mother of the minor, Juddoonauth Roy, Rajnaraiii 
Roy, Kistencoomar Myther, Rajkissore Roy, and Cassicanth 
Cliatterjee. 

For possession of 12 becgahs of lakhiraj land, tank and trees 
thereon, with wassilat; and for the reversal of a decision under 
Act IV. of 1840. Suit originally laid at rupees 2, 0f)4, 11 annas, 
9 gunduhs, 2 cowries. 

The plaintiffs sued stating that the late Kistenmolmii Banerjee, 
husband of Gopeenee, deceased, (represented by Seetamunnee 
Debea, widow of Jadubram Banerjee, Kistenmohun^s brother,) had 
bought, from Gopeenath Doss, 24 beegahs of lakhiraj land, situated 
in two mouzahs, viz. 12 beegahs in mouzah Athgurah and 12 bee- 
gahs in mouzah Ekdulleah, (which last forms the cause of this 
action,) of which Kistenmohun Banerjee obtained possession. 
Subsequently both the plaintiffs got possession of the land. After 
the death of Kistenmohun, a case on the part of Government, to 
res.ume this lakhiraj tenure, was instituted in the court of the 
commissioner of the Sunderbunds, and the land was attached. 
Jadubram Banerjee, husband of Seetamunnee, and brother of 
Kistenmohun, fil6d, in that court, certain documents, whereby the 
non-liability of the tenure to resumption was made apparent, and 
the attachment was taken off. Jadubram petitioned subsequently 
to get back those (Tocuments : but he died previous to receiving 
them from the record office of the commissioner of the Sunder- 
bunds. The defendants, Rajnaraiii Roy and Koochla Bewa, mo- 
ther of the minor, Juddoonauth Roy, instigated the other defen- 
dants to oust the plaintiffs from the 12 beegahs in Ekdulleah, and 
in consequence a case under Act IV. of 1840 was instituted in the 
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magistrate's court, wherein Gopeenee and Seetamunnee were 
plaintiffs. Rajnarain Roy, in that case, stated that the said plain- 
tiffs along with Ramdhun Banerjee, the youngest brother of 
Kistenmohun and of Jadubram Banerjee, had sold the 12 beegahs 
to him, and the magistrate referred the plaintiffs to the civil court, 
instead of putting them in re-possession. When the office of the 
commissioner of the Sunderbunds was abolished, Gopeenee applied 
to the collector of revenue for her documents (which had been filed 
in the resumption case) and the collector called upon the record 
keeper (the defendant, Rajkissore Roy) of the Sunderbunds 
commissioner to produce them ; but he replied that he had 
given the said documents to Ramdhun Banerjee before mentioned, 
but that he could not lay his hands on the receipt of that person, 
or on the official copies retained of the documents. A report of 
this circumstance, and of the generally extremely ill-arranged 
state of the records in the collector's office of the 24-Pergunnahs, 
was made to the commissioner of revenue, when the matter dropt. 
Accordingly (he plaintiffs sue Rajnarain Roy and Koochla, and 
Madhub Chunder Sandyal, as he has bought the ground under a 
deed of sale given by Koochla, and holds possession of it in the 
name of one Kistencoomar Myther, who also is made a defendant. 
The plaintiffs further Jillege that Rajkissore Roy, late mohafiz of the 
Sunderbunds commissioner's office, did connive with the defendant, 
Cassicanth Chatterjee, and permitted the documents put in the re- 
sumption case, to be given to Rajnarain Roy, and therefore they are 
sued in this case. The plaintiffs allege that not one of the defendants 
holds any valid title to the ground, which they pray may be restored 
to them, and the decision under Act IV. of 1840 reversed. They 
allege that they both held possession of the ground at the time of 
the said decision under Act IV. of 1840, and previous to its being 
passed. While the case was under trial in the lower court, Gopeenee 
died, Seetamunnee was admitted as her representative and successor 
in this case, after the usual preliminaries, on the 4th of February 
1847. 

In answer Rajnarain Roy (who does not say what is the con- 
nexion between him and Koochla Bewa) and Koochla, mother of 
Juddoonauth Roy, say that the deeds connected with this property, 
which had been filed in the commissioner’s office, were given to 
Koochla by* the plaintiffs, Gopeenee and Seetamunnee, as well as 
by Ramdhun, (who succeeded as proprietors of the land,) and those 
three proprietors sold the 12 beegahs in dispute to Koochla, for 
the minor, Juddoonauth Roy, her son. These defendants allege 
that the plaintiffs have over-valued this suit, which ought to be 
brought in the sudder ameen’s court, instead of that of the princi- 
pal sudder ameen. 

Madhub Chunder Sandyal filed no answer in the lower court. 
Kistencoomar Myther says, in his answer, that his purchase of 
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the ground was on his own account. Rajkissore^ the inohatiz^ denies 
that he colluded with any of the parties, to make over the documents. 
He made them over to Ramdhun Banerjee, as the representative 
and relation of the plaintiffs. The defendant, Cassicaiith Chatterjee, 
filed no answer. 

The lower court passed a decree in favor of the plaintiffs, award- 
ing possession of the disputed ground, with wassilaat, amounting 
to rupees 2()6, which was all that the principal siulder ameen con- 
sidered to be proved to be yielded from the ground. This sum he 
decreed Madhub Chunder Sandyal to pay, as it was proved that he 
wfis the possessor, and purchaser from Koochla, of the ground, in 
the name of Kistencoomar Myther. He awarded the defendants, 
except Cassicanth, to pay costs in the proportion that the amount 
decreed bore to the sum claimed by plaintiffs. 

Madhub Chunder Sandyal appeals from this decision : and sub- 
mits that he did not consider it necessary to file an answer in tlie 
lower court, because the statements contained in the answer of 
Kistencoomar Myther in the lower court were sufficient to show 
that he, Madhub Chunder Sandyal, had nothing to say to the case. 
In bis petition of appeal the appellant points out various reasons 
rendering the judgment of the lower court liable to modification as 
far as it concerns him. The respondents^ pleader, Moonshee Surroop 
Chunder Ghose, submitted that an appeal from this appellant 
cannot be heard under the Siidder’s Circular No. 141, of the 12th 
of March 1841, and the precedent published in the Bengalee 
Gazette of the 2d of May 1848, Radha Beebee, appellant, versus 
Bodha Mehton and others, respondents. 

The circular above quoted rules that if a party appealing has 
wilfully neglected to attend in the lower court, the appeal of such 
a party ought to be dismissed. That the neglect to attend in the 
lower court was wilful, is evident from the appellant’s own petition 
of appeal, where he says that he relied on Kistencoomar Myther’s 
answer to exonerate him from the plaintiff’s claim. By the pre- 
cedent quoted by the respondents’ vakeel it would be admissible, in 
ordinary cases of exparte decision, to refer a suit back to the lower 
court to try whether a party failing to attend in the first instance 
could justify the default. This default was wilful and intentional. 
There can be no justification under the appellant’s statement that 
his reliance on ^e appearance and answer of a co-clefeiidant in 
the lower court was his reason for not attending there. 1 have 
only to observe further that 1 see nothing in the lower court’s 
decision which would render a modification of that decision 
requisite, in the case of this appellant. He says that he was not 
made a defendant in the petition of the plaintiffs to be admitted to 
sue as paupers. I have referred to that petition and found he was 
made a defendant in it. 1 must, under these circumstances, dismiss 
this appeal. 
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The 31st May 1848. 

Appeal from a decision passed by Roy Hurrochunder Ghose Baha- 
door. Principal Sudder Ameen, on the 18//t of June 1848. 

Koochla Bcwa, mother of the minor Juddoonauth Roy, and Rajna- 
rain Roy, (former Defendants,) Appellants, 

versus 

Seetamunnee Debea, (former Plaintiff,) Respondent. 

The appellants, Koochla Bewa, mother of Juddoonauth Roy, the 
minor, (mentioned in the preceding appeal,) and Rajnarain Roy, 
were defendants in the preceding case. Pending this appeal Rajna- 
rain Roy died,* and Koochla Bewa petitioned to be admitted as his 
representative, because, she says, she was his concubine, or, as she 
describes it in her petition of appeal, his rakhito bebee.^^ It 
seemed to be very questionable how, under Hindoo law, this peti- 
tion could be acceded to, and the pundit was requested to state 
whether the appellants^ application was admissible. The puiidit 
has stated, in his bywustali, that the application cannot be com- 
plied with. I therefore will proceed with this appeal on the peti- 
tion of Koochla alone. 

It is submitted in this appeal, that there were no reasons for the 
lower court to saddle her and Rajnarain Roy with the cxpences of 
the case in common with the other defendants. The principal 
sudder amecn did not believe the kubala filed for her, Koochla, to 
be a genuine document, which deed she alleged was executed by 
Gopeenee, Seetamunnee, and Ramdhun Banerjee, when the ground 
was bought from them. The principal sudder ameen^s reasons for 
discrediting this deed were, because there were erasures and alter- 
ations apparent in it, because the witnesses could not say who 
wrote it, because the vender of the stain pt paper on whi(rh it was 
written, was the vender of stamps stationed at the Sudder Board, 
where Madhub Chunder Sandyal (who, the principal sudder amecn 
considered, was proved to be the present possessor of the ground) 
is employed as peshkar, and because the husband of Seetainiinnee 
was described in the kubala to have been J;idubchunder, instead of 
Jadubram Banerjee. With respect to the erasifi’es^ it is answered, 
they were made to correct eorrrs. As to the vender of the stamp, 
on which the kubala was written, being the vender at the Sudder 
Board^s office, the appellant urges that he, ' the vender, sold the 
paper in his lodging at Bhowanipoor. The substitution of the name 
of Jadubchunder for Jadubram is an error. 

The first witness, who was examined to prove the kubala filed for 
Koochla, the appellant, which she said was given by Gopeenee, 
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Seetamunnee, and Ramdhun Banerjee, was Rajchunder Udhikar- 
ree. He says he was a subscribing witness to it. He does not 
mention where the stampt paper was obtained whereon the deed 
was written. He says it was executed in Koochla^s favour; ‘but in 
reality the deed purports to be in favour of Juddoonauth, the minor. 
Tlie witness says that both the sellers and females are women 
of respectability, purdah nusheens, yet he alleges that they both 
went to putKoochla in possession. It is apparent from the witnesses 
evidence that the ground in dispute is very fruitful and valuable, 
far exceeding the price, rupees 100, which, he says, was paid for it. 
The witness is unable to name who was the writer of the deed, 
and he states that the kubala was copied out fair, from a rough 
draft which had been made of it. The next witness of the kubala 
filed for Koochla, is Petumber Bagdee, who says that the deed of 
sale was written out at once^ without any reference to a rough 
draft. This witness is a subscribing witness. The next was not 
a subscribing witness, he merely was present when the alleged sale 
was effected. He says that there are two hundred trees on the 
ground, and twenty or thirty clumps of bamboos. Nevertheless 
he says he was a witness to the sale of the 12 biggahs containing 
also a tank, sold for 100 rupees. This witness admits that he has 
often given evidence in the courts of justice, but cannot remember 
how often. All these witnesses say the deed of sale was written 
at Bhowanipoor, yet the stamp on which it is engrossed was sold 
by the vender of the Sudder Board in Calcutta, where Madhub 
Chunder Sandyal, the person shown in the lower court to be the 
most interested in this case, is peshkar. It appears from the en- 
dorsement on the paper that it does not mention the name of the 
purchaser, as is the custom when mofussil venders sell stamp 
papers. The deed is dated the 4th of Chyte 1250; but this date 
has evidently undergone an alteration. It besides appears to me 
very unlikely that the sale ever took place as alleged by the defen- 
dants, for the price obtained for this valuable parcel of lakhiraj 
ground was rupees 100 according to the deed of sale filed for 
Koochla, the appellant, nevertheless she, in her answer in the lower 
court^ distinctly stated that the true value of the 12 biggalis under 
litigation was rupees 8Q0, and objected to the plaintiff^s valuation 
of the suit. The deed of sale filed for Koochla had been registered 
upwards of tweP months after its execution, but the registry of a 
deed cannot weigh in its favor, unless its authenticity be esta- 
blished to the satisfaction of the court wherein it is produced. 
Here no such authenticity has been established. Under the view 
taken by me in this case, I consider that I must dismiss the appeal, 
and that appellants^ statement of the ground having been sold is 
altogether without foundation. 
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The 31 ST May 1848. 

Appeal from a decision j)assed by Roy Hurro Chunder Ghose Baha~ 
dooVy Principal Sudder Ameeny on the \^th of June 1847. 

Kistencoomar Myther, (former Defendant^) Appellant^ 

versus 

Seetamunnee Debea, (former Plaintiff,) Appellant. 

Rajkisten Roy was the next of the defendants, in the case 
described in the two preceding Nos., who appealed from the prin- 
cipal sudder ameen^s order; but as he was sued because he was 
instrumental, or connived at, the improper delivery of the title 
deeds placed in the record office of the commissioner of the Sun- 
derbunds, and not as one claiming to be a purchaser of the ground, 
I deem it more convenient to defer the consideration of his appeal 
until I decide the appeal preferred by Kistencoomar Myther, 
which is the next on the appeal file to Rajkisten’s. He, Kisten- 
coomar, was sued in the lower court, because it was alleged by the 
plaintifis, he was the fictitious purchaser of the parcel of land, 
claimed by plaintiffs, in the name of Madhub Chunder Sandyal. 
Tlie principal sudder ameen held him, Kistencoomar, along with 
other defendants, liable for costs. His petition of appeal states 
(what all the defendants who appeared in the lower court alleged 
in their answers) that the ground had not solely belonged to 
Kistenmohim Banerjee, but was the joint property of that person, 
and his two brothers, Jadubram Banerjee and Ramdhun Banerjee. 
The appellant urges that when these plaintiffs and Ramdhuii sold 
the ground to Koochla, for Juddoonauth Roy, they caused their 
attorney to have the deed of sale registered by the register of deeds ; 
and that the principal sudder ameen ought to have taken evidence 
to show that the mooktyarnamah, under which the registry was 
effected, had been duly executed by them. This was not done in 
the lower court. The appellant submits that the sale to him by 
Koochla, mother of Juddoonath Roy, the minor, was made after 
the decision under Act IV. of 1840, upholding her, Koochla, in 
possession of the ground ; which decision took place on the 30th of 
July 1844, the sale to appellant having taken place on the 24th of 
Srabun 1251, corresponding with the 7th of August 1844. The 
sale, appellant alleges, was a bona fide oiie to. him; and was not 
on account of Madhub Chunder Sandyal. The appellant now prays 
for possession of the^ ground in virtue of that purchase. It is sub- 
mitted that, in th^ case under Act No IV. of 1840, the respondents 
had alleged that the two brothers, Kistenmohun and Jadubram, 
were joint proprietors in this laud, whereas now it is said that 
only Kistenmohun was so. Neither statement, it is urged, is true ; 
for the proprietors were Kistenmohun and Jadubram, (succeeded by 
their respective widows, Gopeenee and Seetamunnee, the plaintiffs, 
after their demise,) and Ramdhun Banerjee, their brother: Ram- 
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dhuii with the said two widows sold the ground. It is submitted 
by the appellant that Seetaniunnee cannot become the represen- 
tative (kaeein mokam) of Gopeence in this case according 
to law. For Gopeenee claimed as sole proprietor, her husband^s 
brother's widow (ja) is not legally Gopeenee^s heir; the legal 
heir, it is alleged, is Kistenmohun^s nephew on his sister’s side. 
The vakeel of this appellant submits also that when the resump- 
tion case was pending in the Sunderbunds commissioner’s court, 
Jadiibram stated that the land was his sole property. 

In this appeal I can see nothing to induce me to decide in the 
appellant’s fiivDr. For the reasons given in deciding the appeal 
preferred byKoochla, I disbelieved the statement tliat she had 
acquired any right on Jiiddoonauth’s behalf to the ground she 
claimed, by purchase or otherwise, consequently this appellant’s 
claim, founded on a purchase from Koochla, cannot be upheld. 
It was not sought by this appellant, when he was a defendant in 
the lower court, to have the u'itnesses of the mooktyarnamali, 
under which authority the registry was effected, examined before 
the principal sudder ameen. I see no necessity to call for the 
attendance of those persons. I observe on referring to the stampt 
paper, on which the kubala filed by tlie appellant is written, that 
it, as well as the deed filed for Koochla, w^as sold by the vender at 
the office of the Sudder Board of Revenue, where Madhub Cluinder 
Sandjal, the defendant, who was proved in the lower court to be 
present possessor of this ground, mm peshkar. This coincidence 
in the place of sale and in the vender of both stampt papers is 
extraordinary, and tends to support the opinion of the principal 
sudder ameen regarding Madhub Chunder Sandyal, the defendant, 
the peshkar of that Board, being mainly interested in this case, and 
in having the alleged purchases of Koochla, (for Juddoonauth Roy, 
the minor,) and of this appellant, upheld. 

As respects the plea tliat Seetaniunnee cannot succeed or 
represent the deceased plaintiff, Gopeenee, along with whom 
Seetaniunnee also was plaintiff, this appellant had presented 
(on the 27th instant) a petition stating that Gopeenee and 
Seetaniunnee stated in the plaint that the property in dispute 
was acquired by Kistenmohun Banerjee, husband of Gopeenee. 
It is prayed that a bywustah may be called for, from the 
pundit, to know whether Seetaniunnee can succeed' Kistenmo- 
liun in any part of the property so acquired ; also whether, 
when Gopeenee and .Seetamunnee have written in their plaint, 
that the property pertained to the estate of Kistenmohun, and 
that both are (at the time of plaint) in possession of the property, 
can Seetaniunnee succeed to it on Gopeenee’s demise, or to 
any part of it ? If so what portion, and what portion would 
accrue to Gopeenee at her husband’s death? Further, if the 
three brothers, Kistenmohun, Jadubrani, and Ramdhun, were 
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the proprietors, will the widow of one brother, all three having 
died without issue, inherit ? With respect to this petition I have 
to remark that the appellant permitted the lower court to admit 
Seetamunnee asGopeenee^s representative, without any objection or 
interlocutory appeal being preferred to that admission, which was 
ordered on the 4th of February 1847> the present appeal was 
preferred on the 21st of July last, and I consider that if any party 
were dissatisfied with the order of February, an interlocutory 
appeal would have been more convenient than stating the objections 
now. I have to observe also that Gopeenee, the plaintilf, alleged 
that the co-plaintiff, Seetamunnee, was possessor of the property 
with her ; and both plaintiffs sought for the reversal of the 
decision under Act IV. of 1840, wherein they had been plaintiffs 
also. The answers of those defendants, who appeared in the lower 
court, distinctly admit Seetamunnee, as widow of Jadubrain Baner- 
jee, to be a proprietor of the land ; and when no persons, as 
Gopeenee’s heirs, have come forward with objections, 1 do not 
think that any interference with the rights of Gopeenee^s heirs can 
take place by my admitting Seetamunnee to succeed in this case to 
the other plaintiff Gopeenee. Though the usual proclamation was 
issued in the lower court, no one (until the 27th of this month) 
came forward cluiming to be Gopeenee^s legal heir. The main 
question at issue is whether the decision under Act IV. of 1840, 
ought to be upheld or not; and there is no question between 
Gopeenee’s heirs and Seetamunnee. In fact the petition, to which 
I have alluded, of the heirs of Gopeenee, by name Kalleedoss 
Mookerjee and Gourmunnee Debea, states that they agree to 
Seetamunnee being admitted as Gopeeiiee^s representative in this 
case. It is admitted by the appellant that those relations are 
Gopeenee^s heirs — they are her nephew and niece. I deem it unne- 
cessary to go into the respondent's answer in this appeal ; and 
under the circumstances I have considered, I think there is no 
necessity to call for a bywustah from the pundit. In the appeal 
preferred by Koochla, I gave my opinion that her claim was 
unfounded, and that the possessors and proprietors said by the 
defendants to have sold the disputed property, under the deed of 
sale dated the 4th of Chyte 1250 B. S., were proved not to have 
sold it. In*allowing this case to proceed, and* Seetamunnee to be 
the representative of Gopeenee in it, no hardship can accrue to the 
defendants, whose title is, in consequence of the invalidity of the 
sale to KoochWs son, Juddoonauth, bad an”d insupportable. The 
nephew and niece of Gopeenee, who petitioned on the 27tb, agree 
to the case proceeding by Seetamunnee^s being admitted to 
succeed Gopeenee in it as sole plaintiff (respondent.) There can 
be no injury to the interests of tihose persons by my allowing this, 
or to the interests of any other persons who may claim to be her 
heirs. 1 accordingly dismiss this appeal. 
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The 31bt May 1848. 

Appeal from a decision passed by Roy Hurro Chunder Ghose Baha^ 
dooTy Principal Sudder Ameen^ on the \iith of June 1847. 

Rajkissore Roy, (former Defendant,) Appellant, 
versus 

Gopeenee Debea, and Seetamunnee Debea for self, and admitted as 
Gopeenec’s representative after her death, (Plaintiffs,) Koochla 
Bewa, mother of the minor Juddoonauth Roy, and others, (De- 
fendants,) Respondents. 

This appellant was a defendant in the case mentioned in the three 
preceding numbers. He is described in that case as having been 
mohafiz in the court of the commissioner of the Sunderbunds, and 
is sued because the plaintiffs alleged that he made over, or con- 
nived at making over, certain documents and title deeds to Koochla, 
the defendant, without the authority of the plaintiffs, whose pro- 
perty they were, and in whose behalf they had been filed in the 
court of the commissioner of the Sunderbunds. The appellant 
repeats in his petition of appeal that he did deliver the documents 
filed in the case under Regulation II. of 1819, in the commissioner's 
court, to Rauidhun Banerjee ; and the appellant alleges that that 
personas receipt for them was given into the commissioner’s office. 
He therefore submits that the lower court should not have held 
him liable, for costs, in common with other parties, who were 
defendants, and from this liability he appeals. In his answer, in 
the lower court, this appellant made no mention of any receipt 
being given by Ramdhun Banerjee to him. The nuthee in the 
case tried under Regulation II. of 1819, was called for by the 
lower court : therein a receipt was filed for the documents claimed, 
which bore the name of Ramdhun Banerjee, now deceased. This 
receipt is witnessed by the defendant (deceased) Rajnarain Roy, 
among others. It is admitted by all the parties that the deeds were 
filed by Jadubram Banerjee, husband of Seetamunnee, in the case 
under. Regulation II. of 1819. After his (Jadub’s) death his heir 
was his widow. It was a dereliction of duty on the part of the 
mohafiz of the commissioner of the Sunderbunds to give those 
documents to any one except the person who filed them, or the heir 
of that person, or his or her authorised mooktyar. I consider there- 
fore that the copy of the receipt filed by this 'appellant in no way 
avails the appellant, even if I regarded it to be genuine. When I 
see the name of the defendant, Rajnarain Roy, in this case, as one 
of the attesting witnesses to it, I have a great suspicion that it is 
not a genuine receipt. Besides, it is customary for a party seeking 
to get back deeds, filed in any of the courts, to present a petition 
for them, and to give a receipt on the petition when they are deli- 
vered. No such petition or receipt is produced in this case. 
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It is my opinion that the delivery of the documents (which 
are mentioned in the plaint) to any party except the person 
who filed thein^ or his heir, or his or her authorised mooktyar, had 
greatly facilitated the defendants in keeping the plaintiffs out of 
their property. The appellant has admitted that he did not deliver 
those deeds to any duly authorised person. Besides the witness 
Rajnarain Roy, deceased, the late defandant, the names of Madhub 
Chunder Bose, and of Byrub Chundcr Myzoondar are written on 
the receipt. On the l/th of June last, it was admitted by the 
appellant that the first named is a regular and a practised witness 
for documents in the courts of this zillah, and the other witness 
is described to reside in Rajshahye, where Madhub Chunder 
SandyaPs birth place and property is situated. The appellant 
stated to the principal sudder ameen that he did not know who 
the third witness, Rajnarain Roy, was. The appellant in the lower 
court made no application for the attendance of those witnesses. 
No shoonasye,^^ or recognition, of the recipient of the deeds is to 
be seen on the copy of the receipt filed, as is usual when docu- 
ments are delivered from the record offices. In the body of the 
receipt it is purported that the receipt is given by Ramdhun 
Banerjee, whereas the signature of Ramdhun purports to be given 
on account of Jadubram Banerjee, his brother. To the principal 
sudder ameen this appellant admitted that, according to practice, 
proof of Ramdhun Banerjee being the heir of Jadubram ought to 
have been taken by him, previous to delivering the deeds from the 
record office, but in this instance he .dispensed with that rule, 
because he said he was acquainted with Ramdhun Banerjee. I 
therefore see no reason whatever to exonerate the appellant from 
paying costs in a case which his conduct, by placing documents 
in the hands of their opponents, has been so instrumental in 
obliging the plaintiffs to institute. 
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Present: F. CARDEW, Esq., Judge. 


The 3d April 1848. 

Case No. ^ of 1848. 

Regular Appeal from •a decision passed hy the Moonsiff'^f 
Doobrcf^porey Moulvee Atta Alee, 6^/i December 1847. 

Sheikh Mahomed ^heekhun, (DefendSlii^) Appellant, 
versus 

Bukronath Udheekaree and Radhanath ?dheekaree, (Plaintiffs,) 

" Respondents. 

This suit was instituted under Section 6, Re^ulajion VIII. 1831, 
on the. 11th January 1847, to procure the withdrawal of an attach- 
ment of^ distraint. 

The attachment was issued against the plaintiffs’ property ky. 
Bamachurn Mundul, gomashtah on the part of Sheildi Mahomed 
Bheekhun, (appellant,) the zemindar of lot Ukburpore, to recover 
an alleged arrear of rent for 1253 B. S., amounting to rupe& 44-1 ; * 
and plaintiffs disputed the demand on the ground that they held in 
lot Ukburpore .only two. beegahs of mal land at a Jumma of olJ> 
rupee, which they had paid for 1253, and that the rest of the land 
occupied by them was jent-free. . 

The zemindar, in answer; contended that the plaintiffs held in the 
•lot 33 beegahs 16 Cqjttahs ot^al land, at a jumma of rupees 45-5-4 ; 
and that ^aintiff, Radhanath Udheekaree, had acknowledged the 
arr^r demanded. 

To substantiate the demand the defendant produced only two wit- 
nesses, whose evidence^ unsupported as it was? by documentary, 
proof, the moonsi^jj^ not consider worthy oj confidence : he there- 
fore decreetTthe plaintiffau whose statement was esta- 

blished by several witneSs^ and no s|3icieiit grounds having been 
shown for interference with the decision, ! confirm it, and 
.the appeal with coats. 
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The 4th April 1848. 

Case No. 2 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Doohrajpore^ 
Mouhee Atta Alee^ Zd December 1847. 

Sheik Mahomed Bheekhun, (Defendant,) Appellant, 
versus 

Anund Mundul, (Plaintiff,) Respondent. 

This suit was instituted under Section 8, Regulation VIII. 1831, 
on the 24th November 1846, to try a demand for rent. 

An attachment of distraint having been issued against the plain- 
tiff’s property by Heeralal Mundul, gomashtah, on the part of Sheikh 
Mahomed Bheekhun, (appellant,) tlie zemindar of lot Ukburpore, 
to recover an alleged arrear of rciit for 1253 B. S., due up to the hist 
of Kajtik, to the amount of Company’s rupees 63-2, the plaintiff en- 
teS’ed into the prescribed bond, with security, and instituted this suit 
to try the demand, which he disputed on tlie grounds that he held 
no lands in lot Uk4)u»pore direct from the zemindar, the lands in 
his possession, to the extent of beegahs 84-13, being held by him in 
to sub-tenure from Ramchund Singh and Ilurischund Singh, moohu^ 
rureedars^ to whom he p^i^ rent. , 

The zemindar. Sheikh Mahomed Bheekhun, in answer stated that 
he was put in possession of lot Ukburpore in 1250, in execution of 
a decree of court, and haying measured the estate at the commence- 
ment of 1253, he found in plaintiff’s possession beegahs 76-6-17-2 of 
land, for which plaintiff executed a kubooleut, in Asar of tliac year, 
at^a jumma of Sicca rupees 95-7, or Company’s rupees 101-6, and 
*the attachment was issued against his property in consequence of his 
having failed to pay up the rent. 

Ilainthund Singh and Ilurischund Singh, who were made defen- 
dants in the suit, filed an answer in support of the plaint, stating 
l^at the land in plaintiff’s possession was part and parcel of their 
moohururee land, the subject of dispute in a suit instituted against 

■ • Vide Decisions of tbe ‘Jj®™ 'P? 

Zillah Court of Beerbhoom bheikh Mahomed BheeKttun, to recover arrears 
for i84§, page 88. of rent for 1249 aj;id 1250, ;which suit was de- 
cided in their favour u*p to appeal.* • 

The moonsiff, being dissatisfied with the evidence of the two wit- 
nesses examined in support of the kubooleeut mentioned in the 
answer of the defendant. Sheikh Mahomed Bheekhun, for reasons 
" fully detailed in his decision, and considering t’ ^ plaintiff’s state- 
ment established by thfe documentary and oi;-’’' idencc^ adduced by 
him, decreed the suit in his/iavour; ai/ ^ " eing of opinion that no 
^^fficient grounds have beeji shown to impugn the correctness or 
^stness of the decision, 1 confirm the same, and dismiss the appeal 
'with (^sts. 



ZILLAIl BECRDIIOOM. 


G1 


The 4th April 1848. 

Case No. 7 of 1848. o 

Regular Appeal from a decision passed hy the Moonsiff of Dheh- 
haharccy Neel Madhuh Mookurjea, 2d December 1847. 
Moulvee Gholam Sufdar, (Defendant,) Appellant, 
versus 

Gour Huree Dutt, Koonja Beharee Dutt, and Gunga Huree 
Dutt, (Plaintiffs,) Respondents., 

This suit was instituted W respondents, on the 12th November 
1846, to recover possession or a third share of a mango tree, situated 
in mouzah Sreerampore, and the value of the mango fruit for the 
season of 1253 B. S., on the allegation that they purchased the 
share of the owner, Ram Churn Mundul, in the month of Agrahun 
1249, and that they were dispossessed under orders of the gomash- 
tah of the village in the month of Bysakh 1253. 

Moulvee Gholam Sufdar, (appellant,) the zemiftilar of mouzah 
Sreerampore, in answer, denied Ram Churn Munc’ul’s^ rights to sell 
the tree, stating that the tree belonged to his khas kltomar, or pri- 
vate lands, and th^t Ram Churn Mnndul li^d executed a kuboo- 
Iceut in his favor on accomnt thereof. 

Ram Churn Mundul, Bustum Churn Munchil, and Ramcslijir^ 
Mundul, the co-sharers in the tree, filed an ansv^r in support of the 
plaint. 

To establish the claim the plaintiffs produced four witnesses, 
being the hulshana and chokedars of the village, who deposed that 
the tree was planted by Gooroo Churn Mundul, the father of Ram 
Cliurip Jlundul, Bustum Churn Mundul, and Ramesliur Mundul, 
and that the father and sons had possession of the tree, enjoying the 
fruit, without any interference on the part of the ^myidar; and 
the moonsiff, being satisfied with their evidence as to the plaintiffs’ 
right to the share of the tree sued for, and regarding in a suspicious 
light the kubotleut produced on the part of Moulvee Gholam Suf- 
dar, inasmuch as it was not attested by any of the inhabitants of the 
village, decreed the suit- in plaintiff’s favor ; and, bci^g of opinion 
that no sufficient grounds have been shown to impugn the correct- 
ness or justness of tfaa*decisIon, *I confirm the same, and dismiss the 
appeal w/ith costs. 

The 5th April 1848. 

Case No. 8 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Sarhuty 
Sumeenooddeen Ahmudy m the 2\th November 1847. 

Soophul Singh and Saheb Lal lSingh, (Defendants,) Appefiants, 

versus 

Byrub Misr and Puriag Singh, (Plaintiffs,) Respondents. 

This suit was instituted, on the 3d Apjil 1 847, to sei; as^de a deci- 
sion passed by the collector ofBeerbhoom,under Regulation V. 1612. 
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The plaintiffs stated that they held in moiizah Lagowa, belong- 
ing to the gJiatwalee talook Deogliurbad, 10 beegahs of land, at a 
jumma of Sicca rupees 15-8, under a pottah granted by the late 
ghatwal, Muniar Singh, dated the 18th Asar 1227 ; that in Magh 
1253 the defendants, Soophul Singh and SahebLal Singhs issued an 
attachment of distraint against their property, to recover an alleged 
arrear of rent to the amount of 15 rupees, upon which they entered 
into the prescribed bond, with security, and instituted a suit before 
the collector to try the demand, and, on the 26th March 1847, the 
collector upheld the attachment on the grounds of default on their 
part. They therefore instituted this suit, alleging that they had no 
concern whatever with the defendants, Soopiml Singh and Saheb 
Lai Singh, and that they paid rent to the ghatwal, Sumbodh Singh, 
who succeeded to the ghatwalee, on the death of his father, Muniar 
Singh, in the year 1248. 

The defendatits, Soophul Singh and Saheb Lai Singh, in answer, 
pleaded thatjthey held possession of the ghatwalee talook, Deoghur- 
bad, jointly with Sumbodh Singh and Purshad Singh ; that Sum- 
bodh Singh’s father, li^uniar Singh^^ had only a fqur annas’ share in 
the talook, and the plaintiffs’ statement, that they paid rent to him 
.alone, was therefore^ not true. 

The defendants having^ failed to produce any proof in support of 
their demand for upwards of three months, after the call for proofs 
had been made, and the plaintiffs’ statement having been established 
by documentary and oral evidence, which showed that they paid 
rent to the ghatwal Sumbodh Singh alone, the moonsiff passed a 
decree in their (the plaintiffs’) favour ; and, being of opinion rfiat no 
sufficient grounds have been shown to impugn the correctness or 
justness of tllS decision, I confirm the same, and dismiss the appeal 
with costs. 

The 5th April 1848. 

Case No. 9 of 1848. 

' ^ 

Regular Appeal from a decision passed^ hy the Moonsiff of 
Ookhray Gobind Chund Chmodjirecy 2^t\ Novemher 1847. 

Mithunee Bibi, guardian on tha part of Magunee Bibi, »minor, 
daughter and heir of Poona Sheikh, deceased, (Plaintiff,) Appel- 
lant, 

versus 

Gopeenath Sirkar, decree -holder, Khosal Sheikh, debtor, Ramtunoo 
Sirkar, Indurnarain Singh, Dwarkanath Sirkar, and Chakur 
Singh, purchasers, (Defendants,) Respondents. 

This suit came before me in appeal on the 15th June 1847, when 
it was sent back to the moonsiff for re-trial, in consequence of irre- 
gularity procedure, (vide Decisions of the Zillah Court of Beer- 
bhoom for 1847, page 93).^ 
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^ The original plaintifl‘, Poona Sheikh, deceased, sued for posses- 
sion of certain property, consisting of a tank, 4 cottahs of land, and 
trees, (in which the rights and interests of his brother, Khosal Sheikh, 
had been sold in execution of a decree of court,) on the allegation 
that ho was entitled to an eight annas’ share of the property gene- 
rally by right of inheritance, and that his brother sold his eight 
annas’ share of the tank to him in the month of Phalgon 1239 B. S. 

None of the defendants appeared in the lower#court, with the ex- 
ception of Khosal Sheikh, the debtor, who filed an answer in sup- 
port of the plaint. 

The moonsiff now decreed to plaintiff eight annas’ share of th(^ 
property generally under the law of inheritance, but he disallowed 
the claim to the debtor’s share of the tank, on the grounds that the 
alleged transfer was not supported by documentary proof, and that 
the evidence of the witnesses, adduced in support of the point, was 
hearsay ; and as no claim was preferred to the property when under 
attachment, and the right of Poona Sheikh to an cigl^t annas’ share 
had never bopn denied either by the decree-holder or by the pur- 
chasers, he (the ipoonsiff) chafed the plainjiff with costs. 

I am of opinion that »o sufficient grounds have been shown for 
interference with this decision, which I herebjr confirm ; the appo^j.! 
being dismissed with costs. • 


The 6th April 1848. 

Caso'No. 10 of 1848. 

Regithr Appeal from a decision passed hy the Moonsiff of Doohraj pore ^ 
Mouhee Atta Alee, 4:th becemher 184 
RacerffiiuntDasya Tantinec, (Plaintiff,) Appellant, 


versus 



This suit was instituted by the plaintiff (appellant,) on the 4th 
March 1847, to recover from the defendants the sum of 61 rupees, 
being the value of jjbid and s'llver ornaments, alleged to have been 
deposited with the latter by tlm former in the month of Amrahon 
1252 B.S.. 

The defendants, in answer, denied the claim in toto, pleading that 
it had been preferred in a spirit of revenge in consequence of a 
quarrel that they had had with one Kenaram Tantee, with whom 
plaintiff was on terms of intimacy, and that plaintiff was never 
Known to be possessed of any ^Id and silver ornaments. 

The plaintiff, in reply, stated that the ornaments belonged to a 
woman, whom her son, Mudhoosoodun Tantee, brought homo in the 
month of Kartik 1252, and were given, to her by th«gn ; and her 
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son having subsequently quarrelled with her, she deposited the 
ornaments with the defendants, lest he should take them iDack. , 

The moonsiflP, being dissatisfied with the evidence of the witnesses 
produced in support of the claim, and considering the defendants^ 
statement borne out by the evidence adduced on their part, dismiss- 
ed the suit as not proved ; and being of opinion that no sufficient 
grounds have been shown for interference with the decision, I con- 
firm it, and dismiss«the appeal with costs. 

The Tth April 1848. 

Case No. 11 of 1848. 

Regular Appeal from a dedsian passed by the Moonsiff of Gopal- 
porcy Gopeenath Dossy 2^th N&oember 1847. 

Umbeekachurn Ghutuk and Bhoobuneshuree alias Bhoobun Munee 
Takooranee, (Defendants,) Appellants, 

versus 

Scebchurvd De, (Plaintiff,) Respondept. 

Tms suit was instituted by Seebchund'De, plaintiff, on the 28th 
J«]y 1845, to recover from Umbeekachurn Ghutuk and Bhoobun- 
eshuree alias Bhooffun Munee Takooranee, widow of Bistochurn 
(xhutuk, the sum of Company’s rupees 252-8,- principal and interest, 
the amount of money paid as an advance of rent, for lands granted 
on lease. 

The plaintiff stated that on the 17th Magh 1249 B, S., Umbee- 
kachurn Ghutuk (defendant,) and Bistochurn Ghutuk, (deceased,) 
gave him a lease of 20 beegahs of (rent-free) bruhmuttur land, 
situated in lot likdala, at an annual rent of ^’s rupees 16-4, 

, for a term of 12 years, extending from 1250 to l and took from 
iiim the rent of the entire term, Company’s rupjs \ 95, in advance, 
under a receipt, which stipulated that “ if any fC opj)osed his pos- 
session, they (the lessors) would settle the mattei^f or else return the 
money:” that he was ousted from the lands 6n the 25th Jeit 1250, 
by the lessors themselves, and he therefore sued to recover the 
money advanced, with interest. ‘ 

The defendant, Umbeekachurn Qhutpk, in answer, pleadeef that, 
under Construction No. 898, plaintiff could only sue fer possession 
of the land; that he (defendant) did not turn plaintiff out of pos- 
session; and that he received from plaintiff, in advance, the sum of 
80 rupees only, the rest having been set down on account of interest, 
which was calculated at the illegal rate of one pice the rupee per 
mensem. 

The moonsiff, on the 26th August 1845, decreed the suit to the 
plaintiff, on the depositions of three of the subscribing witnesses to 
the receipt, taken in another suit, relative to a separate transaction 
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that had occurred between the parties at the same time and place; 
and the case having come before the principal sudder ameen in 
appeal, was, in consequence, remanded to the moonsiff, with the con- 
currence of this court, to be tried de novoy with directions to call for 
and examine the three witnesses, in respect to the specific matter 
now before the court, ah initioy and at the same time to take the 
evidence of the three remaining witnesses, who subscribed to the 
receipt. • 

The three remaining witnesses had been duly summoned on the 
part of the defendant, Umbcekachurn Gliutuk, and had neglected 
to attend to give their evidence; but the moonsiff now declined 
calling upon the defendant to produce them, on the ground that 
tlie order of the principal sudder ameen did not apply to him, as he 
had neglected to observe a previous order, dated the 5th August 
1846, directing him to appear in court in person, to give evidence 
on oath that the witnesses were material, he (the moonsiff*) there- 
fore called upon the plainliff* alone to produce the witnesses Vequir- 
ed by the priiKiipal sudder ameen, and the plaintiff only produced 
two of those who had been previously exanwned in the other suff, 
on whose evidence the moonsiff again decree^ the suit in plain- 
tiff’s favor. 

I observe that the moonsiff(’s order, dated th8 6th August 1846, 
directing Umbeekachurn Ghutuk to appear in court in person, to 
give evidence on oath that the witnesses were material, was illegal, 
for Section 6, Regulation IV., 1793, which law is now made appli- 
cable to moonsiff s by Act XVII. of 1845, does not require the 
prosecutor’s oath exclusively;* and the moonsiff* should have been 
guided by Constructions Nos. 159 and 1126, on th^ point. And 
as the principal sudder ameen’s order was a general one, and was 
more especially applicable to the defendant, inasmuch as on him 
lay the onus prohandiy the moonsifiTs proceedings must be regarded 
as incomplete.* I am, therefore, under the necessity of again re- 
manding the case for re-trial, with directions to the moonsiff to give 
the’defendant every facility, consistent with law and practice, to 
establish his picas, and tb decide the suit justly. 

The §th ApRit 1848. 

Case No. 14 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Dhekha- 
barecy Neel Madhub Moohurjeuy December ^th 1847. 

Raj Munee Mundulanee, (Defendant,) Appellant, 
v&sus 

Kishoree Mundulanee and Rungoo Mundulanee/ (Plaintiffs,) 
Respondents. 

Tins suit was instituted by the plaintiffs, on the 8th December 
1846, to recover from Raj Munee Mundulanee, defendant, (appcl- 
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lantj) the sum of Company’s rupees 63-7-2, being the value of gold 
and silver ornaments, alleged to have been deposited with the latter 
by the former, on the 12th Asar 1253 B, S., pending the adjustment 
of a quarrel. 

On the 30th March 1847, the defendant filed an answer, contain- 
ing several pleas in refutation of the claim, which she denied in toto, 
and stating in reference to the delay in her attendance that she 
was not aware of the suit before, the process of the court not 
having been served on her. 

On the 18 th November 1847, (after a delay on the part of the 
court of upwards of seven months, caused by an useless enquiry 
unconnected with the merits of the case,) the defendant was called 
upon for proofs in support of the answer; on the 23d November she 
filed a list of the names of eleven witnesses ; on the 29th two wit- 
nesses appeared after issue of summons and were examined ; and 
on the 6th December the moonsift' decreed the suit in favor of the 
plaintifis, rejecting the defendant’s pleas, amongst other reasons, be- 
cause she had defaulted in not having produced her remaining wit- 
nesses. f • , # 

This precipitancy in the moonsifTs proceedings is the more glar- 
after the great and unnecessary delay on his part as noticed 
above ; and being oV opinion that the defendant had not been allow- 
ed a reasonable time to procure the attendance of her witnesses, I 
reverse the moonsiff’s decision, as being incomplete, and remand the 
case for further enquiry and decision ^de novo. 

The 15tu April 1848. 

Case No. 16 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of KunderUy 
• Mirza Ushkuree Fihruty December 27th 1847. 

Purumsookh Race, Purbuttee Soondree Dibya, Jadhoomunee Dibya, 
and Bimola Soondree Dibya, (Plaii}tills,) Appellants, 

versus 

Haradhun Huldar, (Defendant,) Respondent ^ 

This suit was instituted by the plaintifis (appellants,) on the 6th 
April 1847, to fix the rent on 2 cottahs of land, situated. in mouzah 
Bajitpore, oorf Koorugram, the right to the revenue of which had 
been awarded to them in a suit instituted under Section 30, Regu- 
lation 11. 1819. ^ 

The moonsiff nonsuited the plaiiltiffs, on the grounds that the ser- 
vice on the defendant, of the notice prescribed by Sections 9 and 10, 
Regulation V. 1812, was not proved, inasmuch as one of the wit- 
nesses differed from the other three in respect to the persons who 
were present at the time of service. # 
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In the reasons of appeal it is contended that as the case was not 
one for enhancement of rent, the Regulation quoted did not apply, 
and there was consequently no necessity for issuing the notice. 

There is no law that I am aware of, requiring the issue of a notice 
preliminary to an action to fix the rent of land resumed under Sec- 
tion 30, Regulation 11. 1819, although the spirit of the regulations 
appears to warrant the practice. I however consider ^e service of 
the notice in tliis case proved by the evidence of the witnesses, who 
are unanimous on the point, the discrepancy, noticed by themoonsiff, 
being, in my opinion, non-material. I therefore reverse the decision 
appealed against, and remand the case to the lower court to be tried 
on its merits. 


The 15th April 1848. 

Casa No. 17 of 1848. 

% 

Appeal from aflecision passed by the Collector o^ Beerbhoomy December 

. 9^4,1847. 

• 

Nudei Mundul, Shishteedhiir Mundul, Bhecm Mundul, aChd Kartik 
Muiidul, (JDefendants,) Appellants, • 

versus 

Bhoobuneshureo Dasya, (Plaintiff,) Respondent 

This suit was instituted undpr Section 30, Regulation II. 1819, 
by respondent, Bhoobuneshuree Dasya, the zemindar of lot Mud- 
dunpore, on the 25th August 1847, to recover from Nudei Mundid, 
Shishteedhur Mundul, Dwarkanath Mundul, Bheem Mundul, and 
Kartik Mundul, the revenue of four tanks, situated in mouzab Beer 
Singh, comprising, by measurement, beegahs 13-10. The suit was 
valued at rupees 149, the estimated selling price of the tanks. 

The defendants, Nudei Mundul, Shishteedhur Mundul, Bheem 
Mundul and Kartik Muudul, (appellants,) in answer, pleaded, inter 
aliay that the sujt was jinder valued; that the whole of the owners of 
the tanks had not been made defendants^ and that the defendant, 
Dwarkanath Mundq), had diSd since the institution of the suit* 

The collector decreed the suit to the plaintiff (respondent) without 
taking any notice of the above pleas ; and as the suit was wrongly 
valued under Construction No. 576, which requires “ that the peti- 
tion ofplaint shall be written on stampt paper of the value prescribed 
for rent free-lands,” or in other words, eighteen times the amount 
of annual rent by computation, and not according to the estimated 
selling price, I reverse tlie collector’s decision, and nonsuit the plain- 
tiff, charging him with ^11 costs. 
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The 15tu April 1848. 

Case No. 18 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Soory^ 
Koolodanund Mookurjea^ ZOth December 1847. 

• Gora Chand Das, Byragee, (Plaintiff,) Appellant, 
versus 

NufFer Das Byragee and Byrubnath Surma, (Defendants,) 
Respondents. 

This suit was instituted by the plaintiff (appellant,) on the 10th 
November 1846, to recover from the defendants the sum of Com- 
pany’s rupees 15-5-10, principal and interest, on a bond alleged to 
h£^e been executed by the latter on the 27th Kartik J252 B. S. 

The defendants, i»sjnswer, denied the bond, aijd pleaded that the 
suit had been got up against them* in the plaintiff’s name by one 
Bindrabufl Das, with whom they were at variance. 

The moonsiff, being dissatisfied with the evidence adduced in sup- 
port of the claim, and considering the defendants^ plea borne out by 
the circumstances of the case and the evidence of witnesses examined 
on their part, dismissed the §uit ; and, being of opinion that no suffi- 
cient grounds have been shown to impugn the correctness or justness 
of the decision, I confirm the same, and dismiss the appeal \rith costs. 


The 17th April 1848. 

Case No. 168 of 1847. 

Regular Appeal from a decision passed by the Moonsiff of Kundera, 

Mirza Ushhuree Fikrut^ 2ist^June 1847 . 

% 

Rezun Mulfik, (Defend^t,) Appellant, 
versus 

Mahomed Uslah, (Plaintiff,) Respondent. 

This suit was institute's by respondent, on the 11th December 
1846, to recover from appellant the sum of Company’s rupees 
27-12, principal and interest, on a bond executed by the latter, 
under date the 17 th Asar 1242 B. S., in a^nowledgment of a loan 
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of 13 rupees, advanced by him, through respondent’s karpurdaz^ or 
manager, Gour Mohun Mundul. 

The appellant, in answer, admitted having executed the bond, and 
pleaded that he received only 1 1 rupees in consideration thereof ; 
and that in payment of the debt he delivered to respondent’s khan- 
saman (house steward,) Sheik Gholam, 4 kahunsy 1 1 pufi of straw, 
at the rate of 6 puns the rupee, under a receipt, bearing date the 25th 
Ohyte 1242, which respondent subsequently acknowledged. 

Tlie moonsiff decreed the suit to respondent in full of his claim, 
rejecting appellant^^ pleas, on the grounds that it was proved by 
the subscribing witnesses that the amount of the bond was paid, and 
received in full ; and that the evidence of the witnesses produced 
in support of the receipt for the straw was unworthy of confidence, 
because as the money was borrowed through Gour Mohun Mundul, 
the payment through the khansaman was improbable — ^because the 
khansaman by the witnesses’ own account had no authority to 
receive the straw in payment of the debt, his master having told 
him to realize the money— and because one of the witnesses, 
Gunesh Choonaree, whose age^was set dowM* in his deposition at 
25, could only have been thirteen years old when the transj^ction took 
place. 

It appears from the evidence of appellant’s witnesses tKat respon- 
dent was constantly absent from home on service, (this fact is ad- 
mitted by his vakeels, who give it as the reason for the delay 
in instituting the suit,) and he in consequence directed his khansa- 
man to realize the money due on the bond ; the latter accordingly 
demanded payment, and appellant having stated his inability to 
meet the demand until he could dispose of his straw, the khansa- 
man agreed, rather than wait, to accept the straw in payment. 
The straw was delivered accordingly at respondent’s own house, 
and the receipt, which the khansaman gave on the followi»g day 
was acknowledged by respondent some time afterwards on his re- 
turn home, in the presence of two witnesses. There is nothing 
improbable in this story, which was related by the witnesses in a 
simple and consistent manner, without any appearance of their 
having been tutoredo;^ the receipt itself also bears no mark of 
suspicion ; and I therefore sqp no* reason. for doubting the trqth of 
the plea, that jfche straw was delivered and admitted by respondent 
in payment of the debt : and in respect to the age of the witness, 
Gunesh Choonaree, whom the moonsiff omitted to question on the 
point, which he should have done since h(imade it the ground 
for rejecting his testimony, twenty-five yeajrs was evidently a mistake, 
appellant has been allowed to produce him in this court, and from 
his appearance he is clearly upwards of 30. 

I therefore amend the moonsiff’s decision, by admitting the 
payment pleaded, and decree the appeal with proportionate costs. „ 
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The 18th April 1848. 

‘ Case No. 19 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of 
Doohrajpore^ Moulve Alta Alee^ ^th December 1847. 

Goolzar Khan, Waris Khan, Kalee Putanee, Pucha Putanee, and 
Chutee Putanee, (Plaintiffs,) Appellants, 

« versus 

Seebnath Chukurbuttee, (Defendant,) Respondent. 

This suit was instituted by the plaintiffs, as. the heirs of Afzul 
Khan deceased, on the 12th January 1847, corresponding with the 
29th Poos 1253 B. S., to recover from the defendant, Seebnath 
Chukurbuttee, possession of 1 beegah, 5 cottahs of rent-free land, 
situated in mouzah Bunpatura: value, at eighteen times the amount 
of annual rent, rupees 43-3-2. 

. The plaintiffs stated that in the month of Chyte 1240 B. S., their 
ar^cestor, Dfzul Khan, borrowed of defendant the sum of 7 rupees 
under a bond, and gave him possession of the disputed land, from 
the commencement df<^1241, at an^ annual rent of Sicca rupees 2-4, 
on mortgs^ge, in payment of the debt. That defendant having in- 
stituted a suit in the moonsiff’s court, under No. 61 of 1846, to re- 
cover from them the amount of the bond with interest, they men- 
tioned the fact of the mortgage in their answer, pleading that the 
debt had been liquidated by the rent ; defendant in his reply ac- 
knowledged having possession of the land, stating that he had ac- 
quired it by purchase; and although they produced two witnesses, 
Meer Alee Buksh and Bukshoo Khan, by whose evidence the plea 
was fully established, the moonsiff decreed the suit. That defendant 
did not file any deed of sale in that suit, and since he had sued for 
the money acknowledging possession of the land, such possession 
was ctearly fraudulent ; and they therefore instituted this suit to re- 
cover their right to possession, waiving their claim ft) mesne profits. 

The defendant, in answer, to the above stated that the plea ad- 
vanced by the plaintiffs in the suit No. 61 of 1846, was rejected as 
fiot proved, and he, in consequence, got *a decree, against which 
plaintiff's preferred no appeal, and the object *of the present suit was 
to set aside that decision after it had t^^come final ; that he acquired 
the proprietory right of the disputed land, Ct)niprifiing 1 beeguh 
10 cottahs, and not 1 beegah 5 cottahs, as stated in the plaint, under 
a deed of sale, executed by Ufzul Khan and Muhur Khan, in the 
month of Chyte 1235,* from which time he had held undisturbed 
possession, and the claim was consequently barred by lapse of time. 

The moonsiff dismissed the suit under Section 16, Regulation III. 
1793, and Construction No. 999, without trying the merits, being of 
opinion that, as the plea advanced by plaintiffs in the former suit was 
rejected as not proved, the present claim could not be heard. 
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The decision passed in the former suit only went the length of 
determining the negative point that the disputed land was not heJ4 
by defendant on mortgage, in payment of the debt then sued for: it 
was, therefore, no bar, in my opinion, to the plaintiffs’ claim to pos- 
session as the hereditary proprietors of the land being heard, if there 
were no other cause against it ; but the claim is clearly barred by 
lapse of time by the plaintiffs’ own showing, for they admit that de- 
fendant has had possession from the commencement of 1241, or up- 
wards of 12 years before the date of institution of this suit, and I, 
therefore, uphold the moonsiff’s decision on that ground, and dismiss 
the appeal with costs. 

The 24th April 1848. 

Case No. 160 of 1847. 

Regular Appeal from a decision passed hy the Moonsiff of Soorg^ 
JKoolodanund MoohuTjeay 2\st June 1847. i 

Gopal Mundul, (Defendant,) Ajipellant, 
versus 

Sree Chund Ghose Mundul, (Plaintiff,) Respondent. 

This suit was instituted by respondent, on the 10th February 
1846, to recover from appellant the, sum of Company’s rupees 
31-10, principal and interest, being money advanced as a loan. 

The respondent stated in the point that ho was on terms of 
friendship with appellant, and used to lend him money as he requir- 
ed it: that he lent him in the month of Jeth 1252 B. S., tjie 
sum of 29 rupees without taking from him an acknowledgment 
in writing, on his verbal promise to repay the same in the month of 
Kartik following, which he had neglected to fulfil. 

The appellant, in answer, denied having borrowed the money, 
stating that the suit had been instituted in collusion wdth his brother, 
Deenoo Das, who was 'actuated by ill feelings towards him, in con- 
sequence of his having been refused a share of his patrimony on 
his adopting the professio|p of*a byragee; and that so far from 
being on teams of* friendship with respondent, he ^appellant) had 
had a quarrel with him, for the last two years, and a special cause 
of enmity arose in the month of Asin 1252, in a dispute regarding 
the irrigation of land. « 

On the 6th March 1847, the moopsiff dismissed the suit for 
default, an order which was overruled in summary appeal; he 
now decreed it in favor of respondent by awarding to him the prin- 
cipal of the debt claimed witn interest from the date of institution 
of suit, on the grounds that the loan of the money was satisfac- 
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torily proved by the evidence of the witnesses produced, one of 
i\hom, Byrub Gope, was appellant's sister’s son ; and that appellant 
had failed to establish his pleas. 

The evidence of the witnesses adduced in support of the claim is 
made up of bare assertions to the effect that the money was lent to 
appellant as alleged ; there is nothing in it, in my opinion, to induce 
belief as to its truthfulness. On the other hand the fact of the 
existence of ill feeling between the parties, arising out of a quarrel 
between appellant, and his brother Deenoo Das, whose part respon- 
dent had espoused, is undeniable, the evidence of appellant’s wit- 
nesses being supported by the record of a foujdaree case, which 
was preferred by appellant, under date the 19th November 1845, 
against Deenoo Das, the respondent himself, the witness Byrub Das, 
another witness examined on respondent’s part, named Mothoor 
Mundul, and others. Under these circumstances I have no confi- 
dence in the claim. 1 therefore reverse the moonsiff’s decision, and 
decree the appeal to appellant, with costs In both courts. 


The 24th April 1848. 

Case No. 162 of 1847. 

Regular Appeal from a decision passed by the Moomiff of Sarhuty 

Sumeenooddeen Ahmudy May 25thy 1847. 

Byjnath Sahoo, (Defendant,) Appellant, 
versus 

Kurun Sahoo, (Plaintiff,) Respondent. 

Tins suit was instituted by respondent on the 19th November 
1846, to recover from appellant possession of a strip of land, 19 
cubits long by 1^ cubit broad, on the allegation that it was part 
and parcel of a plot of land comprising the site of his (respondent’s) 
shop in the Chandnee bazar at Deoghur, and*that he was dispossessed 
of the same by appellant, his next door neighbour, on the 25th 
Bhadrp 1252 B. S., on his attempting tp erect a wall separating the 
two tenements.* • • 

The appellant disputed the claim, which the moonsiff decreed in 
favor of respondent, after making a local enquiry. 

The parties have now come to an amicable adjustment of the dis- 
pute, having filed before thp moonsiff, to whom the case was refer- 
red by this court for further enquiry, a razeenamah^ whereby they 
agree to divide the disputed land between them ; and 1 dispose of 
the case accordingly, in amendment of the moonsiffs decision : each 
party to bear his own costs. 
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The 25th April 1848.^ 

Case No. 232 of 1847. 

Regular Appeal from a decision passed hy the Moonsiff of Dhehka’- 
hareCi Neel Madhub Moohmjea^ September 14^A, 1847. 

Ramdhun Mundul, (Defendant,) Appellant, 
versus 

• Ram Koomar Race, (Plaintiff, Respondent. 

This suit was instituted by respondent on the 15tli December 
1846, to recover from appellant the sum of Company’s rupees 14, 
14 annas, principal and interest, on a kistbundee^ or instalment bond, 
dated the 3d ^rabon 1252. ^ 

The plaint set forth that the b©nd was for 2l rupees payable by 
instalments at the rate of 1 rupee a month, and it was stipulated 
that all payments to render them valid should be recorded on the “ 
back of the deed ; that appellant had wiped off rupees 6-2 of the 
debt by working for respondent as a day laborer between the month 
of Asin 1252 and Jeth 1253, leaving due the principal sum of 
rupees 9-14. , 

The^l^pellant, in answer, acknowledged the bond and pleaded a 
payment of 2 rupees in cash, under % receipt bearing date the 1st 
Bhadro 1253, which was not entered on the back of the bond in 
consequence of respondent having been unable to produce the dee*d 
at the time, because, as he asserted, his son had gone out with the 
key of the box ^n which it was kept ; and also that he had given in 
labor the sum of rupees 13-2, leaving due the sum of rupees 5-14 
only. 

The moonsiff decreed ,the suit in full of the claim, rejecting the 
appellant's pleas on the sole ground that, as the alleged payments 
were not endorsed on* the bond, it would be contrary to the condi- 
tions of the deed to^admit them. 

I consider the payments pleaded by appellant proved, and under 
the circumstances mentioned in the answer accounting for the non- 
endorsement of the payment of 2 rupees, wliich circumstances are 
fully borne out by the evidence, and with advertence to the almost 
impossibility of appellant’s getting his dafly labor so recorded, I do 
not think the condition attached to the bond can be held to affect 
the merits of the case. 1 therefore, in amendment of the raoonsiff’s 
decision, admit the appellant’s pleas, and decree/ the appeal with 
costs. * 



74 


ZILLAH BEERBHOOM. 


The 26th April 1848. 

* Case No. 239 of 1847. 

Regular Appeal from a decision passed by the Moonsiff of KythOy 
Wvjeeooddeen Mahomed^ September 21 thy 1847. 

Gooroo Churn Mundul, (Defendant^) Appellant, 
versus 

Neetanund Das, (Plaintiff,) Respondent. 

This suit was instituted, on the 15th December 1846, to recover 
the sum of Company’s rupees 145-9-10, principal and interest, on a 
bond alleged to have been executed in plaintiff’s favor, on the 25th 
Kartik 1248 B. S., by Gooroo Churn Mundul (appellajit,) on the 
security of Hurnath Mujoomdar (defendant, who has not appealed) 
in acknowledgmeni of a loan of 99 rupees. 

Gooroo Churn Mundul, in answer, denied to bond and pleaded that 
he was himself in affluent circumstances and had no occasion to 
befrrow money; that the claim 'lad been set up at th^ instigation of 
Bagbut Chund Dast plaintiff’s uncle, with whom he has been at 
variance for the last seven or eighty ears, and Hurnath Mujoomdar, 
who was Bagbut Chund Das’s servant, was made a party to the suit, 
in the capacity of security, in order that he might give a color to 
the claim by filing a kubool juwaby or confession of judgment; that 
plaintiff was living with his uncle in family partnership, and it was 
therefore most unlikely that^he should have gone to him to borrow 
money under such circumstances ; and that moreover on the date of 
the bond he (defendant) was in attendance at the magi5tra|e<B court 
at Soory, in a case preferred against him by Esan Chund Mujoomdar, 
v^ho was also a servant of Bagbut Chund Das’s. 

In his reply, the plaintiff denied the relevancy of the pleas in res- 
pect to his uncle, Bagbut Chund Das, maintaining that the money 
he lent was his own, his uncle having nothing to do ^ith it \ he also 
denied that Esan Chund Mujoomdar was his uncle’s servant. 

Hurnath Mujoomdar, the alleged security, subsequently filed a 
kubooljuwaby acknowledging the correctness of the claim. 

The moonsiff decreed the suit *to the plaintiff, considering the 
execution of the bond proved by* the evidence of the subscribing 
witnesses ; and he recorded with reference to thp defendant, Gooroo 
Churn Mundul’s pleas, that although his witnesses deposed to the 
existence of a quarrel between him and plaintifTs uncle, ' Bagbut 
Chund Das, yet that matter had nothing to do with the present case, 
for in a previous suit, No. 94 of 1844, instituted by Bagbut Chund 
Das himself against Gooroo Churn Mundul to recover money due 
on a bond, the latter preferred a similar plea, which was disallowed 
by the court, and that decision was not appealed against 

The moonsiff has not investigated this case satisfactorily in my 
opinion. He has not cleared up the doubt arising from the fact of 
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Hurnath Mujoomclar, the alleged security’s being a servant of the 
plaintiff’s uncle, Bagbut Ghund Das, with whom plaintiff was living 
in family partnership, a fact which is no where denied; he has not 
disposed of the alibi pleaded, nor the point as to whether or not 
h]san Ghund Mujoomdar, whose criminal action against the defen- 
dant, Gooroo Ghurn Mundul, was pending on the date of the bond. 
Rad any connection with plaintiflF or his uncle. I therefore re^rse 
the decision appealed against, and remand the case to the moonsiff 
for further investigation and re-trial with reference to the above 
remarks. 


The 28th April 1848. 

Gase No. 242 of 1847. 

Regular Appeal from a decisiqn passed by the Moonsiff of GopaU 
pore, Gopeenath Das^ September 27//fc, 1847. 

Ishur Ghund Ghatoorjya, (Defendant,) Appellant, 
versus 

Nubeen Ghund Ghatoorjya, (Plaintiff,) Respondent 
Case No. 243 of 1847. 

Regular Appeal from a decision passed by the Moonsiff of GopaU 
porcy Gopeenath DaSy September 21 thy 1847. 

• Ramoo Gorain, (Defendant,) Appellant, 
versus 

Nubeen Ghund Ghatoorjya, (Plaintiff,) Respondent. 

This suit, against the decision passed in which the above two 
appeals were preferred, was instituted by the plaintiff (respondent) 
on the 23d February 1846, to recover possession of 20 beegahs, 8 
cottahs of maal land, situated in mouzah Gopeenathpore, pergunnah 
Salampore, bearing a juihma of Company’s rupees 27-8; with 
mesne profits. Value <tf suit, 276-9-4. 

The plaintiff stated that he engaged the land in question, of the 
defendant, Ishur Ghurifl Ghatoorjya, (who had acquired it at public 
auction,) on payment of a bonus of 39 rupees, under a pottah, 
bearing date the 21st Bysakh 1250, and sub-let it, on the 29th 
idem, to the defendants, Ramoo Gorain and Sarthuk Mundul, for a 
term of one year, at a rent payable in kind) at the rate of 21 mea- 
sures of paddy a year; that he had paid to Ishur Ghund Cha- 
tooijya, the rent for 1250, rupees 27-8, on his receipt, dated the 
21st Bysakh 1251, but Ishur Ghund Ghatooijya nevertheless 
turned him out of possession, on the 2d of the following month, i!> 
collusion wdth the sub-tenants, Ramoo Gorain and Sarthuk Mundul, 
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, who at the same time had failed to pay the rent in kind^ as agreed 
to: he (plaintiff) therefore sued to recover possession of the land, 
with mesne profits for 1250, 1251, and 1252, their value for the first 
of those years being calculated at the rate agreed to by the sub- 
tenants, and for the other two, at the annual produce. 

The defendant, Ramoo Gorain^ in answer, denied the claim, plead- 
ing that he had engaged the land himself of Ishur Chund Chatoor* 
jya, under a pottah, dated the 1 9th Bysakh 1250; that plaintiff had 
nothing to do with it and had instituted the suit through enmity. 

The defendant, Ishur Chund Chatoorjya, filed an answer to the 
same effect ; and the defendant, Sarthuk Mundul, filed an answer in 
support of the plaint 

On the 21st May 1847, the moonsiff nonsuited the plaintiff, 
because he had not entered in the plaint the name of the pergun- 
nah in which the disputed land was situated ; but this order was 
set aside on summary appeal, as bein^ contrary to fact. 

* He now decreed the suit by awarding to plaintiff, whose case he 
considered satisfafctorily proved by the evidence adduced, posses- 
sion of the disputed land, on the* terms of the pottah, dated the 21st 
Bysakh 1250, with mesne profits, and costs of suit as follows: — 

Against Ramoo Gorain and Sarthuk Mundul. 

Value of 21 measures of paddy, the rent in 
kind, for 1250, at the rate of 5 sulees the 


rupee, \ 33 9 6 

Interest on ditto, 6 j5 10 

pendente lite^n 7* 9 6 

Proportionate costs of suit, 6 1 0 


Rupees... 53 9 10 

Against the three defendants, Ishur Chund CJiatoorjya, Ramoo 
Gorain, and Sarthuk Mundul, jointly. 

Value of produce for 1251 and 1252, after 
deducting one half for the expenses of cul- 


tivation, 69 0 0 

Interest thereon, VzVe, 13 2 0 

Mesne profits, /zYe, ...! 31 11 10 

Proportionate costs of suit, 20 13 10 


» Rupees... 134 11 8 

I concur with the moonsiS in decreeing possession of the disputed 
land to the plaintiff, whose title to it, under the pottah, is fully 
established in my opinion. 

In respect to the mesne profits awarded, which are objected to, in 
ithe reasons of appeal, both as regards the mode of awarding 
them and their amount, I am of opinion that the rent in kind for 
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1250, forms the subject matter of a separate action, and that in this ^ 
suit mesne profits can bo awarded only from the date of disposses- 
sion, namely, the 2d Jeth 1251; and as plaintiff’s witnesses fail to 
establish the amount of the mesne profits, for their evidence only 
goes to show by a rough estimate the capabilities of the land and 
not its actual produce, and as the amount can only be correctly 
•ascertained by a local enquiry, — in amendment of the moo^siff’s 
decision, I award to plaintiff', against the three defendants, posses- 
sion of the disputed land, and mesne profits from the above date to 
the date in which he may be put into possession, to be adjusted in 
execution of the decree, with costs of suit in the lower court. The 
costs in this court will Tbe made chargeable to each party respec- 
tively. 


The 29th April 1848. 

• Case No. 24 of 1848. 

Regular Appeal from a decision %passed by t)ie Principal Sudder 
Ameen of Beerbhoom^ Moulvee Nujumul Huq^ 21th Decemixr 1847. 

Hurish Chund Raee and others, (Plaintiffs,) Appellatfts, 

versus 

Bahadoor Ali, Ameerun-nissa Bibi, Gholam’Meean alias Kala 
Meean, Hosen Buksh alias Budloo Meean, Alimud Alee Shah, 
Syud Ahmud Alee, and others, (Defendants,) Respondents. 

This suit was instituted by plaintiff’s, as the zemindars of lot 
Kendooa, pergunnah Kutungah, on the 16th April 1847, to recover^ 
from the defendants the revenue of a tank named Naratala, in* 
mouzah Kendooa, comprising with embankments about 5 beegahs 
and 15 cottahs; pn the allegation that it belonged to their (plain- 
tiffs’) khalsa khamar, or private lands, and that the defendants bad 
no title to hold it exempt from the payment of revenue. 

The suit having been referred to the collector, under Section 30, 
Regulation II. 1819, the defendants, Syud Hosen Buksh alias Bud- 
loo Meean and Gholam* Meean alias^Ksls. Meean, filed an answer to 
the effect that the disputed tanie was acquired by their ancestor ^ges 
ago, with other* lan^ under badsfiahee grant, as nuzurai for the 
maintenance of the ustannh of Gunjlushkur Peer, and had been held 
rent-free from one generation to another ; that the period at which 
it was acquired is so remote that the original grant was not forth- 
coming but the tank together with 16 beegahs of land and a julhuree^ 
or pond, were registered according to a sooruthaly or statement, 
bearing date the 2d Magh 1202 B. S., which set forth that the do- 
cuments, under which they were held rent-free, were destroyed by 
fire previously to the Company’s accession to the Dewanny, and a 
similar registry was made in 1208 jindor taidad No. 3227 ; that the 
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tank was recorded in the canoongoe’s chittahsy in the measurement 
* papers of 1193 B. S., and also in the hazee-jumeeri’-duftury (register 
of miscellaneous lands,) as nuzurat: it moreover belonged to the 
nuzurat lands of Hat Jan-bazar, the right to hold which exempt 
from the payment of revenue has been confirmed in a suit instituted 
on the part of Government ; this fact would be proved by the re- 
cord^ of that suit, and therefore the plaintiffs’ claim was altogether 
untenable. 

The plaintiffs, in their reply, denied the truth of the facts contain- 
ed in the answer, stating that the measurement papers of 1193 
would prove that the disputed tank belonged to mouzah Kendooa, 
and not to Hat Jan-bazar, with which it had no connection ; and 
that the bare registry of the sooruthals was not sufficient to entitle 
the defendants to hold the tank rent-free. 

Olathe 9th July 1847, the collector sent back the case reporting 
the disputed tank to be held under a valid rent-free tenure, on the 
following grounds. That the sooruthals of 1202 and 1208, produced 
by the defendants,^ showed that the tank was acquired by their an- 
cestor as un^er a sunnud granted by Raja Budee-ool-zuman 

Khan, which was destroyed by fire in 1167 B. S., and as it was 
duly registered in 1208 under taidad No. 3227, the tenure, under 
Section 2, Regulation XIX. 1793, could not be considered as in- 
valid. That he (the collector) had proceeded to the spot in person 
and held a local enquiry in the presence of several respectable in- 
habitants of Eendooa incldding the plaintiffs’ gomashtah, all of whom 
certified to the fact that the disputed tank had been held by defend- 
ants for a long period of time as rent-free. That a mere inspection 
of the tank showed that it belonged to Hat Jan-bazar, for although 
the record keeper of the collectorate reported that it was not re- 
corded as rent-free either in the measurement papers of 1193 or in 
)\\^%azee-zumeen-dnftur prepared by Mr. Sherburpe, and that there 
was a tank named Naratala entered in the former as he-waris (with- 
out owner) and described as measuring with embankments 1^ bee- 
gah, yet it was clear that this tank could not be one and the same 
with that which is the subject of dispute, for the latter from its ap- 
pearance is upwards of 4^ beegahs in extenf, and therefore must be 
the*same tank as that recorded in tife sooruthals, which is described 
as measuring 3 beegahs. That Hat Jan-bazar had moreover been 
released from the Government claim to assessment, and consequent- 
ly the validity of the disputed tenure was unquestionable. 

The principal sudder ameen, referring to the above report and 
to the fact that the colleStor had satisfied himself by a local enquiry 
that the disputed tank belonged to the nuzurat land of Hfit Jan- 
bazar, dismissed the suit 

^ I am not satisfied with the manner in which this case has been 
investigated. The principal sudder ameen has indeed disposed of it 
irregularly on the bare perusa^of the collector’s report, without 
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even recording the grounds on which that report was founded. 
The collector’s arguments for adjudging the disputed tank to belong 
to the defendants’ nuzurat lands are not at all conclusive in my 
opinion, and as he did not take down the evidence of any witnesses, 
for the statement of the persons mentioned as having been present 
at the local enquiry was merely verbal, it is altogether impossible 
for this court to judge of the correctness of the decision appealed 
against Regarding therefore the proceedings of the low5r court as 
incomplete, 1 remand the case to the principal sudder ameen for 
further investigation, with directions to examine witnesses, the old 
resident inhabitants of the neighbourhood of the tank, many of 
whom are doubtless able ^to depose to the points mooted, to consult 
the record of the Government suit referred to in the answer, in 
order to a correct decision on the point as to whether the disputed 
tank belonged to the nuzurat lands of Ildt Jan-bazar or not, and 
to decide the suit de novo in such manner as may appear conform- 
able to justice and the regulations. 
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Present : T. SANDYS, Esq., Officiating JuicB. 

The 8th April 1848. 

No. 13 of 1847. 

Regular Appeal from a decision of the Officiating^ Principal Sudder 
Amecn of Rchar, Moulavce Mahomed Ibrahim^ dated the \Oih 
of July 1847. 

Shaick Mehur Alii, (Defendant,) Appellant, 
verstis 

m 

Khyreeut Khan alias Wahid Alii Khan, Mahomed Aii llhan, and 
Musst. Fyzun, (Plaintiffs,) Respondents. ^ 

The plaintiffs (respondents) sue the defendant (appellant) to can- 
cel a bond, dated 25th J umad-oola-wul 1258 H. = 5th July 1842, for 
Company’s rupees 1,217-11-3, inclui^ive of interest, as averred by 
them to be fictitious and fabricated. 

Thq existence of this bond is alleged to have first come to the 
plaintiffs’ notice in two suits for the right of pre-emption had at the 
suit of Shaick Mehur Alii, claiming as a purchaser of the four aynas 
title of Munnoo Khan, in mouzah Nadh, versus Jumad Alii, cazee 
of pergunnah Nurhut, and Imainbux, purchasers of the plaintiffs’ 
or their predecessors’ titles. These two suits were dismissed on the 
21st of June 1845, as represented by Shaick Mehur Alii .to have 
been adjusted. This bond was not filed in either of these cases, 
but reference was made to it in Shaick Mehur Alli’s declarations, 
and as immediately denied in Wahid Alii Khan, &c. pleas, dated 
the 30th November, and 14th -December 1844. It had been, how- 
ever, filed a Q^se of execution of decree in 1843, and of which 
further notice will be taken in the sequel. 

Whilst these two suits for the right of pre-emption were pending, 
the plaintiffs instituted the suit, now ifnder trial, on the 27th 
January 1845. 

This bond purports to be a lease of mouzah Nadh, pergunnah 
Jhurra, to take effect under certain conditions, in satisfaction of 
advances made under former engagement, executed by the three 
plaintiff*8 (respondents,) and the Munnoo Khan above referred^to in 
the two pre-emption cases on his own behalf, and as guardian 
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of Sabit Alii Khan. Their signatures to this bond appear in one, 
and the same handwriting, given as that of Deyal Sing. This 
bond is also witnessed by the following persons. 

Shaick Sadut Alii, the writer of the document, Deyal Sing, who 
signs on behalf of the engaging parties, the three plaintiflFs (respon- 
dents,) as well as for the witness Mullick Fyzoo, 

MuIlick'Nezam and Mullick Teyka, witnesses, their names signed 
by Sadut Alii. 

Wazeer Alii, witness, name signed by Ramzan Khan, and Rujub 
Alii, witness, signs with his own hand, but that of Khoodhabux not 
apparent how. 

The officiating principal sudder ameen’s decision decrees the suit 
in favor of the plaintiffs (respondents,) considering the genuineness 
of the bond as having been altogether set aside by the denial 
of the subscribing parties, more especially Deyal Sing, whose res- 
pectability the appellant (defendant) himself vouched for, as well as 
by the evidence of Ikbal Alii, vakeel in the sudder ameen’s court, 
and Syud Ushruff AIK <ind Khoorsheyd Alii, vakeels in his own 
court. That the mere filing of the T)ond in a miscellaneous case, 
such as the execution of decree, Shaick Mehur Alii versus Musst. 
Chukun and* Wahid Alii, one of the plaintiffs (respondents,) could 
not improve it. That although both borrower and lender are resi- 
dents of pergunnah Nurhut, yet this bond had been registered by the 
cazee of another pergunnah, vjz. that of Jhurra, and that the cazee 
had been at the pains of endorsing on the bond a descriptive roll of 
such of the attending, and subscribing parties, a practice he is 
surprised at, and which he has never noticed before. 

The defendants^ appeal from this decision makes light of these 
denials, urging that Deyal Sing had been gained over by the plain- 
tiffs (r^pondents.) That Khoodhabux denied through enmity. 
That the Ramzan produced, was not the person who signed for 
Wuzeer Alii. That the registry of the bond by the cazee of per- 
gunnah Jhurra was correct, the estate pledged, or mouzah Nadh, 
being situated in that pergunnah. That the evidence of the vakeel, 
Ikbal Alii, was worthless, seeing that in the execution of decree, 
Shaick ^Mehur Alii versus Musst. ‘Chukun and Wahid Alii, no 
opposition to this bond, which had been filed in ths^ case, was 
set up, notwithstanding that Wahid Alii, one of the plaintiffs (res- 
pondents,) was thus a party to that case. 

• 

Judgment. 

• 

This bond pledges Nadh, pergunnah Jhurra, as security for the 
engagements accordingljr by Construction No. 14, 29th November 
1805, the registry of this document relative to land situated in 
pergunnah “ Jhurra,” by the cazee of that pergunnah, was quite 
correct. 
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On examining the cazee of pergunnah Jhurra’s book, in whic^ 
this bond is copied, I find that the cazee was always in the habit of 
entering descriptive rolls of the attending and subscribing parties on 
all documents of this description. This bond was also registered by 
the cazee at the sudder station, instead of within the pergunnah of 
which he was the cazee. He is dead, but the irregularities of the 
cazees generally, in this and other respects, were subsequentljr duly 
noticed. At all events any irregularity in the registry of this bond 
is not of much immediate moment to the decision of this case. 

The merits of this case seem to me to rest on the denials of the 
subscribing parties to this bond, more especially the important one 
of Deyal Sing signing on behalf of the engaging parties, and 
whose denial alone, in the absence of any satisfactory explanation 
as to the cause of such denial, or other testimony sufficiently 
creditable to set it aside, must be fatal to the validity of this bond. 
The signature in the name ef Deyal Sing purports to be on behalf 
of the engaging parties, three men and one female, and the onlj;^ 
explanation offered for such a questionable su\|scription is, that one 
of the party had inflammation of •the ey^es and another a bad hand. 
The execution of so important a document in so lax a iflanner is 
unaccountable, except, as supporting the supposition of iits being 
a fabrication, inasmuch as no attempt even has been made to 
account for such singular neglect Both parties also are of the 
class not likely to be negligent in such matters, and moreover 
were in the position to be scrupulously cautious in their transactions 
with eagh otner. Their disputes had already taken them ,into the 
criminal dourt. Had the transaction been a real one, it does not 
seem probable that either party, more particularly the (defendant]^ 
appellant, would have been content with a document the signatures 
to which had been adhibited in such a worthless manner. 

The adhibitioQ of the remaining signatures, also, is of a similar 
character. 

Mullick Fjyrzoo witness's name appears signed by Deyal Sing, 
which he denies. Khoodhabux, witness, also denies the signature 
bearing his name. Two signatures, those of Mullick Nizam Alii and 
Mullick Teyka, witnesses, are in th^ hand-writing of Sadut Alii, the 
writer of the document, and tliat of Wuzeer Alii, witness, by* the 
hand of Ramzafi Khkn. In the bond Ramzan is styled a resident of 
SahibgURge (the sudder station.) He was summoned by the (plain- 
tiffs) respondents, and not the appellant (defendant) He bore tes- 
timony to the effect that the (defendant) appellant had told him, he 
had made him a witness to this bond withcfht his, Ramzan’s, permis- 
sion or cognizance. On hearing this evidence on the Sth^ April 
1847, the appellant (defendant) declined questioning him, herring 
that he was not aware whether this was the identical Ramzan who 
signed for Wuzeer Alii, witness, or not Such procedure can only 
be considered evasive, inasmuch as the (defendant) appellant from 
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first to last never made any attempt to produce any other Ramzan 
'Khan, and, considering the manner in which the adhibition of the 
signatures to this bond were being denied, he ought not to have 
been indifferent to bringing forward every individual in any way 
connected with its signatures. From the 8th of April until the 
10th of July 1847, the date of the decision, there was ample time 
for him to have taken proper measures to set aside the evidence of 
the Ramzan Khan, assumed by him to be the fictitious, by the pro- 
duction of the real Ramzan Khan. 

The evidence of the remaining witnesses to this bond is in no 
degree explanatory of the peculiar occurrences, which must have 
attended its execution, and its general tenor, together with the cir- 
cumstances of the case, lead me to the conclusion that it is utterly 
untrustworthy. 

Munnoo Khan’s transactions with the appellant, (defendant,) and 
his absence from the present suit, whether collusive or otherwise, 
can in no degree affect the present trial. 

^ The evidence of the vakeels, Ikbal Alii, Syud Ushruf Alii, and 
Khoorsheyd Alii, persons summoned by the plaintiffs (respondents,) 
does not reem deserving of the consideration given to it in the officiat- 
ing princ^ipal sudder ameen’s decision. The case can best stand on 
its own merits, independent of their evidence. Ikbal Alii was the 
(appellant) defendant’s vakeel in the execution of decree case in 1843 
below noticed, and actually filed this bond, as an interposing party, 
praying that the (appellant) defendant’s title under this bond might 
be exempted from sale, and orders to which effect were duly passed. 
He now pretends that he was not aware of the nature of this docu- 
ment This is impossible : supposing even his carelessness to have 
been so gross that he did not pay any attention to the nature of the 
document, he could not have been ignorant of the nature of his own 
aprdlbation grounded on this identical document. 

This execution of decree was taken out on the 21^t January 1843 
by Sheik Mehur Alii, the appellant, (defendant) versus Musst. Chu- 
kun and Wahid Alii, one ot the plaintiffs, (respondents) as security. 
On the 29th of April following, Wahid Alii, urging that the suit 
had gone against him through default and the tricks of the opposite 
party, prayed that Musst. Chukun’s property might be first sold in 
satisfaction of the decree. It was not until the^3d of Decembw fol- 
lowing that Ikbal Alii, as Sheik Mehur Alli’s vakeel in this i)ase, filed 
this bond. No sale t 9 ok effect, as this case was struck off the file on 
Sheik Mehur Alli’s petition of the 28th March 1845, representing 
that Musst Chukun had^paid him the decree in full. Even allow- 
ing the^pellant (defendant,) therefore, the review of proceedings of 
such a wscellaneous character, still they tell more against him than 
in his favour ; throughout there is nothing in the proceedings so 
taken, as would of necessity imply that Wahid Alii, one of the 
plaintifi's (respondents,) then became acquainted with this bond. It 
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was filed in a manner behind his back, at a date and stage of 
the proceedings when it may be said that Wahid Alli’s interest in 
the case was in abeyance, and the closing of the case being kept by 
Sheik Mehur Alii entirely in his own hands, was effected without 
any necessity for Wahid Allies further intervention. 

But no sooner were the two suits fo^pre-emption instituted by 
Sheik Mehur Alii, Nos. 233 and 261, in September and October 1844, 
and mention of this bond was made in his declarations in these two 
cases, than the plaintiffs (respondents) in their replies therein, of the 
30th of November and 14tli of December 1844, declared this bond 
to be a forgery, and forthwith instituted the present suit to set it 
aside, on the 27th of January following, that is, prior to the decision 
of these two pre-emption suits, which took place on the 21st June 
1845. These two decisions also Sheik Mehur Alii kept in his own 
hands. They were both dismissed on default (Circular No. 52, 

1 1th October 1839,) under Sheik Mehur Alirs petition, of 17th idem, 
that the suits had been adjusted under sooluhnameh, no such sooluh^ 
nameh, however, being filed. ^ 

The whole of these proceedings, therefore, instead of being favour- 
able, are unfavourable to Sheik Mehur Alli, the appellant (defen- 
dant.) They are without one exception of the fictitious character 
which seems to accompany him throughout these litigations, and 
which, under all the circumstances of the case under appeal, afford 
strong presumption of the fabrication of this bond and the truthful- 
ness of the prosecution* 

Had this trial been conducted more energetically in the first in- 
stance, 1 should have felt warranted in directing so much roguery 
to be dealt with, as it merits, in a criminal prosecution. 

Ordered, 

That this appeal be dismissed with costs. 

Tue IdTH Apeil 1848. 

No. 10 of 1847. 

Appeal from the decision of the Ofpxiating Principal Sudder 
Ameen, Moulvee Mahomed Ibrahim, dated 30th April 1847. 

Musst ImgjnuQ and Mdsst. Beybun Koour, (Plaintiffs,)* 
Appellants, 
versus 

Inaeyt Alli Ehan, son of Musst. Fhagun, and*Beygan, daughters of 
Imam Alli Ehan, deceased, Musst Eallpo, wire of Shah Urzanee 
Buclu^, Imam Alli Shah, son of Dilbur Shah, Hoosein Bucksh, 
self and Musst Mnlleyma and Jan Beebee, deceased, ''(Defen- 
dants,) 'Respondents. 

Claiu, in satisfaction of a bond, dated Ist Aghon 1235, (4th 
November 1827,) for Company’s rupees 2,133-5-4, inclusive of inter- 
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est, given by one of the defendants. Imam Alli Khan, deceased, to the 
plaintiffs (appellants.) 

The bond, however, is of a singular tenor. It describes the bor- 
rower as in possession of Chuck Jhuraiya, pergunnah Sumai, by ad- 
vances under three ** zurpeyshgee” documents, which he therein 
makes over to the lenders, 4 gid pledges in security for the loan. These 
three documents bear the same date, the 16th November 1824, 
one befng by Shah Urzanee Bucksh, to Imam Alli Khan, for rupees 
684-4, another by Musst. Mulleyma and Jan Beebee, to Imam Alli 
Khan, for rupees 981, and the third by Dilbur Shah, to Iman Alli 
Khan, for rupees 684-1. The period for the recovery of these ad- 
vances respectively was fixed at 1249 F. S. An acknowledgment 
is also given on the face of the bond, in the handwriting of one Bund- 
hoolal, purporting to be on behalf of Shah Urzanee, Musstn. Mul- 
leyma and Jan Beebee and Dilbur Shah, describing themselves as 
debtors to Imam Alli Khan, under the three zurpeyshgee” docu- 
ments above referred to, made over by Im'am Alli Khan, to the plain- 
tiffs (appellants) in security for the bond, and thus in a manner re- 
cognizing their liability, equally ^ith the principal Imam Ali Khan, 
for the ai^ount of the bond. 

The defendant Imam Ali Khan’s plea urged, that the claim 
should be^ first realized from his ci-devant debtors under the zur- 
peyshgee documents pledged in the bond. The joint one of the re- 
maining defendants, is a general denial of the bond and a declara- 
tion of its fabrication as regards themselves. 

The officiating principal sudder ameen’s decision of the 30th April 
1847, decrees the suit against Imam Alli Khan, but releases the 
other parties as not being liable in the same action with Imam Alli 
Khan, under the bond whatever remedy may lie against them under 
separate procedure, and which the plaintiffs must take out as pur- 
chasers of ** zurpeyshgee” deeds. 

Imam Alli Khan has not appealed against this decision, but the 
plaintiffs (appellants) are dissatisfied with the finding releasing the 
remaining defendants, on the grounds that, ^according to the word- 
ing of the bond, and the acknowledgment therein, all the defendants 
are jointly liable, with the principal Imam Alli Khan, for the amount 
of thf bond. 

Judgment. * 

Had the acknowledgment on the bond been of the usual cjiaracter, 
the trial would have proceeded as in ordinary cases, in which sig- 
nature has been affixeH to a bond, in recognition of the liability of 
the subscriber, equally vyth the principal, for the amount, under 
Construction No. 1121, of 29th December 1837, and have been de- 
cided on its merits.^ This has not taken place. Indeed there has 
been no such trial, inasmuch as the acknowledgment is of an unusal 
kind, being of a documentary rather than a direct personal responsi- 
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In accepting such pledges, the plaintiffs (appellants) have knowing- 
ly taken with them their corresponding obligations. The validity 
of the bond cannot of itself alone insure the validity of the zur- 
peyshgee deeds. No wording or attestation of the bond could con- 
vey such power. 

The bond assumes the plaintiffs (appellants) bold these documents^ 
and they are filed in this case as in their possession. This in the 
present stage of the proceedings is the utmost value of thd bond as 
regard these zurpeyshgee deeds. As holders of such document, 
the plaintiffs (appellants) can claim no greater privileges than pos^ 
sessors of similar documents in general. It rests with them to re- 
alize them under adjustment, or try the issue, as provided for such 
cases, in due course of law. The mere wording of the bond can 
give them no exemption in this respect. The cause of action in the 
one instance is totally distinct from the other. 

Oedebed, 

Appeal dismissed with coSts. 

The 20tii April 1846. 

No. 27 of 1847. 

Appeal against the decision of Moulavee Mahomed Ibrahim Khan^ 
Officiating Principal Sudder Ameen, dated the 27th September 1847. 

Baboo Modhnuraen Sing, (Plaintiff,) Appellant, 
versus • 


Babog Dcyanath Rae and Juykurun Lai, (Defendants,) Respondents. 

Claim, to cancel a mokurruree potta and obtain possession of 
mouzas Kujraiyla, Puhurpoor, Assoonee, and Kootoobpoor, pergun- 
nah Puhra, consequent on the defendants’ default in payments, valued 
at rupees 2,019-1-4, taken atthree times the sudder jumma. ^Iso for 
the recovery of rupees 2,922-1-2, on account of rents due for 1249, 
1250, and 1252 F. 

The defendants hold the above named villages under a mokurruree 

{ )ottah, dated 9th of Abgar 2d, 1235, granted by the plaintiff, appel- 
ant’s father. The^plaintiff obtained summary decrees, dated 30th 
September 1844, against the defendants, on account of the rents of 
1251, and t^o kjjsts of 1292 F. During the trial of thesd cases, 
however, the defendants pleaded that they had repeatedly tendered 
payments of the arrears due, and on the plaintiff’s neglecting to ac- 
cept them, had petitioned the court to that effect on the within dates. 

9th April 1842, = uth Cheyt 1249. The plaintiff now only sues for the 
29 th June 1842 , » 7th Assar 1249, arrears due, but also seeks to set 
23 d Novr. 1842, = 5th Aughun 1250. aside the mokurruree pottab, and 
26th Xan. 1843, = lOth Magh 1250, ^ * 

simply on the grounds of the 
to the summary decrees abov< 


recover possession of the villages, 
defendants being defaulters accor^ng 
2 mentioned. 
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The officiating principal sudder ameen decrees so much of the 
claim as regards the arrears, the same being acknowledged by the 
defendants, with the exception of the payments of rupees 200-14-3, 
under 5 dakhilas, which dakhilas, however, were rejected by the 
principal sudder ameen, and his order in this respect has become 
final, the defendants never having appealed against it. He also 
considers it satisfactorily established that the defendants were not 
wilful defaulters. The remaining portion of the claim to set 
aside the mokurrurree pottah was disallowed, there being no 
authority for the same under Regulation VIL 1799, as regards a 
tenure of the kind under trial. 

The plaintiff appeals against the latter portion of this decree dis- 
allowing the setting aside of the mokurruree pottah. Reiterating 
the grounds of the defendants having been found defaulters under 
all the decrees passed, he seeks the cancellation of the mokurruree 
pottah under Section 15, Regulation VII. 1799, Regulation VIIL 
1819, and when questioned further, specilically refers to Clause 4, 
Section 18, Regulation VIIL 1819. He also product precedents. 

Judgment. 

The question as to the defendants having been wilful defaulters, 
or otherwise, is immaterial to the point at issue, although it may be 
observed that the record sufficiently establishes that the first was 
not the case. The only question before this court in appeal is, 
the arrears being adjudged due by the defendants, has the plaintiff 
as zemindar authority to cancel this mokurruree pottah as he would 
‘^any lease, farm, or other limited interest intermediate b®^^ween 
himself and the actual cultivator on account of which the rent may 
have been claimed ?” (Clause 4, Section 18, Regulation VIIL 1819.) 
Tfie mokurruree pottah was granted by the plaintiff’s father. Under 
the powers vested in zemindars conformably to Section 2, Regu- 
lation V. 1812, and Section 2, Regulation XVIII. 18k2. Now such 
a tenure being heritable by its conditions,” (Clause 1, Section 3, 
Regulation VIIL 1819,) is neither a ‘Mease, farm, or other limited 
intere&tp but, is the exception referred (6, in Clause 4, Sec- 
tion 18, Regulation VIIL 1819, cited by the appellant himself, 
which directs that “ such talook will of course be liable to be sold 
for the arrears which may have accriied upon i(,” a^d as further 
provided by Construction No. 128^ 8th July 1813, which prescribes 
the “ sale of the defendants’ talook or other transferable tenure of 
the defaulter on application to the court, at the expiration of the 
year, for which the arrear may have been adjudged.” The plain- 
tiff’s claim and course of procedure are, therefore, altogether unau- 
thorized, and at variance to the regulations in force. 

In such a case, it is vain for plaintiff (appellant) to urge prece- 
dents. He has given three local decisions, two of which are not in 
poidt, and the third, Raja Himmut Alii Khan, plaintiff, (appellant,) 
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versus Meer Kasim Alii Khan^ defendant, (respondent,) although ap- 
plicable, yet with every deference, it cannot support me in an o]^- 
nion contrary to what, for the reasons above given, I consider is 
so clearly provided for by law. The only case of the Superior Court 
that I find even of a general tendency on the subject at issue is that 
of Meer Meruk Hossein versus Baja Taj Alii Khan, page 273, vol. 
II. Sudder Dewanny Reports, but the circumstances ot the two cases 
are not analogous, and therefore, as I read this case, it is quite in- 
applicable as a precedent in the present instance. 

Ordered, 

Appeal dismissed without issuing notice to the respondents. 

The 22d April 1848. 

No. 3 of 1848. 

Appeal Against the decision of Moulavee Mahomed Ibrahim Khan^ 
Officiating* Principal Sudder Ameen, dated the \2th Janua^f 
1848. 


Kulloo Mahton, (Plaintiff,) Appellant, 
versus 

Musst. Oomrow Beebee, Lutchee Mahto, and Nundoo Mahto, heirs 
of Pooran Mahto, (Defendants,) Respondents. 

Claim for rupees 1685-10-3, balance due on a bond dated 25th 
Asar 1243 F. S., July 1836. 

This document is of an unusual tenor and is dissimilar to bonds 
in general. It purports to be an account of a loan of rupees 
1494-1 by the plaintiff to Musst. Oomrow, defendant, with the fol- 
lowing particulars. ^ 

A. Former loan according to B. Present Loan according to 
note of assignment on account rupees 368-8^. 

niouzah Chooanbar Dee- 
gasin^ rupees 1 125-7-3 

C. Signed oii behalf of Musst. 

Oomrow by Baboo Dee- 
dSc All Khan. 

This4iote of assignment is said to have been given on Pooran 
Mahto deceased, farmer of Chooanbar Deegp^sin. 

Musst. Oomrow denies the claim, and pleads that the above docu- 
ment under which it is made is fictitious and executed without her 
authority; that for upwards of ten to fifteen years, she has been 
at variance with her husband Baboo Deedar Alii Khan ; and that 
she is not in the habit of executing documents without attaching 
her seal and signature to them. 
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The other two defendants, Lutchee and Nandhoo Mahtos, plead 
in Support of the plaintiff's claim, that a note of assignment was 
given on their father Poorun, who held the mouzah in lease from 
1243 to 1249 F., but on his decease in 1245 Musst. Oomrow dis- 
possessed them, and when they purposed instituting a suit against 
her for the same, she forestalled them by collusively effecting the 
present suit through the plaintiff. 

The o&ciating principal sudder ameen considers the suit to be 
a fictitious one, instituted through motive of enmity, in collusion 
with his relatives the defendants Lutchee and Nundoo Mahtos, as, 
if the lease to which they laid claim did not expire until 1249 F. S., 
they would have scarcely failed during the period that has elapsed 
to have taken some steps to protect their own rights, consequent 
on their dispossession by Musst. Oomrow after 1245, and to produce 
their title deeds, receipts, &c., and the note of assignment relative* 
to the present suit. That the document ifself is of irregular tenor, 
and as inconsistently described by the plaintiff’s witnesses, some 
describing it as a ‘‘ tumusook” or bond, others aS a theka 
peyshgee.” That the p'laintiff in hig declaration says Poorun Mah- 
to died at the end of 1245 F., but a key fey ut of the darogha of 
Sherghotty^ records it as having taken place in Assin 1245, and his 
witnesses, at variance to both, evidence to his having deceased in 
1246 F. For these and other reasons assigned, he does not consider 
the prosecution deserving of any confidence, and accordingly dis- 
missed it. 

The plaintiff, appellant, urges that the evidence in support of his 
suit is good. That if Pooran Mahto died in A sin 1245, Wliy did 
not Musst. Oomrow recover the management of the village then ? 
That Musst. Oomrow denies the lease held by Pooran Mahto, but 
that it is proven by the darogha of Sherghotty’s keyfeyut, as well as 
acknowledged by herself in her petition of appeal of 25th February 
1840 in another case, as per copy of the same filed By him. That 
Pooran Mahto’s heirs sought no remedy against their dispossession, 
rested with themselves, and not with him ; and that they have still 
.the option of doing so within the limitation period of twelve years. 
That through fear of Musst Oomrow, whose lyots they are, they 
would not file the note of assignment That, as to Musst Oomrow’s 
not executing documents without her seal, he files copy of a vuka- 
lutnameh on her behalf dated 21st April 1839, which is without it 

• Judgment. 

The plaintiff’s docu^neift is witnessed by two Mahtos, in- 
habitants of Chooanbar Decgasin, a putwarree, a Rajpoot, and a 
mutusuddee, the writer of the document. The last is not forth- 
coming, but all the others have given evidence. There is no- 
thing in their evidence or the proofs brought forward by the plaintiff, 
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explanatory of the cause of Masst Oomrow^s signature to the docu- 
ment being in the bandwriting of her husband^ Baboo Deedar AUi 
Khan, or capable of counteracting the evidence of Musst. Oomrow’s 
witnesses, who testify to her having been at variance with her hus- 
band upwards of ten to fifteen years, and that she was in the habit 
of executing documents with her own seal and signature. One of 
Musst. Oomrow’s witnesses, Waris Alii Khan, states that Baboo 
Deedar Alii Khan is dead. The document is neither attested by 
the register’s or cazee’s registry. Whether, therefore, as regards 
the form and tenor of the document, the manner of its execution, or 
the nature of the evidence brought forward in support of it, I not 
only consider it undeserving of any confidence, but also that its 
validity is unproven. 

The wording of the document also makes it dependant on the 
note of assignment ; to say nothing of previous transactions and ac- 
counts, but not one of which has been produced in proof. When 
the plaintiff engaged in a transaction requiring the execution of a 
document so much out of the ordinary course, he did so knowingly and^ 
of his own accord, and if this act^ to his disadvantage it is of his own 
choosing. The circumstances of the case within his Ojvn control 
placing him in a suspicious position, his conduct demands more than 
ordinary scrutiny. The note of assignment is left for his relatives, 
Lutchee and Nundoo Mahto, to produce, and they cannot do so 
through fear of Musst. Oomrow, yet by their own plea they were 
ready to prosecute her for their four years’ dispossession, and, as the 
plaintiff himself observes, the limitation period for their doing so 
has not as yet expired. These are not the kind of persons likely to 
withhold the production of any document in court, which might 
thereby tell to their own advantage, and their attempt in their plea 
to fix collusion in the case as between the plaintiff and Musst. Oom- 
row, only the more glaringly brings it home as between themselves 
and the plaintiff, which every circumstance of the case fully sub- 
stantiates, and shews that there could be no object in collusion be- 
tween the plaintiff and Musst Oomrow, although paramount as 
between the plaintiff Kalloo Mahto and his relatives Lutchee and 
Nundoo Mailtos. • 

Indeed, the institution of this ^uit, the purport of its document, 
and the plaintiff’s proceedings* from first to last, are a complete beg- 
ging of tjie question relative to what may become a separate cause 
of action as between Musst. Oomrow and ^Lutchee and Nundoo 
Mahtos. Hence, the stress laid by the plaintiff (appellant) on the 
date of Poorun’s decease, on Musst. Oonarow’s acknowledgment of 
Poorun’s lease, proven as he asserts by the grounds of appeal pre- 
sented by her in the case of 1840, and on the question raised by 
him that if Poorun died in Asin in 1 245 and his lease did not extend 
to 1249 F., wh^ did not Musst Oomrow immediately resume the 
management of the village? It is beyond the province of this deci- 
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sion to moot the merits of these points, and 1 therefore restrict my- 
self to observing that the appellant’s assertions in this respect are 
not borne out by his own exhibit, ‘‘ the grounds of appeal” referred 
to, or the one entered by Musst. Ooinrow, the darogha of Sher- 
ghotty’s keyfeyut, and to which the appellant so confidently 
refers. The ‘‘grounds of appeal” of 25th February 1840 were 
taken against a decree obtained by the plaintiff, appellant, versus 
Musst Oomrow, in which be had sued her for the “ tarree 
agar and balkumeyee,” or “refuse sweepings of the granaries 
of the village” for the year 1246 F., valued at rupees 374-4-2-8, 
for a village the mofussil rental of which does not appear 
to have exceeded rupees 2000 ! I This at all events shews, irom 
the character of this extraordinary litigation, that if his two 
relatives Lutchee and Nundoo Mahtos were afraid of Musst 
Oomrow as her ryots, he, in the same condition, was above any 
thing of the kind, and reckless as to what^ kind of a suit he insti- 
tuted against her I In this “ grounds of ^ appeal” Musst. Oomrow 
< 4 frgues that, as Kalloo Mahto was “ only a cultivsftor under his 
paternal uncle PoorunV’ thika froi\^ 1233 F., he could “hold no 
title to a claliR such as that originating in turree agar and bal- 
kumeyee.”^ There is no mention made in it as to tlie duration of 
Poorun’s lease, and nothing from which it could be inferred whether 
the lease expired in 1245 F., or extended, as claimed by Lutchee 
and Nundoo Mahtos, to 1249 F. This appeal was decreed in favor 
of Musst. Oomrow. The darogha of Sherghotty’s keyfeyut is a 
mere miscellaneous report, on which an order was passed, 20th 
December 1838, referring the parties to the civil court « In this 
mention is made of Poorun as farmer under a lease from one 
Shaeykh Beebee, (who is said to have made over the “ tarree, 
agar, and balkumeyee” to Kalloo Mahto in the above appeal case 
of 1840,) that on Poorun’s death in 1245 Lutchee and Nundoo 
Mahto succeeded as his heirs. That in 1241 Musst. Oomrow 
obtained possession through the court and at first upheld Poorun’s 
lease, but that from 1246 Musst Oomrow, asserting that Poorun’s 
lease had expired, made other arrangements. That Lutchee and 
Nundoo Mahto say they hold another lease from Musst. Oomrow, 
but which she denied. * ^ 

The production of a single vakalutnamah beariisg Musst Oomrow’s 
signature without her seal is, under all the circumstances of J;he case, 
unimportant It, at Jeast, purports to be under her signature, 
which, at all events is not the case with the plaintiff’s document. 

I am therefore of ^opinion that this suit is not only a worthless 
one, but that there are also ample grounds for strong presumption 
that it has been taken in collusion with plaintiff’s relatives, the other 
two defendants Lutchee and Nundoo Mahtos. 

• ^ Ordered, 

Appeal dismissed, without issuing notice to the respondent. 
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The 29th April 1848. 

No. 1 of 1848. 

Appeal from the decision of Moulvee Mahomed Ibrahim Klian^ 
dating Principal Sadder Ameeft^ dated i5th November 1847. 

Sheick Illaieebuksh and Peer Alii, and others, (Plaintiffs,) 
Appellants, 
versus 

Mungul Sing and oftiers, (Defendants,) Respondents. 

Claim to recover possession of 13 annas, 6 dams, 10 cowries, 
proprietary title by succession and purchase in mouza Purolia, per- 
gunnah Behar, valued in the aggregate at rupees 2,420-15-2-11, 
inclusive of interest and malikana from 1243 to 1253 F. S., and for 
the registry of their names accordingly. 

The estate of Puroha was sold for arrears of revenue on 28th 
April i835, and, being purchased by one Beharee Laul, was by him 
sold to the defendants (respondents.) The plaintiffs (appellants) are its 
ci-devant proprietors, who set up a claim to apportion of its malikana,^ 
founded on their having held suCh a title independent of the perma- 
nent settlement, which took effect as a mokurruree. * 

The officiating principal sudder ameeffs decision decrees that the 
entire title to the estate went with the sale in April 1835. That 
the decennial engagement taken in the name of Gholam Moheyood- 
deen (the plaintiffs’ predecessor) specified their taking it as maliks.” 
That such litigation as occurred intermediately between the date of 
its peMT\^nent settlement, 1199 F., and the sale for arrears of revenue 
in 1835, only confirmed this view, viz. decrees of 10th April 1846 
and 2d May 1834, as well as the plaintiffs’ and Kurramut Alli’s 
applications on the occasion of mutation of names. 

The plaintiffs (appellants) aver that the sale purchaser only ob- 
tained a portion of tiie ‘‘ milkeyut” and mokurruree” titles by the 
sale for arrears in 1835, including of the former 2 annas 13 dams 10 
cowries under a buy mukasa,” or barter in lieu of dower belonging to 
Musst. Sadreh, whicli, together with 2 annas 13^ dams mokurruree 
title was sold in satisfaction of security in the abkarree department, 
and purchased by one Sheick Ruhmut Alli, on which occasion the 
mutation of n^mes as regarded the mokurruree and milkeyui titles 
was separately and distinctly taken. 

Judgment. 

• 

The plaintiffs and the predecessors held this estate under the per- 
manent settlement until its sale for arfears of revenue in 1835. 
There is some confusion in intermediate proceedings originating in 
litigations between the co-parceners prior to 1835, in which they 
style themselves maliks and mokurrureedars, and which designations 
they in like manner succeeded in introducing into the registers *on 
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the occasion of mutation of names, so much so that the collector’s 
s&le proceedings of 28th April 1835 specifies that the sale took 
effect for the milkeyut mokurruree of Sheick Ruhmut Alii and 
only for the mokurruree of Musst. Sadreh, whereas, from the 
particulars given in the same sale proceeding itself, the jumina 
sudder being rupees 907-10-8, and the sale taking effect for arrears 
amounting to rupees 85-2-6, it is self evident that the sale of the 
entire estate took place. The deed of sale, dated 19th December 
1835, also declares that the purchased succeeded to the title held 
by the late proprietors. Now the plaintiffs (appellants) have no bet- 
ter proof of the two titles having been held distinct, than the assump- 
tions of the co-parceners themselves taken from time to time in 
suits against each other, and a single sale of the right and title of 
one of the sharers in satisfaction of a security. Such invalid titles 
disappear at once with the sale for arrears in 1835. With the excep- 
tion of their own assumptions thus adverted to, not a single proof 
has been brought forward to shew tliat the “mokurruree mil- 
^eyut” titles in the estate were ever distinct or separate, either prior 
to or even subsequent’ to the perpianent settlement. Under these 
circumstances, the whole issue of the question turns on the point as 
to the character in which the permanent settlement took effect. 
The oflSciating principal sudder ameen’s decision remarks that the 
plaintiffs’ (appellants’) predecessors engaged at the permanent 
settlement as **maliks.” On calling for and examining the ori- 
ginal records of that settlement, viz. the durkhast signed by 
Gholam Shuruf, asmalik, dated 6th Jeyth 1199 F., and the register 
in the Persian character from 1197 to 1202 F., with each page num- 
bered in English and attested, this opinion is fully confirmed. 
The particulars given in the column of remarks at page 244, 
No. 20, of the register, shew that the settlement took effect in the 
usual course with the maliks, there being no mention of a mokurru- 
ree title. Thus, the permanent settlement having been made with 
the plaintiffs’ predecessors in the usual manner as “ maliks” with- 
out any reserve whatever, the sale purchaser for arrears of revenue 
in 1835 in due course succeeds to the •same title as they, the 
plaintiffs (appellants) and their predecessors derived from one and 
the game authority, viz. that oT th^ durkhast of the 6th Jeyth 
1199 F., under the permanent settlement. 

Ordered, 

Appeal dismissed, without issuing notice to the respondents. 
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Present : W. St. QUINTIN, Esq., Additional Judge. 


The 4Tn April 1848. 

No. 20 of 1847. 

Appeal against a decree passed hy Syud Tuffuzzul HoseiUy Sudder 
Ameen of Behar^ on the 72th April 1847. 

Sliah Ghumun, Shah Yar Ulee, himself and guardian of Shah Peer 
Ulee and Shah Sulamut Ulee, minors, (Defendants,) Appellants, 

versus 

Jumul U1&, (Plaintiff,) Respondent. 

• 

This suit was instituted on the 24 th December 1845, to recover 
the sum of rupees 640, due on a*pottah, dated 15th OctoJ)er 1833. 

The plaint is, that the defendants accepted an advance of rupees 
300, and gave a lease of a four and a half anna share of Mukhdoom- 
poreDaur, from 1243 to 1253 Fusly, to the plaintiff, in the name of 
a third party ; that in 1244 Fusly, the estate was resumed and after- 
wards settled in perpetuity with the defendants, when the plaintiff 
was dispossessed ; and this action is brought to recover the money 
advanced. 

The defendants, in reply, plead that the plaintiff has no document 
drawn out in his own name to support his claim ; that this action is 
barred by the statute of limitations ; that the allegation of the lease 
is false; that 156 rupees were due from the defendants to one Mnsst. 
Lalun and a lease of two annas of this estate was granted to her 
husband (Ehsan Ulee) on an advance; that the debt to Musst. Lalun 
was realized in this way ; that the advance received from Ehsan 
Ulee was paid and the loase cancelled ; that Ehsan Ulee sued the 
plaintiff on the plea pf a sub-lease, which was a pretence to support 
the claim of the plaintiffs as the fiCrmer of the property. 

The petition ofjthe third ’party supports the allegations of the 
plaintiff. 

The sudder ameen is of opinion that the allegations of the defend- 
ants support the claim of the plaintiff; that no’date, month, or year of 
this lease on an advance to Ehsan Ulee is stated by the defendants, 
nor do they state whether the receipt was recorded on the back of 
the deed ; that the lease to the plaintiff is established by the deed of 
ticca pesghe€( and the evidence to it, as also by the representation of 
the tahseeldar, and by the decree of court, dated 29th January ‘in 
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the action of Ehsan Ulee against the plaintiff: a decree is, therefore, 
passed in favor of the plaintiff. 

The defendants, in appeal, urge that this suit was disposed of 
before their proofs could be produced, and that if they are allowed 
to produce the stampt pottah of the transaction with Ehsan Ulee, 
the matter will be fairly cleared up. 

• Judgment. 

I agree with the sudder ameen in his finding in this case for the 
respondent. It is admitted by the appellants mat they were obliged 
to raise money on a lease of this estate, and there is no proof that 
Ehsan Ulee was the farmer, but on the contrary there is ample 
proof to support the allegation of the respondent having been 
admitted to the farm. I therefore confirm the decree, and dismiss the 
appeal, with costs, without issuing a notice for the attendance of the 
respondent. 


The 7th 1848. 

No. 22 of 1847. 

Appeal against a decree passed by Syud Tuffuzzul Ilosein^ 
Sudder Ameen of Behar, on the 22d April 1847. 

Choouh Singh, (Plaintiff,) Appellant, 
versus 

a 

Musst. Chourasee Eooner, as the guardian of her grandson, 
^Surbanund Tewaree, a minor, (Defendant,) Respondent. 

This suit was instituted on the 27th November 1844, to recover 
possession in 7 annas of the village of Talbelountee by redemption, 
the mortgage bond dated 3d January 18^31. Suit valued at three 
times the rent roll, rupees 631-6-4-16. 

The plaint sets forth that B*aboo Deodharee Singh, father of 
Jugutdharee Singh, mortgaged this estate to Lungteo Tewaree, the 
father of Surbanund Tewaree, for 5,000 rupees, from 12,37 up to 
1244 Fusly ; that the piortgagee during his life time, and, after him, 
his son, occupied the estate; that the rights and interests of Jugut- 
dharee were subsequently^ sold in satisfaction of a decree held against 
him by one Zuman Khan, who bought the property himself, for 
115 rupees, and afterwards sold it to the plaintiff for 301 rupees; 
that the plaintiff is, therefore, empowered to redeem the mortgage ; 
that a balance of rupees 1,484 in account is due from the defendant. 
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In reply to this, the defendant pleads that Baboo Teluckdharee 
Singh is the real plaintiff in this suit ; that to redeem a mortgage 
the estate should be valued on the amount of the money advanced ; 
that Deodharee Singh gave another bond for 200 rupees, which he 
agreed to pay, whenever he should redeem the mortgage ; that no 
interest has been realized by defendant, and that the plaintiff has 
over valued the mesne profits. 

The sudder ameen decides that the usufruct of the village must 
be ascertained from the evidence of the village accountant, that the 
evidence of the plaintiff’s putwarv is not trustworthy, since both par- 
ties in this suit produce copies of the evidence of tliis person in which 
the usufruct from 1245 up to 1247 Fusly is stated differently, that 
the evidence of the witnesses produced by the defendant and the 
agreements of tenants support the allegations of the defendant, and 
shew that a balance*of rupees 5,104-15-1-12 is due from the plain- 
tiff to the defendant ; a decree is, therefore, passed, allowing the plain- 
tiff to pay up this sum witTiin two months and redeem the estate. 

In appeal against this decree, the plaintiff urges that his account 
is made out, and that the sudder^ameen has Exceeded his powers in 
awarding the sum he has done. 

Judgment. 

As the sudder ameen has not the power to pass a decree to the 
amount he has done, 1 reverse this decree, ana return the case in 
order that the lower court may take the usual steps for the suit to 
be heard before a qualified tribunal: an order for a refund of stamp 
value will also issue. 


The 8th April 1848. 

No. 12 of 1847. 

Appeal against a decree passed Ity Syud Tuffuzzul Hosein, Sudder 
Ameen of Be^ar^ on the 25th February 1847. 

Leela Singh, Oomfao Singh, Junnuck Singh, and Musst. Phool 
Kooner,j^ifejof Debee •Singh, deceased, (Defendants,) 
Appellants, 

versus 

Sheik Abdool Luteef, (Plaintiff,) Respondent. 

This suit was instituted on the 6th March 1846, to recover the 
sum of rupees 493-7-3-12, principal and interest of money, advanced 
on a deed of lease, dated 13 th Jeyt 1241 F. * 
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The plaint sets forth that the plaintiff and one Chintamun Roy 
jointly advanced the sum of 600 rupees to the defendants, and accept- 
ed from them a six years’ lease of an eight annas’ share in the 
villages of Nadree, Shadeepoor, and Gugnadeeh, at an annual jumma 
of 801 Sicca rupees — that possession was only given in six annas of 
the two first-named villages — that an action was brought by the 
plaintiffs to recover damages for the non-possession of the third village, 
which \Vas eventually amicablj^ settled between the parties — that the 
defendants, in fear of a balance appearing against them, w^ould not 
settle accounts — that one Beharee Lai received rent in excess of his 
own and the defendants’ share, yet on the face of this, the defendants, 
on the plea of default, brought an action to cancel the plaintiff’s lease 
in which they deducted 386-2-6 as the portion of the advance realized 
from the rents, and deposited the balance of 1 14 rupees — that their 
claim to cancel the lease was rejected and the money deposited was 
paid back to them, and this action is brought to recover the money 
advanced. 

The defendants, in reply, admit the farming engagement, and plead 
that the money advamced was realized by the plaintiff with the ex- 
ception of 114 rupees, which they are now ready to make good — 
that the farm having been taken jointly by the farmers, the suit of 
the plaintiff, single-handed, is not cognizable. 

The sudder ameen decides that, although it is not specified in the 
pottah how much of this advance was paid by each of the farmers, 
yet the sooloonameh, which compromised the suit for damages, shews 
that it was paid in equal portions — that the defendants are only 
attempting to avoid payment of the advance — that it is in their power 
to realize any money due to them by a suit in court, but the advance 
ipust be made good without deduction ; a decree is, therefore, passed 
in favour of the plaintiff. 

Th^ defendants, in appeal, plead that the sudder ameen’s decree is 
vitiated by the fact of his not having recorded a proceeding in con- 
formity with Sections 11 and 12, Regulation XXVI. of 1814, that 
there is no provision in the pottah to prevent the proprietors for 
settling arrears of rent against the money due on the advance. 

The respondent petitions, stating that a suit jbo settle the accounts 
between the parties is now pending before the sudder ameen’s court. 

u » 

Judgment. 

There can be no doubt that the claim for the money advanced is 
good and valid, and the respondent is entitled to a decree for the 
amount paid by him ; and as a suit is now pending to settle the ac- 
count for rents between the parties, there can be. no occasion to 
disturb this decision; the decree is, therefore, upheld, and the appeal 
dismissed, without summoning the respondent 
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The 8th April 1848. 

No. 21 of 1847. 

Appeal against a decree passed by Syud Tuffuzzul Hosdn^ Sudder 
Ameen of Bchar^ on the April 1847- 

Eoopchund and Petumber Singh, (Defendants,) Appellants, 

versus • 

Syud Hedaet Ilossein, Musst Noorun, and Alfun, (Plaintiffs,) 
Respondents. 

This suit was instituted on the 9th September 1844, to set aside 
a proceeding of the magistrate, dated 14th December 1843, con- 
firmed by the session judge on the 6th January 1844, and to obtain 
possession in a reservoir called “ Hettee Soorujnee,” appertaining to 
the village of Munowarpoor Dwedha, and to recover damages for the 
destruction of 64 beegahs of cultivation, valued at rupees 407-3-2-8. 

The plaint is, that this reservoir is situated between the estates of 
the plaintiffs and the defendants, and that it has from time immemo- 
rial been part and parcel of the pl;.intiffs’ village of Munowarpoor, 
that the defendants used up the water of the reservoir in ^question 
and got up a false case under Act IV. against one Nurain and 
others for the water of the reservoir, which was ruled to them by 
the magistrate, whose decree was upheld in appeal before the court 
of sessions. 

The defendants, in reply, declare the reservoir to belong to their 
recently resumed and settled village of Kassim Chuk, that the survey 
map shdws that the water which collects in this reservoir fiows 
from the defendants’ village, that the plaintiffs admit that they 
have no land at the back of the bank of the reservoir, that if the* 
water did belong to the plaintiffs, why should they have denied 
cutting the bandh in the Act IV. case ? that in the map defiishig 
the boundaries, the embankment of this reservoir, with the trees on 
it, is included in the village of Kassim Chuk. 

The sudder ameen decides that, in the Act IV. case, the defen- 
dants declared that this reservoir and the land under it appertained 
to Kassim Chuk, whereas in this instance they state that only the 
bank of the reservoir and the^water belong to them, that, on in 
spection by the c^urii^ it appeared that the disputed spot could not 
bear out the representation of the defendants, that the deputy col- 
lector has represented the reservoirs of Kassjpi Chuk to be very 
small and that the village is watered by the rain from the sky, 
that the survey map confers no right, that this appears to be a new 
dispute, raised since Regulation vll. of 1822, was applied to the 
village, that since the usufruct claimed by the plaintiff is excessive, 
a decree is passed, giving the plaintiff possession, with usufruct 
valued at 2 rupees per beegah. • 
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In appeal, the defendants urge no new pleas and merely repeat 
•^their former reply. 

Judgment. 

I quite agree with the sadder ameen in his finding in this case, 
and will only add to his just reasoning the great improbability that 
if the lands of Kassim Chuk had a right of water in this reservoir^ 
well known under the name of Hettee Soorujnee, so important a 
fact should not have been recorded in the settlement proceedings of 
Kassim Chuk. I uphold the decree^ and dismiss the appeal with 
costs, without causing the attendance of the respondent 

• 

The 14th April 1848. 

No. 24 of 1847. 

Appeal against a decree passed by Syud Tuffazzul Hosein, Sudder 
Ameen of Behavy on the 26^A April 1846. 

Purbhoodeobhut and Rughoobeer Singh, (Defendants,) Appellants, 
in the suit, Oebee Singly (Plaintiff,) Respondent, 

, versus 

Purbhoodeobhut, Rughoobeer Singh, Shunker Patuk, Nurain Dut 
Patuk, Rutun Patuk, Rujjoo Patuk, Laldeep Patuk, Teluk- 
dharee Patuk, Musst. Anur Kooner, Jewlal Patuk, Mewa Patuk, 
Purvagdut Patuk, Musst. Champa Kooner, Choonny Patuk, 
Beelas Patuk, Belassmun Patuk, and Heera Patuk, Defendants. 

This suit was instituted on the 8th April 1845, to recover the 
sum of rupees 7S8, 5 annas, the value of rice produced from a 15 
' annas’ share in the village of Rampoor, in 1252 Fusly, and to amend 
a decision under Act IV., dated 3d January 1845. 

The plaint sets forth that the plaintiff advanced 1,085 rupees to 
the defendants, the proprietors of Rampoor, and 'accepted a lease 
from them of this share from 1246 up to 1251, under an agreement 
that the farm should be continued to the plaintiff in the event of the 
defendants not paying up the advance or expiry of the lease, that, 
when the estate Was resumed and came under settlement, the pro- 
prietors were admitted to the settlei^ent, but the revenue authorities 
confirmed the lease of the plaintiff and ordered that, until the money 
advanced should be paid, the farm should be continued to him, that 
after this, and on thoicxpiry of the first lease, the proprietors renewed 
the lease of ten annas, for six years, on a second deed, and the 
circumstance was reported to the deputy collector and to the super- 
intendent of khas mehals, that in the face of this, and without 
making good the money advanced, the proprietors, in collusion with 
the other two defendants, forcibly carried away the rice crops of 
1252 Fusly, that the plaintiffs brought an action under Act IV. 
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against the defendants to recover 1,600 maunds of rice, when the 
magistrate confirmed the occupation of the plaintiff, but ordered onfy 
164 maunds of rice to be made good, referring the defendants, 
Purbhoodeobhut and Rughoobeer Singh (who styled themselves to 
be the rightful farmers of Rampoor,) to a regular suit against the 

K rietors, that since the spoliation of the crops and the occupancy 
e plaintiff were established, this action is brought to recpver the 
balance of the rice carried off. 

Purbhoodeobhut and Rughoobeer Singh (defendants,) in reply, 
plead that the village was certainly leased to the plaintiff, who 
defaulted in 1250 Fusly, when the proprietors borrowed the amount 
of the advance from the defendants and leased the estate to them, 
that the plaintiff refused to accept the money and the proprietors 
gave notice of this refusal to the court, as well as at the khas 
mehal office, and deposited the money in a bank where it now is, 
that this suit, for the prodype of 1252, is not cognizable, and that the 
defendants occupied the farm during that year. 

The defendants, Heeramun Patuk, Beelas Patuk, Jewlal Patuk, 
and Telukdharee Patuk, in reply, support* the representation of 
Purbhoodeobhut and Rughoobeer Singh. • 

The sudder ameen decides that the farm to the plaintif]^ is clearly 
proved, and that the magistrate only awarded 164 maunds of rice, 
that the amount of produce is not correctly stated by the plaintiff, 
since it is not likely that the produce per beegah was the same all 
around : amending the claim of the plaintiff, a decree is therefore 
passed for 201 rupees, 11 annas. 

Against this decree the defendants claiming the farm, institute an 
appeal, in which no new points are raised. 

Judgment. 

The proprietors of this estate are virtually dispossessed b^ the 
first farmer’s (Debee Singh) non-acceptance of the balance of the 
advance, and they had no power to grant a lease to the appellants 
until they had ousted the first farmer ; the appellants’ claim of occu- 
pancy in the farm is si^fficient to warrant the sudder ameen in 
passing this decree in favor of the respondents. I therefore con- 
firm the decree, and dismiss the *appem, without summoning the 
respondents. 

The 14th April 1848. 

No. 26 of 1847. 

Appeal against a decree passed by Syud Tuffuzzul Hosein, Sudder 
Ameen of Behar^ on the 26th April 1847. 

This suit is an appeal on the part of the plaintiffs, Parbhoodeo- 
bhut and Rughoobeer Singh, versus Jeolal Patuk, Teiukdhar^e 
Patuk, Musst. Anur Kooner, wife of Koonja Patuk, the proprietors, 
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and Debec Singh, the farmer of Rampoor. The suit was instituted 
oil the 16th February 1845, to obtain possession in 4 annas of Ram- 
poor, according to a pottah, dated 19th December 1842, and to set 
aside the order under Act IV. noticed in the preceding suit ; value 
computed at rupees 143-14-6. The plaintiffs give the same pleas 
in prosecution of this case, as they did in defending the preceding, 
and they are supported by the defendants, the proprietors ; Deebee 
Singh, the farmer, pleading as in the former suit. 

The sudder ameen decides that, since the farm to Debee Singh 
was confirmed by the settlement officer, no new lease can be given 
till the money advanced is made good and the proprietors get pos- 
session through the court : the case is, therefore, dismissed. In ap- 
peal the plaintifis urge that the proprietors are in possession, as they 
have received the rents from them and confirmed the lease. 

Judgment. 

For the reasons stated in the judgm^t in the preceding case, I 
confirm this decree, and dismiss the appeal, without summoning the 
respondents. < 


The 14tii April 1848. 

No. 26 of 1847. 

Appeal against a decree passed by Syud Tuffuzzul Hosdn^ Sudder 
Ameen of Behar^ on the 2^th April 1847. 

Tnis suit is an appeal on the part of the plaintiffs, Purbboodeo- 
bliut and Rughoobeer Singh, versus Shunker Patuk, Laldeen Patuk, 
NuraindutPatuk,SurbunPatuk and Soorjoo Patuk, the proprietors, 
and Debee Singh, the farmer of Rampoor. The suit was instituted on 
the \^8th February 1845, to obtain possession in 4 annas of Rampoor, 
according to a pottah, dated 19th December 1842, syid to set aside 
the order under Act IV. noticed in the preceding suit, value com- 
puted at rupees 143-14-6. The plaintiffs give the same pleas in 
prosecution of this case, as they did in defending the preceding, and 
they are supported by the defendants, the proprietors ; Dabee Singh, 
the farmer, pleading as in the former suit. * 

The sudder ameen decides that, since the farm tQ Dabee Singh 
was confirmed by the settlement officer, no new lease can be given 
till the money advanced is made good and the proprietors' get pos- 
session through the dburt : the case is, therefore, dismissed. In 
appeal the plaintiffs urge^that the proprietors are in possession, as 
they have received the rents from them and confirmed the lease. 

Judgment. 

For the reasons stated in the judgment in the case No. 24, 1 con- 
firm this decree, and dismiss the appeal, without summoning the 
respondents. 
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The 14tii April 1848. 

No. 27 of 1847. 

Apfeal against a decree passed by Syud Tuffuzzul Ilosein^ 
Sudder Ameen of Behar^ on the 2^th April 1847. 

This suit is an appeal on the part of the plaintiffs, Purbhoodeo- 
bhut and Rughoobeer Singh, versm Ohoonney Patuk, ^ Mohun 
Patnk, Boodlioo Patuk, and Bhookun Patuk, proprietors, and Debee 
Singh, the farmer of Rampoor. The suit was instituted on the 
8th March 1845, to obtain possession of 1 anna share of Rampoor, 
according to a pottah, dated 29th January 1843, and to set aside 
the order under Act IV. noticed in the preceding suit, value com- 
puted at rupees 36-13-7-10. The plaintiffs give the same pleas in 
prosecution of this case as they did in defending the preceding, and 
they are supported by the defendants, the proprietors ; Debee Singh, 
the farmer, pleading as in the former suit. 

The sudder ameen decides that, since the farm to Debee Singh 
was confirmed by the settlement officer, no new lease can be given 
till the money advanced is made good and ^e proprietors get pos- 
session through the court; the* case is, therefore, disnjissed. In 
appeal the plaintiffs urge that the proprietors are in possession, as 
they received the rents from them and confirmed the lease. 

Judgment. 

For the reasons stated in the judgment in the case No. 24, I con- 
firm this decree, and dismiss the appeal, without summoning the 
respondents. 

The 14th April 1848. 

No. 28 of 1847. 

Appeal againsl a decree passed by Syud Tuffuzzul Hoseiny Sudder 
Ameen of BehaVy on the 26/A April 1847. 

This suit is an appeal on the part of the plaintiffs, Purbhoo- 
deobhut and Rughoobeer Singh, versus Heera Singh, proprietor, 
and Debee Singh, tfie farmer of Rampoor. The suit was instituted 
on the 8th Marcl) 1845, t<t obtain possession of 1 anna share of 
Rampoor, according to a pottah dated 28th Poos 1250 Fusly, and to 
set aside the order under Act IV. noticec^ in the preceding suit, 
value computed at rupees 39-7-7-10. The plaintiffs give the same 
pleas in prosecution of this case, as they did in defending the preced- 
ing, and they are supported by the defendants the proprietors; 
Debee Singh, the farmer, pleading as in the former suit. 

The sudder arneen decides that, since the farm to Debee Singh 
was confirmed by the settlement officer, no new lease can be given 
till the money advanced is made good and the proprietors get posses- 
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sion through the court ; the case is, therefore, dismissed. In appeal 
tke plaintiffs urge that the proprietors are in possession, as they have 
received the rents from them and confirmed the lease. 

Judgment. 

For the reasons stated in the judgment in the case No. 24, 1 con- 
firm the decree, and dismiss the appeal, without summoning the res- 
pondents. 

The 14tii April 1848. 

No. 29 of 1847. 

Appeal against a decree passed by Syud Tuffuzzul Hosein^ Sudder 
Ameen of Behar^ on the 2^th April 1847. 

This suit is an appeal on the part of the plaintiffs, Purbhoodeobhut 
and Rughoobeer Singh, versus Boelassrnun Patuk, proprietor, and 
Debee Singh, the farmer of Rampoor. The suit was instituted on the 
^ 8th March 1845, to obtain possession in 4 annas share of Rampoor, 
according to a pottah, d^ated SOthCljyte 1250 Fusly, and to set aside 
the order ijnder Act IV. noticed in the preceding suit, value com- 
puted at rupees 154-14-6. The plaintiffs give the same pleas in 
prosecution of this case as they did in defending the preceding, and 
they are supported by the defendants, the proprietors; Debee Singh, 
the farmer, pleading as in the former suit. 

The sudder ameen decides that, since the farm to Dcbee Singh 
was confirmed by the settlement officer, no new lease can be given 
till the money advanced is made good and the proprietors gel pos- 
session through the court: the case is, therefore, dismissed. In 
appeal the plaintiffs urge that the proprietors arc in possession, as 
they have received the rents from them and confirmed the lease. 

• Judgment. 

For the reasons stated in the judgment in the case No. 24, I 
confirm this decree, and dismiss the appeal, without summoning the 
respondents. 

The 14th Aprii^ 1848. 

No. 30 of 1847. 

Appeal against a decree passed by Syud Tuffuzzul Hosdti^ Sudder 
Ameen ofBehar, on the April 1847. 

This suit is an appeal on the part of the plaintiffs, Purbhoodeo- 
bhut and Rughoobeer Singh, versus Heera Patuk, proprietor, and 
Debee Singh, the farmer of Rampoor. The suit was instituted on 
the 8th March 1845, to obtain pc^ssession of 1 anna share of Ram- 
poQT) according to a pottah dated 29th January 1843, and to set 
aside the order under Act IV. noticed in the preceding suit, value 
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computed at rupees 43-3-7-10. The plaintiffs give tlie saihe pleas 
in prosecution 4of this case as they did in defending the precedirlg, 
and they are supported by the defendants, the proprietors ; Debee 
Singh, the farmer, pleading as in the former suit 

The sudder ameen decides that, since the farm to Debeo Singh 
was confirmed by the settlement officer, no new lease can be given 
till the money advanced is made good and tlie proprietors get pos- 
session through the court ; the case is, therefore, dismissed* In ap- 

E eal the plaintiffs urge that the proprietors are in possession, as they 
ave received the rents from them and confirmed the lease. 

Judgment. 

For the reasons stated in the judgment in the case No. 24, 1 
confirm this decree, and dismiss the appeal, without summoning the 
respondents. 

The* 14Tn AruiL 1848. 

• No. 33 of 1847. , 

Appeal against a decree passed Bp Spud Tuffuzzul Hosein^ Sudder 
Ameen of Behar^ on the \*lth Map 1847. * 

Teeka Singh, Bhopal Singh, Himut Singh, and Doonclee Singh, 
(Defendants,) Appellants, in the suit of Motce Singh, (Plain- 
tiff,) Respondent, 

versus 

Teeka, Singh, Bhopal Singh, Chutoree Singh, Amr Singh, Debec 
Singh, iJoondee Singh, Gundown Singh, Mungul Singh, Fuqeera 
Rae, Pokhun Singh, Deogun liae, Jhundoo Kae, Girwar Rae, a]\d 
Byjoo Rae, Defendants. 

This suit was instituted on the 17th August 1846, to recover the 
sum of rupees 350, 10 annas, 6 pie, the value of a share in 4,000 
maunds of grain, the produce of the farm of the village of Maho- 
med Ameepoor Muee, for 1252 Fusly. 

The plaint sets forth that the plaintiff advanced 500 rupees to the 
defendant, Teeka Singh, and accepted a lease of his two annas’ share 
in this village from 1252 up to 1258 Fusly, at an annual jumma of 
rupees 108 - 12 , 9 on |i deed seded by the cazee and dated. 28th Bhadoo 
1251 Fusly; that when the produce of the spring and autumnal 
harvest of 1252 was stored in the homestead, Teeka Singh and the 
other defendants forcibly took possession *and appropriated the 
whole of it; that in an Act IV. case arising from this occurrence, 
the plaintiff’s right to occupancy of the farm was recognized. 

Teeka Singh, (defendant,) in his^reply, admits the lease to the 
plaintiff, but denies the appropriation of the produce. ' 

Bhopal Sii^b, Himut Singh, and Doondee Singh, (defendantR,)>in 
their reply, plead that the plaintiff's represented to the police that 



52 


ZILLAH BBHAR. 


2,000 maunds of grain was taken aw^, and he now claims a share 
4,000 maunds ; that plaintiff calls T^ka Singh the real defendant, 
so that they are not concerned ; that if the allegation of the plaintiff 
be true, wny do the cultivators refrain from complaint? that the 
fact is, that plaintiff and Geenah Singh his father, on the plea of 
having purchased the four annas’ share of Gondowree Singh in this 
village, appropriated 2,000 maunds of the produce, and anticipated 
the defendants’ action by the institution of this suit. 

The other defendants allow the suit to go by default. 

The sudder ameen decides that, in the proceedings of the criminal 
authorities, the plaintiff’s claim is clearly proved, and it is supported 
by the retaliation of the defendants, but since the valuation on the 
part of the plaintiff is excessive, a decree is passed for 325 rupees 
against the defendants pleading to the suit 

In appeal, the defendants repeat the pleas urged by them in the 
first instance. 

Judgment. 

I see no reason to disturb this decree, and agree with the sudder 
ameen in his reasons for the decree he has passed : it is therefore 
confirmed,*and the appeal dismissed, with costs, without issuing a 
notice for the attendance of the respondents. 

The 19th April 1848. 

No. 4 of 1847. 

Appeal against a decree passed by Sheikh Kassim Alice ^ the Addi- 
tional Moonsiff of Gyahy on the 2Mh Navember 1846. 

•Cheet Lai, and on bis death. Bode Purkasb, his heir, (Plaintiff,) 

Appellant, 

• versm 

• 

Ahmud Allee Khan, Sheikh Joomye, Kurreemdad Khan, Kureem 
Ally Khan, Lala Sohun Lai, and Aboo Khan, (Defendants,) 
Respondents. 

This suit was instituted on the 9th May J845, to recover the 
sum of rupees 83-2, the value of a pair of silver sticks. 

The plaint is, that the plaintiff borrt>wed twojiaii^of silver sticks 
to give effect to a festive procession, which were entrusted to the 
four first named defeiylants, on the security of the two last ; that 
one pair of the sticks were returned and the other pair lost, and this 
action is brought to recover the value of them, but the matter was 
brought to the notice of the magistrate, who referred the plaintiff 
to the civil court for redress. # 

All the defendants, with the exception of Sohun Lai, deny parti- 
cipation in the transaction. Sohun Lai pleads that, on the appli- 
cation of the plaintiff, he supplied these chobdars, and that the plain- 
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tiff made liis own arrangements with them, and that ho was |jio 
security for thdSr good conduct. 

The moonsiff rejects the plaintiff’s claim as his witnesses give 
discrepant evidence, and arc not able to recognize the defendants, 
and because it is not likely that, if these silver sticks were missing, 
the plaintiff would have paid the defendants for their services ren- 
dered in the procession. 

The plaintiff urges, in appeal, that the reply of Sohun Lai esta- 
blishes the fact of the other defendants having been employed in the 
procession ; that tho moonsiff ought to have recorded the discrepancy 
in the evidence of the witnesses ; and that it was on the agreement 
that they should return the silver sticks, that the payment for 
service was made to the defendants. 

Judgment. 

I agree with the moonsiff in his finding in this case. The appellant 
has no proof to support his claim ; and from having paid these 
cjiobdars for their services, he has afforded strong presumptive evi- 
dence that he had no claim against them. *1 therefore uphold the 
decree, and dismiss the appeal, with costs, without issuii^ notice on 
the respondents. 

Tue 19th April 1848. 

No. 5 of 1847. 

Apjfeal c^amst a decree passed hy Sheikh Kasim AlleCy the Additional 
Moonsiff of Gyahy on the 2Ath November 1846. 

MoondreeLal, (Defendant), Appellant, in the suit of Oochhit Sahoo, 
(Plaintiff,) Respondent, 
versus 

Moondree Lai and Munnoo Lai, Defendants. 

This suit was instituted on the 16th June 1846, to recover the 
sum of rupees 38, 5 annas, being the amount principal and interest 
due on a kistbundee, dated 24th April 1843. 

The plaint sets forth that the plaintiff took out execution of a 
decree against the defendant. Munnoo Lai, who executed this deed 
with the otheK defendant, Moondree Lai, as his surety ; that the 
agreement was to pay 2 rupees per mensem, and in the event of 
default the plaintiff was empowered to realize the whole amount 
with interest ; that default dia occur, hence this action ; that the deed 
and security bond were presented to thb moonsifPs court for his 
signature, when the kistbundee was signed and the security bond 
returned. 

Munnoo Lai, defendant, in reply, pleads that this suit is got up 
for the purpose of increasing cxpences, since execution might hlive 
been tuKeu out on the kistbundee. 
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^ Moondree Lai, defendant, in his reply, pleads that as this is a 
second action on the same cause, it will not lie, that the security 
bond was rejected by the court and returned to him, that it was 
made over to one Monee Ram, as useless, who has made it over to 
the plaintiff. 

The moonsiff gives the plaintiff a decree against both the defen- 
dants, as the claim is proved by evidence, and Munnoo Lai admits the 
kistbundee, and Moondree Lai admits the writing of the^ surety 
bond, which is held by and presented to the court by the plaintiff. 

The defendant, Moondree Lai, appeals on the pleas urged in his 
first reply. 

Judgment. 

The kistbundee was entered into in satisfaction of a decree and 
can be enforced without another action. The moonsiff takes no 
notice of this point, nor does he explain in his decree in what way 
this action is cognizable. I therefore reverse the decree, and return 
the case for a review of Judgment with reference to^the above re- 
marks, and pass the usHial order for a refund of the stamp value. 


The 20th Aprid 1848. 

No. 238 of 1846. 

Appeal against a decree passed hy Sheikh Kasim Allee, Additional 
Moonsiff of Gyahj on the November 1846. 

Chuttoor Sahoo, (Plaintiff,) Appellant, 
versus 

jliungee Sahoo and Bhekaree Nooneear, (Defendants,) Respondents. 

Tdis suit was instituted on the 8th March 1845, to set aside the 
sale of a house, by reversing a miscellaneous order oT the additional 
moonsiff of Gyah, dated 3d February 1845. Suit valued at rupees 35, 
the sale prica 

The plaint sets forth that one Runglal Patuk sold this house to 
the plaintiff under a deed of sale ^ated 15th June 1839: that Bhe- 
karee, defendant, rented the house o£ the plaintiff ^ that Jhungee 
Sahoo entered the house in the schedule of the jfroperty of Bheka- 
ree, and it was sold in execution and bought by Jhungee:* that ob- 
jections to the sale were urged by the plaintiff and rejected by the 
moonsiff: that a sale cannot be set aside by a miscellaneous order, 
and this action is brought lo contest the point. 

The defendant, Jhungee Sahoo, in his reply, pleads that the plain- 
tiff and Bhekaree are first cousins, and this sale is a pretence to 
prevent tlie execution of this decree against Bhekaree : that the oc- 
cupan^'y of Bhekaree is proved on the plaintiff’s own shewing : that 
the deed of sale is neither registered, nor sealed by the cazee. 
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The moonsiflF decides that tlie deed of sale produced by tha 
plaintiff was upon an inefficient stamp, when it was first entered with 
his petition objecting to the sale of the house in satisfaction of the 
decree against Bhekaree, that it is neither registered, nor sealed by 
the cazee, it is therefore not valid, and the suit is dismissed. 

Against this decree the plaintiff, in appeal, pleads that hill case is 
made out, and that Bhekaree is a tenant and not a proprietor of the 
house in question. 

Judgment. 

Besides the just reasons recorded by the moonsiff for dismissing 
this claim, an inspection of the deed of sale is quite enough to shew 
that this is a false deed of sale, got up to prevent the execution of 
the decree of Jhungee Sahoo against Bhekaree. 1 therefore uphold 
the decree, and dismiss the appeal, with costs, without issuing any 
notice on respondents. 

• The 20th April 1848. 

No. 8 jof 1847. • 

Appeal against a decree passed hy Sheikh Kasim Allee^ Additional 
Moonsiff of Gyali^ on the 11 th November 1846.* 

Bolakee Lai, (Defendant,) Appellant, 
versus 

Mewah Lai, (Plaintiff,) Respondent. 

This suit was instituted on the Sth April 1846, to recover the 
sum of rupees 51-6-7, being the balance of principal and interest 
due on an account current. , 

The plaint is, that these parties had mercantile transactions be- 
tween them, and on a settlement of account up to Sumbut 1902, a 
balance was shewn in favor of the plaintiff, which the defendant 
refuses to pay. 

The defendant, in reply, admits the mercantile transactions with 
the plaintiff, and pleads in objection to the claim that the plaintiff’s 
partner, one Buldeo Lai, ought to have been a party to the suit : that 
interest is levied on sales of cloth i that a balance of 27-12-7 was 
due to the plaintiff,, 20 rupees 1 anna, of which has been paid, and 
that a maun of ghee was made over to plaintiff which has not been 
accounted for. 

The moonsiff decides that the defendant 'admits these dealings 
with the plaintiff and objects to the interest demanded : that the 
evidence of the witnesses on both sides proves that it is customary 
to levy interest on sales of cloth : that payment was demanded and 
promised : a decree is, therefore, passed in favor of the plaintiff. 

In appeal, the defendant repeats the former defence and calls for 
a show up of the banking books. 
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Judgment. 

Tlic appellant admits that there is a balance aj^ainst him in ac- 
count, and his own witnesses declare that it is customary to levy in- 
terest on money due for the purchase of cloths. I therefore uphold 
tliis decree, and dismiss the appeal, with costs, without causing the 
attendance of the respondent. 

The 2dTH April 1848. 

No. 261 of 1846. 

Appeal against a decree passed hy Moulavee Fureedoodeen^ Moonsiff 
of Aurungabad^ on the 20th November 1846. 

Akhowree Gopal Lai, son and heir of Akhowree Roopnarain Ram, 
(deceased,) and Akhowree Jhubun Ram, (Defendants,) Appellants, 

versus , 

Akhowree Mukhun Ram, himself and as guardian to HeeraLal, sons 

and heirs of Akhowj:ee Sangum Ram, (Plaintiffs,) Respondents. 

This suit ^ as instituted on the 20th May 1845, to obtain posses- 
sion on a I annas share of the village of Pran Chuck, and a fourth 
share in fwo shares of Sondhee under a deed of mortgage, dated 
29th Kartick 1247 Fusly, and to recover the sum of rupees 40 
SIS mesne profits accruing for 1252 Fusly. Suit valued at rupees 
142-1-3-19. 

The plaint sets forth that Akhowree Roopnarain and Akhowree 
Jeetun Ram mortgaged this estate to the plaintiffs father Akhow- 
ree Sangum Ram) that the mortgage was foreclosed according to 
law, and this action is brought to obtain possession accordingly. 

The defendants, in reply, admit the mortgage, and plead that they 
were not served with the Usual notice of foreclosure : that as the 
whole of the mortgage money has never been paid, the mortgage is 
void : that 100 rupees cash was paid, and a teep for the other hundred 
has never been realized : that the agreement was that when the cash 
on the teep was realized the mortgage deed should be registered and 
sealed by the cazee. 

The moonsiff decides in favor x>f the plaintifi^, since the mortgage 
deed was duly made over to him, and !t is clearly pnoved that notice 
of foreclosure was served on the defendants, and rules that it is op- 
tional with the defendants to make the money due on the teep the 
subject of a fresh suit. 

The defendants appeahon the pleas that the whole of the mortgage 
money was not paid up, and that until cash is realized from the teep 
the mortgage is incomplete. 

Judgment. 

‘ I consider this mortgage to be complete, the deed was made over 
to the respondent, and when the mortgage was foreclosed no objec- 
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tions were urged by tlio appellants on tlie score of tlic teep, altlioiiMi 
it is in record that the usual notice of foreclosure was served on tire 
appellants, I therefore agree with the moonsiff in giving the respon- 
dent possession, uphold the decree, and dismiss the appeal, with costs, 
W'itliout issuing notice for the attendance of the respondent. 

The 25th April 1848. 

No. 2 of 1847. ' 

Appeal against a decreepassed by Moulavee Tiifuzul Hosein^ Moonsiff 
of Jehanabady on the hovemher 1846. 

Syud Ameer Alice, Synath Singh, Sewsuhac Singh, Bhow^un 
Singh, and Munnoo'Lal, (Defendants,) Appellants, 

versus 

Doorbejey ifam, (Plaintiff,) Respondent. 

• 

This suit was instituted on the 7th July; 1845, to set aside an 
illegal attachment, and to recover the sum of rupees 1 5 paid into 
the office of the commissioner for distraints. • 

The plaint is, that the defendants took out an attachment against 
the plaintiff to recover an alleged arrear of rent for two houses in 
the village of Oobrah, that the custom prevailing in this village is, 
that the zenana apartments only should be assessed, and that the 
shops attached to them are held by the plaintiff and his brother at a 
fixed rent of 8 tacca, which has always oeen paid, and that the high 
rate of rent now demanded is not usual in that part of the country. 

The defendants, in reply, plead that the customary rent wasde-* 
manded and payment refused, an attachment followed, and this smt 
is an attempt on the part of all the merchants of the village to 
evade shop rerU;. 

The moonsiff sets aside the attachment, and gives the plaintiff a 
decree, because the luggit on which the attachment was made, does 
not agree with the account now rendered by the defendants, nor is 
it signed by either of the two village accountants, but by a third 
party, styling himSclf the naib putwary, who is not named as a 
witness in the £as^. • 

In appeal, the defendants plead that the suit was decided before 
the evidence of the witnesses on either side was taken. 

Judgment. * 

Without doubt the validity of the luggjt on which this attachment 
was taken out is the corner stone of this suit ; and since that is in all 
respects informal, the moonsiff* has done quite right to set- aside the 
attachment : no amount of oral evidence can in any way affect the 
merits of the case. 1 therefore uphold the decree, and dismiss the 
appeal, with costs, without calling upon the respondent to attenif. 
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The 27Tn April 1848. 

No. 239 of 1847. 

Appeal against a decree passed by Moulavee Fureedoodeeriy Moonsiff 
of Aurungahady dated 9th November 1846. 

Jutadharee Miser and Kullahdliaree Miser, (Defendants,) 
Appellants, 

versus 

Sheobukhsh Miser, (Plaintiff,) Respondent. 

This suit was instituted on the 5th October 1844, to recover the 
sum of rupees 296, 15 annas, 4 pie, 10 krant, being the amount 
principal and interest of revenue paid in excess according to 8 
collectory dakhilas. 

The plaint sets forth that the village of Sunrah Bilourah is held 
in equal shares between the plaintiff anc^ the defendants ; that the 
Government revenue i$ fixed at rupees 212-15-3 : that the defendants 
defaulted, and the plaintiff to protect the estate from sate pays in the 
whole of the revenue : that the amount now claimed was due on the 
defendant’s share and has been paidTby the plaintiff. 

The defendants, in reply, plead that from 1246 up to 1250 Fusly, 
a balance ‘of revenue amounting to rupees 889-2-3 was due from 
them : that rupees 273-2 of this was paid through one Rumah and 
67 by the plaintiff: that in 1248 the plaintiff held the defendants’ 
share of the estate in farm, paid 350 rupees as the revenue of that 
year : that at the time of settlement the defendants paid 200 rupees, 
which was transferred to the revenue account, thus rupees 890-2 
was paid into the collectory on account of the defendants’ share : and 
that ndthing can be due to the plaintiff on the score of revenue 
payments in excess. 

The moonsiff, after enquiries from the vakeels of both parties, 
decides that the plaintiff’s claim is just: that the objections urged by 
the defendants of the farm and the transfer are not cognizable in this 
suit, and that the defendants produce no proof of the 67 rupees 
having, as they allege, been paid on their account by the plaintiff: a 
decree is therefore passed in favor of the plaintifil 

The defendants in appeal raise ilo new points. 

This suit was nonsuited by a former moonsiff oA the plea that 
the claims involved amounted to more than he could adjudicate. 
The judge overruled the moonsiff’s decision, and, in a misscellaneous 
proceeding dated 23d July 1846, directed a re-trial, and that the suit 
should be decided on its merits. 

Judgment. 

1 see no reason to disturb this decree. It is proved that the 
respondent paid the Government revenue due on the share of the 
appellants, and they have nothing to shew that they have remune- 
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rated the respondent. I agree with the moonsiff that the alleged 
transfer of 200 rupees and the farm transaction are not cognizabib 
in this suit, since there was no agreement between the parties that 
these transactions should be set-offs in the revenue account. I there- 
fore uphold the decree, and dismiss the appeal, with costs, without 
issuing a notice for the attendance of the respondent. 

The 27Tn Afbil 1848. 

No. 240 of 1846. 

Appeal against a decree passed by Moulavee Fureedoodeeny Moonsiff 
of Aurungabady on the 9th November 1 846. 

Jutadharee Miser and KuIIahdliaree Miser, (Defendants,) 
Appellants, 

versus 

Shewbuksh Miser, (Plaintiff,) Respondent. 

This suit is the same as the preceding instituted to recover the 
amount principal and interest ofn^evenue paid in excess for mouzah 
Muhesra, amounting to rupees 198-12-5. The defendarits’ reply is 
the same, and the moonsiff gives a similar judgment. The defen- 
dants appeal on the grounds set forth in the preceding case. 

Judgment. 

For the reasons stated in the preceding case, I uphold the decree, 
and dismiss the appeal, without issuing a notice for the attendance 
of the respondent 

The 28th April 1848. 

No. 16 of 1846. 

# 

Appeal against a decree passed by Sheikh Aassim Allee, Additional 
Moonsiff of Gyahy on the YJth November 1846. 

Bikramajeet Singh, agent of Jugmohun Bhuyah Gyawal, 
(Defendant,) Appellant, 

« versjis 

Mus^t. Rumah,* (Plaintiff,) Respondent 

This suit was instituted on the 23d November 1844, to recover 
the sum of rupees 242-2, due on a deed of jueebundee, dated 2d 
Ughun 1891 Sumbut 

The plaint sets forth that the defendant, Jugmohun Bhuyah, 
covenanted in this deed to collect the money due on 54 orders on 
Bengalee pilgrims aggregating 277-13, half of which on realization 
was to be paid to tne plaintiff, and to collect 119 Sicca rupees due 
on two bonus, one quarter of which on realization was to be paid to 
the plaintiff ; and it was also agreed that, whatever collections should 
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be mavlo from any pilgrims Ju^moliiin bring back with him 

from Bengab should be divided between them ; that ten years have 
elapsed since this agreement ; that the money has been subsequently 
collected, and not a fraction paid to the plaintiff : hence this action. 

The defendant, Bikramajeet Singh, in reply, pleads that the prin- 
cipal defendant, Jugmohun, does not reside in this district, and that 
the case cannot be disposed of till notice is served on him to plead 
to the claim, that although he is sole and full agent to Jugmohun, 
yet he is only partially acquainted with the nature of this transac- 
tion, that as far as he knows 5 peons were appointed to make these 
collections at a monthly salary of 2 rupees each, that, as they failed 
in effecting their object, notice was gt^n to the plaintiff who was 
called upon to take back the orders and settle accounts for the pay- 
ments made to the peons, that this jueebundee was not entered into 
by Jugmohun. 

The moonsiff decides that the defendajits deny the validity of the 
deed of agreement, that the appointment of the peons to make these 
collections is only a declaration, that the evidence df the plaintiff’s 
witnesses fully establfiihes the claiip : a decree with costs is therefore 
passed in^favor of the plaintiff. 

The defendant appeals, on the pleas that he has never effected 
these collections, which is proved by his still holding the orders, and 
that ho never entered into this^ agreement with the plaintiff, and that 
the plaintiff’s witnesses are all followers and dependants, and that he 
was not allowed to prove that these collections were not made. 

Judgment. 

The moonsiffs investigation is incomplete in this case, and he 
must give the appellant an opportunity to prove that he never made 
«any of these collections. It is not sufficient that the respondent 
should prove the validity of this agreement : the point of collection or 
non^collection must be considered and disposed of. I therefore re- 
verse this decree, and direct a re-investigation witB reference to tho 
above remarks, and pass the usual order for a refund of the stamp 
value to the appellant 

The 28Tn April 184fiL 
No. 20 of 1846. 

Appeal against a decree passed by Moulavee Furcedoodecn^ Moonsiff 
of Aurui\gabadf on the Tth December 1845. 

Bhoop Singh, (Appellant,) Plaintiff, 
versus 

Pooneet Singh, (Respondent,) Defendant 

This suit was instituted on the 9th December 1844, to obtain 
possession in an eight annas’ share of the village of Mcjhur, 
perguunah Shuhui’ghotty, valued at rupees 13-9-7-4. 
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The plaint sots fortli that the defendant mortgaged his estate to 
the plaintiff for a loan of 75 rupees on a deed dated 15th June 182^ 
that the mortgage was foreclosed on the 21st April 1835^ and this 
action is for possession. 

The defendant, in reply, pleads that he has no knowledge what- 
ever of this transaction, that the deed is dated more than twelve 
years ago, and the suit not cognizable. 

The case was decided in favor of the plaintiff by a former moon- 
siff, and his decree was reversed in ^peal before Mr. Forbes, who 
directed a review of judgment, recjuiring tlie moonsifi* to satisfy 
himself in the first instance tliat due notice of foi’eclosure was served 
on the defendant. 

The moonsiff, in this instance, decides that it is not proved that 
notice of foreclosure was served on tlie defendant, and the plaintiff 
is therefore nonsuited and referred to a second foreclosure. 

In appeal, the plaintiff urges that there has been collusion between 
the witnesses to the notice? and the defendant, and that the evidence 
of Bhyram Putwary and Junoo Lai, who were present at the time 
the receipt for the notice was given, is suQicient proof of notice 
having been served. • 

Judgment. 

I agree with the moonsiff in nonsuiting the appellant, since it is 
not proved tliat notice of foreclosure was served on the respondent. 
I, therefore, uphold tlie decree, and dismiss the appeal with costs, 
without causing the attendance of the resj)ondent. 
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Present; W. S. ALEXANDER, Esq., Judge. 


The 6th Apbie 1848. 

Case No. 62 of 1846. 

Appeal from the decision tf Mouloee Alke Suksh, Sadder Anteen of 

Moj^ghyr. 

Endah Koonjvur, (Plaintiff,) Appellant, 
versus 

Ram Golaum Tewaree, Ram Shewuk Tevaree, and others, 

( Defendants,) • Respondents. 

Ahdoollah Khan — JVukeel of Appellant 9 
Zuh^eoodeen Ahmei — Wukeel of Respondents. 

Claim, possession of lands, instituted 26th December 1845, decid- 
ed 11th November 1846.^ 

This was a suit to regain possession of 25 becgahs of land, out of 
204 beegahs 10 cottahs of jagheef lands from which defendants had 
dispossessed plaintiff, the heir of Byjonath Sing, subadar. The 
defendants pleaded that they held under a deed of gift executed by 
Ram Koonwur, widow of the deceased subadar. • 

The sudder ameen has upheld tliat instrument and dismissed 
plaintiff’s claim, , 

In appeal it has been shewn that the instrument on which the 
decision of the lower court has been founded is a mere copy, and 
written on a stampt paper of 8 annas’ value. By Section 20, Re- 
gulation X. of 1829, copy of a deed to answer the same purpose as 
the original requires the same duty, as prescribed for the original 
deed. • 

Ordered, 

That the decision of the lower court be sdt aside and the case 
restored to the file^ of the sudder ameen, who will exercise his 
discretion in granting or not granting the defendants an oppor- 
tunity of remedying the defect A strict enquiry in this case is also 
necessary to ascertain what has become of the original deed, a point 
not noticed in the decision. The usual order with respect to stamp 
fees. ^ 
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The 29th April 1848. 

■ Case No. 63 of 1846. 

Appeal from the decisio7i of Moulvee Allee Bux, Sudder Ameen o f 

Monghyr. 

Mirza Ameer Beg, (Plaintiff,) Appellant, 
versus 

Soopiin Lall, Beharcc Lall, Musst Jewun Koonwur, Jngernath 
Singh, and Etraj Koonwur, (Defendants,) Respondents. 

Reza Ilossein Ashrut Alice — Wuheel of Appellant 

Abdoollah Khan and Muddun Thakoor — Wukeels of Respondents, 

Claim, to set aside a sale, instituted 20tli January 1846, decided 
12th November 1846. 

This suit was commenced by plaintiff/ to set aside a sale effected 
under the following circumstances as set fortli in the plaint. The 
defendants, Soopun l^oll and Beharee Lall, took out ^execution of a 
decree held by them against the ckfendant, Musst. Jewun Koonwur, 
and made application for the sale of a certain orchard comprising 

6 beegahsk 10 cottalis of rent-free land. The court, before whom 
the application was pending, directed enquiry to be made in the col- 
lector’s office, to ascertain whether the rent-free land was registered 
in the name of Musst. Jewun Koonwur, and, receiving a reply in the 
negative, ordered a sale to take place of the fruit trees only ; which 
order was carried into effect in August 1841, and tlie defendant. 
Ram Chand Singh, became the purchaser at a price of 195 rupees 
8 annas. The purchaser proceeded to take possession and in doing 
*80 included another parcel of land of 10 cottahs, contiguous to the 
orchard, thus possessing himself of 7 beegahs. The aforesaid 

7 beegahs, however, form a [lortion of plaintifPs rent-free lands, which 
comprehend 25 beegahs, a moiety of which was acquired by grant 
(suniiud) and a moiety by purchase. Plaintiff applied to the court 
ordering the sale, but was referred to a regular suit, and he now sues 
for possession and mesne profits. 

Musst. Jewun Koonwur answers that her ancestor Gunput Singh, 
held possession of 8 beegahs of rent-fr^ land, withoj^t the right being 
before questioned. The decreeholders petitioned for the sale of her 
property in execution of tlicir decree, and the sale took place 
accordingly. ‘ 

The decreeholders and the purchaser plead, in their answers, the 
general issue. 

The sudder ameen observes, in his decision, tliat the right of plain- 
tiff to the land, the subject of the present suit, appears clear from an 
extract from the book of registry for the year 1802 and from other 
documents. Plaintiff, however, made no objections to the sale of the 
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trees for a full year after that event. Had the orchard been planted 
by him he would assuredly have entered objections to the sale at the 
time. He is, therefore, entitled to a partial decree for the land only, 
and plaintiffs costs to be paid by such of the defendants as have not 
been released from responsibility, but plaintiff must discharge the 
costs of the decreeholders. 

Plaintiff and two of the defendants preferred appeals from this 
decision. The plaintiff, on the ground that possession of the trees 
was refused by the lower court, because he had not preferred objec- 
tions to the sale. He was not aware the sale had taken place till 
dispossessed by the purchaser. On application to the court ordering 
the sale, he was directed to commence a suit, the result of which has 
been the release from responsibility of the parties who caused the 
sale and an order for him to discharge their costs. 

A summons was issued for the respondents to attend. 

^ Judgment. 

The decision of the sudder ameen is, in my opinion, incomplete, for 
he has pronouifccd a decree for appellant which is worthless and next 
to impossible to carry into execution. It has been pleaded, moreover, 
by the defendant, Jewun Koonwur, that the ground has •been for 
many years in possession of her ancestors, who planted the Jruit trees 
some thirty years ago. Now if the sudder ameen was satisfied that 
appellant had no claim to the trees, and on local enquiry it appeared 
that the orchard was the growth of nearly that number of years, 
how could he, under the statute of limitation, decree to appellant pos- 
session of the ground on which such orchard stood ? Tlie case is a 
complicated one in consequence of the sale of the trees only having 
been made by order of the court ; and I consider further enquiry 
necessary in order that a more satisfactory decision on the merits of 
the case may be pronounced. 

Ordered, 

That the appeaf be decreed and the decision of the sudder ameen 
set aside, and the case be returned to the sudder ameen to replace on 
his file and to decide on its merits after local investigation. The 
usual order with respect to stamp duties. 

The 29th April 1848. 

' • No. 64 of 1846. 

Appeal ffom the decision of Moulvee Ally Buksh^ Sudder Ameen of 

Monghyr. 

Musst. Jewun Koonwur, (Defendant,) Respondent, 
versus 

Mirza Ameer Beg, (Plaintiff,) Respondent. 

Fob the reasons entered upon in ap^al case No. 63 decided this 
day, pertinent equally to this appeal, me same order as in No. 63. 



38 


ZILLAH DIIAUGULPORE. 


The 29th Afbil 1848. 

€ Case No. 65 of 1846. 

Appeal from the decision of Moulvee Ally Buhshy Sudder Ameen of 

Monyhyr, 

Ram Chund Sing, (Defendant,) Appellant, 
versus 

Mirza Ameer Beg, (Plaintiff,) Respondent. 

For the reasons stated in appeal case No. 63 decided tliis day, 
and applicable to this appeal, the same order as in No. 63. 
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Present: W. LUKE, Esq., Officiating Judge. 

The 3d April 1848. 

No. 16. 

Appeal from a decision of the Principal Sadder Ameeny Moulavee 
Fuzzul Ruhbeey dated 18^A August 1847. 

Raghub Ram Mookerjec, (Plaintiff,) Appellant, 
versus 

Gkinga Govind Doss and Gooroo Govind Doss, (Defendants,) 

« Respondents. 

This suit was instituted to recover a bond debt for rupees 1,435, 
10 annas, 5 giindahs, 1 cowrie, 1 krant, incli:^ive of interest. 

The plaintiff states that, on#the lltli Kartick 1246 B. S .9 he 
lent the defendants 1,000 rupees, to carry on business *at Culna, 
and they executed a bond on that date to repay the amount in 
Srabun 1247. In Kartick 1248, 225 rupees were paid in liquida- 
tion, but plaintiff failing to recover the balance now seeks to recovei* 
it. The defendants deny all knowledge of the bond and of the party 
who sues them ; they deny also ever having resided in or near Culna, 
for the purpose of carrying on trade there. They further add that 
they live in the Rajshaye district some six days’ journey from Culna, 
and that their rank is that of Sircar and not Doss, as erroneously 
represented by plaintiff. * 

The principal sudder ameen observes that the bond is nothing 
more than a promissory note, that if so large a sum as 1,000 
rupees had been borrowed, as represented, some equivalent would 
have been made in the bond in the shape of mortgage. He further 
states that the evidence of the witnesses attesting the bond, and to 
the payment of a portion of the debt, is so conflicting and contradic- 
tory that not a particle of faith can be placed in it, and that on the 
other hand the^documentary, and oral evidence of the defendants 
proves that the sigrfSatures on the bond are not those of the defendants, 
and that*the rank of the latter is Sircar and not Doss, as stated in 
the plaint and in the bond : for these and oth&r reasons the principal 
sudder ameen dismisses the case. 

On a careful review of the proceedings, I see no reason to differ 
with him. In my opinion the suit is a tissue of falsehood and fraud 
from beginning to end : the plainjdff is evidently the creature of some 
other party or parties, who have instigated him to institute the^e 
proce^ings to gratify malicious ends. The appeal is dismissed with 
costs, and the decision of the lower court affirmed. 
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, The 3d April 1848. 

No. 18. 

Appeal from a decision of the Sudder Ameen^ Mahomed Saemy 
dated 11 th August 1847. 

Madhub Chunder Roy, (Defendant,) Appellant, 
versus 

Molies Chunder Mookegea, (Plaintifti) Respondent. 

This suit was instituted to recover a bond debt for Company’s 
rupees 794-10-5, including interest, bond bearing date 19th Chyte 
1247 B. S. 

The defendant denies the bond, and urges that causes over 
which he had no control prevented his producing his witnesses. 
The sudder ameen decrees for the plaintiff; but in my judg- 
ment the inquiry, on which his decision is grounded, is incom- 
plete. In the bond it is stated that the money, borrowed by defen- 
dant, was to be applied in liquidation of revenue due to the maha- 
rajah of Burdwan, and plaintiff, states it was so applied. A refer- 
ence to the zemindarry accounts wbuld settle this point and show by 
whom and on whose account the bank notes, specified in the bond, 
were paid f this has not been done. Again, it would appear that the 
summons for attendance of defendant’s witnesses was not issued, fail- 
ing the usual deposit The defendant urges that his village was at 
that time, August 1847, inundated by tlie Damooda, and that all 
communication with the sudder station was cut off ; no inquiry on 
this point has been made. The appeal is decreed and the case re- 
manded to the sudder ameen with a view to his making further in- 
vestigation with reference to the remarks above made. The value 
of stamp incurred in pr^erring this appeal to be refunded in the 
usual manner. 

Tnis 4th April 1848. 

No. 282. 

Appeal from a decision of the Moonsiff of Bhattoorea, Gopatil 
Chunder Ghose, dated 3d July T846. 

Brijo Soondree Goopt, (Pl&intiff,) Appellant, 
versus 

Ram Mohen Roy, (Defendant,) Respondent.' 

The plaintiff in this case sued for maintenance, as .widow of the 
son of defendant^ at the fate of 6 rupees per mensem from the 6th 
Asar 1249, the day'bn which she was ejected from defendant’s house. 
The defendant replies that the plajptiff left his house in 1241 B. S„ 
Md he then gave her 200 rupees ii) cash apd 200 rdpees’ worth of 
jewels ip lieu of maintenance ; and thatshe then granteda deed of nelease 
of all future claims. The moonsiff, in his decision, rejected the ikrar- 
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nama and decreed for maintenance at rate of 1-4 per mensem. In 
appeal the Judge, deeming the amount inadequate, amended the^ 
award of the lower court, increasing the maintenance 1-4 to 5 per 
mensem. The case was remanded, on special appeal, for further 
inquiry as to the means of the defendant, and for opinion whether 
the ikrarnama was, or was not, valid. 

After a careful review of the proceedings, I concur with the moon- 
sifF in rejecting the ikrarnama. The evidence of the attesting 
witnesses is not, I think, trustworthy. 

First, because the terms of the ikrarnama are opposed to the shas- 
ters : it gives to the plaintiff her personal jewels “ stridhmC^ in addi- 
tion to other property ; and, secondly, because it is improbable that the 
plaintiff would have consented to receive her own jewels, her right 
to which could not be disputed, in lieu of maintenance defend? nt 
was bound to supply ; and further, had the ikrarnama been executed 
by plaintiff, it is rcasonable*to suppose some members of defendant’s 
family, or his domestics, must have been privy to the transaction, 
and would doubtless have borne witness to it The next point for 
consideration is, what means the defendant possesses of meeting tlie 
claims of the plaintiff? The evidence as to the value of defendant’s 
property is conflicting. Plaintiff states it to be 1 7,000# rupees ; 
but this is satisfactorily disproved by the documents filed by the 
defendant. The defendant admits his property to be worth about 
460 rupees ; but were this the real value, the defendant, admitting 
the ikrarnama to be true, would scarcely have given the plaintiff 
400 rupees’ worth of property iu lieu of maintenance. The moonsiff 
would adhere strictly to the shasters, and award maintenance to tho 
extent authorized in similar cases ; but that award is not, in my judg- 
ment, reasonable or consistent with the position of the parties in life. • 

I would assume, as the basis of calculation, the amount which 
defendant states ^ he gave in lieu of maintenance, viz. 400 rupees ; 
this sum, at 6 per cent, per annum, would yield 2 rupees per mensem, 
which appears sufficient for the plaintiff’s suppox’t. The decision of 
tho moonsiff is therefore modified to this extent, and the appeal 
decreed. Respondent paying costs in proportion to the award. 

, The 4t9 April 1848. 

No. 277. 

Appeal from a decision of the Moonsiff of Rhattoorea^ Gopaul 
Chunder Ghose^ dated 3d July 1846. 

Ram Mohun Roy, ( Defendant,/ Appellant, 
versus 

Brijo Soondree Goopt, (Plaintiff,) Respondent. 

The respondent in this case is the appellant in case No. 282 ; th^ 
grounds of decision are fully recorded in the latter, and need not be 
here recapitulated. The appeal is accordingly dbmissed. 
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The 13th Atbil 1848. 

No. 352. 

Appeal from a decision of the Moonsiff of Suleemahadj Gunga 
Churun Shome^ dated ZOth November 1847. 

Nub Kishore Paul, (Defendant,) Appellant, 
versus 

Zakccr Mullick and others, (Plaintiffs,) Respondents. 

This suit was instituted to set aside a summary award, made 
under Regulation VII. of 1799, and to recover an excess payment 
on account of rent, amounting, with interest, to Company’s rupees 
63-9-18. 

The plaintiffs state their rent annually is rupees 93-7-8-3 ; and 
that for the year 1252 B. S., they paid the gomastah of defendant, 
who farms the estate, 88 rupees in liquidation, and hold receipts for 
the same. The defendant demanded an increase on the jumma of 
2 annas in the rupee, which plaintiffs resisting, defendant filed a 
suit against them in the collector’s court, and caused a process of 
attachmant to be issued ; to stay which the plaintiffs paid defendant 
rupees 62-5-18, when the latter filed an acknowledgment in the col- 
lector’s court, and further proceedings were suspended. The defen- 
dant states the plaintiffs’ jumma annually is Company’s rupees 
99-12-17-2; that they (plaintiffs) paid in part, on account of 1252 
B. S., 44 rupees; that in failure of recovering the balance, viz. rupees 
55-12-17-2, defendant sued them summarily ; that the plaintiffs 
having subsequently adjusted the demand, defendant filed a ruffana- 
meh in the collector’s court. 

• The defendant, in support of his demand, files accounts pertaining 
to 1252, and the two or three previous years, in wliicli the plaintiffs 
appear liable for the amount jumma claimed by defendant; but these 
are full of erasures and alterations, — the details and totals do not cor- 
respond, and altogether bear a very suspicious appearance. The defen- 
dant’s gomastah, in his evidence, states that when his employer rented 
the estate in 1252 B. S., he only obtained a balance sheet from his 
predecessor and no accounts in detail ; but ihe fact of the latter 
having been filed contradicts this statement. I aiQ of opinion that 
no faith can be placed in it, nor in the accounts which he, the go- 
mastah, declares to be authentic. 

The plaintiffs produce dakhilas of rent paid in 1251 B. S., the 
year previous to that for which defendant took the estate in farm ; 
the aggregate of these dakhilas (which I deem valid documents, as 
they correspond exactly with documents of a similar nature filed, and 
pronounced authentic in other suits in which ryots of the same village 
were concerned) is Company’s rupees 93, and witnesses depose to 
lhat being the amount which plaintiffs have annually paid ; and I 
think there can bo no doubt that that is the sum for which they are 
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liable, and no more. According to the dakhilasof 1252 B. S., th^ 
plaintiffs have paid 88 rupees on account of that year. The defen- 
dant’s gomastah, however, declares only five of the number filed are 
written and signed by him, but they all correspond with each other 
in every respect ; and I see no reason to doubt the truth of the whole, 
especially as the testimony of the gomastah is contrary to what the 
dakhilas prove (I refer to those he pronounces authentic,) and op- 
posed to the statement of defendant in his reply. 

The ruffanameh, filed by defendant in the collector’s court, is 
evidence that he obtained from plaintiffs rupees 62-6-18, which 
sum the plaintiffs were, in my opinion, compelled to pay to stay 
the process of attachment, and which amount is in excess of what 
defendant had a right to demand. The appeal is therefore dismissed, 
without serving a notice on respondents, and the decision of the 
lower court affirmed. 


The 14th April 1848* 

No.*341. 

Appeal from a decision of the Moonsiff of Suleemabad^ Gvnga 
Churun Shome, dated 24/A November 1847. 

Ramjae Raha, (Defendant,) Appellant, 
versus 

Byrubbee Dassee and others, (Plaintiffs,) Respondents, 

This suit was brought to recover arrears of rent, amounting, with 
interest, to rupees 22-10-17-1, accruing from 1249 to 1252 B. S. 
The defendant rents certain lands in the village of Ashtye, fop 
which he pays an annual rent of rupees 33-11-8. The defendant 
does not dispute the jumma, but states that he paid, on account 
of 1249 B. S., ''rupees 33-14; but that plaintiffs only gave him 
credit for 23 rupees. In support of his statement he produces four 
dakhilas ; in that for 1249, the aggregate amount, stated to have 
been paid, is rupees 33-14. This sum is in excess of that for which 
defendant was liable, and his reason for the excess payment he 
cannot satisfactorily explain. ^ The moonsiff attaches no credit to 
the dakhilas. ne (Observes that, although pertaining to four separate 
years, they have evidently all been written at one and the same 
time ; and that they bear the signature of the gomastah, whom the 
defendant has failed to produce to bear testimony to their correct- 
ness, though repeatedly called on to do tfo. On the other hand, 
the accounts filed by plaintiffs, the correctness of which is sworn 
to by the gomastah of the village, and which the defendant does not 
dispute, except in one instance in 1249, show the defendant to 
be a defaulter for that year to the extent of 10 rupees, and the 
moonsiff decrees on these grounds for the plaintiffs. 
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On a review of the proceedings, I see no reason to differ in opinion 
with him. Except the dakhilas, (which I agree with the moonsiff in 
thinking have been made np for the occasion), the defendant gives no 
evidence whatever in support of his statement. The appeal is 
therefore dismissed, without serving a notice on respondents, and 
the decision of the lower court affirmed. 

The 17tii April 1848. 

No. 1. 

Appeal from a decision of the Principal Sudder Ameen^ Moulavee 
Fuzzul Rubbecy dated 22d January 1848. 

Ram Chunder Adhikaree, (Plaintiff,) Appellant, 
versus 

Harroo Chunder Bhuttacharj, (Defendant,) Respondent. 

Tins suit was brought to recover a bond debt of 1,316 rupees, 
including interest: bond bearing date 14th Poose 1251). 

Defendant denies having borrqjwed any money or executed any 
bond. He states that on the date which the bond bears, he was 
living at Muneerampore, in the 24-Pergunnahs. 

The principal sudder ameen attaches no credit to the bond, and 
dismisses the case. The evidence of the witnesses attesting the 
bond are utterly unworthy of belief ; as their evidence is contra- 
dictory in all the important points connected with the execution of the 
bond, and the payment of the money, &c. It is also clear that enmity 
lias for a long period existed between the defendant and the plain- 
tiffis family, prior to the date on which the bond is stated to have 
•been executed, giving rise to serious chai’ges preferred in the courts 
of W est Burd wan and elsewhere. It is improbable, therefore, that, 
under such circumstances, the defendant should borrow money from 
the plaintiff, or place himself under any obligations! I concur with 
the principal sudder ameen in the belief that this suit has originated 
in feelings of revenge, with a view to harass and annoy the defend- 
ant. The appeal is dismissed without serving a notice on defendant, 
and the decision of the lower court affirmed. , 

The 18th Apr*il 1848. ‘ ^ 

No. 354. 

Appeal from a decisioif of the Moonsiff of Suleemabady Gunga Churun 
Shome, dated ZOth November 1847. 

Nub KishoVe Paul, (Plaintiff,) Appellant, 
versus 

Zak^r Mullick and others, (Defendants,) Respondents. 

^.This suit was instituted to recover an arrear of rent, amounting, 
with interest, to Company’s rupees 15-14-10, on account of the year 
1253 B. S. The defendants urge that they have paid the same, 



ZTLLATl EAST BURDWAN. 


55 


and file a receipt in support of their statement. On the date this 
suit was filed by plaintiff, the defendants instituted a suit against 
plaintiff, the merits of which are fully entered into an appeal 
No. 352. The parties are at issue as regards the annual amount of 
rent. In the appeal referred to, the jumma for which the respond- 
ents are liable, has been determined; and, assuming that as the 
basis of calculation, the amount of plaintiff ’s claim, to the close of 
of Sawun 1253, is rupees 32-8. The defendants, in proof of pay- 
ment, file a dakliila for 30 rupees, paid to the close of Asar 1253. 
The plaintiff disputes the dakliila, but I have no doubt of its truth ; 
it corresponds in every particular with those filed in Case 352, for 
the year 1252 B. S., which have been pronounced authentic. On 
the other hand, the plaintiff files no evidence in support of his claim, 
save the accounts which have been rejecited in Case 352 as unworthy 
of credit. For these reasons the appeal is dismissed without serving 
a notice on respondents, aftd the decision of the lower court affirmed. 

The 18th April 1848. 

No.. 353. 

Appeal from a decision of the Moonsiff of Suleemabady Gtinga Churun 
Shorne^ dated ZQth November 1847. • 

Nub Kishore Paul, (Plaintiff^) Appellant, 
versus 

Zakeer Mullick and others, (Defendants,) Respondents. 

This suit was instituted to recover an arrear of rent, amounting 
to Company’s rupees 5-4, on account of 1253 B. S. The circum- 
stances that gave rise to this suit are exactly similar to those stated 
in Case No. 352. It is, therefore unnecessary to repeat them here. Iii 
answer to plaintiff ’s claim, the defendants file a receipt for 9 rupees. 
As it corresponds exactly with other dakhilas, pronounced good and 
valid in the other Cases (Nos. 352 and 354,) its validity cannot be 
disputed. The same arguments urged against plaintiff’s claim, in 
the cases quoted, are equally applicable in this. The appeal is dis- 
missed without serving a notice on respondents, and the decision of 
the lower court affirijied. » 

* The 19th April 1848. 

* No. 19. 

Appeal from a decision of the Sudder Ameen* Mahomed Saim, dated 
30th November 184/. 

Jye Gopaul Chattoorjee and others, (Defendants,) Appellants, 

versus 

Motee Lai Seal, (Plaintiff,) Respondent 

This suit was brought to recover rupees 784-6-6, principal and 
interest, portion of a sum paid by plaintiff to the collector to save 
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talooka Pran Battec from sale for arrears of revenue. The plaintiff 
states that on the 28th March 1846, he deposited in the collector’s 
court rupees 1,878-4-4, to stay the sale of the aforesaid estate; that, 
of this sum, rupees 148-5-8 was the amount of his liabilities. Of 
the balance, rupees 1,729-14-8, he subsequently recovered from the 
putneedars rupees 1,284; and he now seeks to recover the difference 
between these items, after deducting rupees 266-3-10 the amount of 
rent for Falgoon and Cliyte 1252, due by the putneedars to plaintiff 
as malick of 9 annas 12 gundas’ share. The defendants offer no 
objections to plaintiffs claim, but raise demurrers in their reply and 
petition of appeal to the proceedings in the case as informal ; these 
having no foundation have been overruled. The plaintiff establishes 
the fact of his having paid the collector rupees 1,878-4-4, on account 
of balance of revenue due by talooka Pran Battee ; and his accounts, 
which are duly attested, prove that the defendants are liable for 
Company’s rupees 712-2-6, which amount' the sudderameen decrees 
with interest. This decision I see no cause to disturb it is therefore 
affirmed, and the appeal dismissed without serving a notice on res- 
pondent. • 

* The 20Tn April 1848. 


No. 5. 

Appeal from a decision of the Moonsiff of Bhattooreay Gopaul 
Chunder GhosCy dated 30th November 1847. 

Sheik Khooda Bux, (Plaintiff,) Appellant, 

• versus 

Seetanath Koowur and others, (Defendants,) Respondents. 

This suit was brought to recover a bond debt of rupees 30-7 ; 
the bond bearing date 15th Chyte 1251. The defendants deny all 
knowledge of the transaction to which plaintiff refers. The moon- 
siff observes, in the first place, that the writer of the bond, Ramkoo- 
mar Goon, and the attesting witness, Roopchurun, who give evidence 
in support of plaintiffs claim, are totgilly unworthjs. of credit. Both 
these parties deny that any ill-will exists between’ them and the de- 
fendants; though it is proved by documents, filed by the letter, that 
they, defendants, are plaintiffs in a suit before the moonsiff, and the 
saii witnesses, defendants. The witness, Ramkoomar Goon, in 
another case, quoted by ‘the moonsiff, perjured himself ; and Raj- 
chunder, though he acknowled^s acquaintance with the plaintiff, is 
unable to describe his person. The moonsiff consequently dismisses 
the case. On a review of the papers, I see no reason to differ with 
him in the opinion he has formed ; his decision is therefore affirmed, 
and the appeal dismissed without serving a notice on respondents. 
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The 24tii April 1848. , 

No. 6. 

Appeal from a decision of the Moonsiff of Kytee^ Pearee Mohun 
Bauer jee^ dated 1st December 1847. 

Sheik Subjan, (Plaintiff^) Appellant, 

versus 

Hurris Cliunder Mookerjee, (Defendant,) Respondent. 

This suit was instituted to recover a bond debt for Company’s 
rupees 142-9, including interest. 

The defendant denies the bond, and alleges that the suit has been 
preferred at the instigation of his enemies. The moonsiff rejects the 
bond. He is of opinion that, although the stamp paper bears date 
1843, the bond has been recently written ; he remarks that the sig- 
nature on the 1)ond does not correspond with those on the wukalut- 
nama, and the copy of the bonc^ written by defendant in the moon- 
sifFs presence ; and that two of the witnesses, whose names appear 
at the foot of the bond, deny having witnessed any such deed ; and 
for these reasons dismisses the case. 

The defendant was cited to appear on the 25th Chyte 1253, but 
failing to do so the suit was proceeding exparte* On the 22d 
Asar, three months subsequently, the defendant moved the court for 
permission to allow him to fife his answer, which was allowed, 
though in my judgment on insufficient grounds; his plea being 
absence from his home. By his own admission he is a mahajun and 
tookdar, and would therefore, even if absent, have been informed of 
what was going forward at his house ; and his allowing the case to 
proceed exparte, for three months, is a strong argument in favor of 
the plaintiffs claim against him. Again, the circumstances under 
which the two witnesses, Hullodhur and Kulleemoodeen, come 
forward, are suspicious ; they file a petition accusing the plaintiff’ of 
having forged a bond and affixed their names to it as attesting wit- 
nesses. They wouljl scarcely have volunteered such a petition, 
unless instigated hy an interested party. No doubt their proceeding 
was intended to benefit the deTendant; it has, in my opinion, a con- 
trary tendency to that which the moonsiff gives it, and adds weight 
to plaintiff’s claim. The evidence of the other attesting witnesses is 
clear and consistent as to the payment of the money and the execution 
of the bond, &c., and I do not see on i^hat grounds tlie moonsiff 
rejected it The signatures of the defendant^ on all documents spe- 
cified by the moonsiff, appear to me to correspond. For these reasons 
I cannot arrive at the same conclusion as the lower court; and, 
deeming the bond a valid document, I decree the appeal with cost^ 
and set aside the decision of tlie moonsiff. 
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The 25th April 1848. 

* No. 1. 

Appeal from a decision of the Sadder Ameeiij Mahomed Saim, dated 
2dth January 1848. 

Judoonatli Soiiclel, for self and as attorney of Srccnatli Sondel, insane, 
and Govind Nath Sondel, minor, (Plaintiffs,) Appellants, 

versus 

Kunnuck Monee Debeea, (Defendant,) Respondent. 

This suit was instituted to set aside an award, made under the 
provisions of Act IV. of 1840, and to recover possession of a house. 

The defendant is the mother of the plaintiff and the parties he 
represents. Their father, Debnath Sondel, at his death, executed a will 
in which he appointed his son, Seetanath Sondel to administer to his 
estate and to divide the property, &c.,into four equal shares, but enjoin- 
ing, at the same time, that whatever steps were taken should be with 
the sanction and concurrence of the mother; the defendant. Secta- 
nath appears to have died during the plaintiffs minority ; and his 
younger brother, the glaintiff^ claiming the right to administer to the 
estate in the same manner as his brother, has given rise to disputes 
and law «uits, the present amongst others. The plaintiff* now sues, 
in virtue ef a power of attorney granted, as he says, by his deceased 
brother, Seetanath, for his and his brothers’ rights in a house. This 
liouse is j)roved to be occupied by the defendant ; and the evidence 
given in the magistrate’s court, in the case instituted under Act IV. 
of 1 840, establishes the fact of defendant’s possession both before and 
subsequent to the death of plaintiff‘’s father. The defendant does not 
dispute the right of her son to the house ; but she claims the privilege 
of residing in it under certain clauses of the will aforesaid, which 
‘provides that her son, in administering to the estate, shall act with her 
advice and approval. The object in inserting this clause was, I 
think, to meet difficulties that might arise such as the one at issue. 
Without violating the terms of the will, the plaintiff cannot, in my 
opinion, forcibly eject the defendant, his mother, from the house, the 
possession of which she has enjoyed both prior and subsequent to her 
husband’s death. The decision therefore of the lower court is, under 
this view, just and equitable, and is hereby affu’med, and the appeal 
dismissed witli costs. ^ 

The 26th April 1848. 

• No. 61. 

Appeal from a decision of the Moonsiff of KyteCy Pearee Mohun 
Banerjee^ dated \2th February 1848. 

Syud Samin Alee, (Plaintiff,) Appellant, 
versus 

^ ^ Beeprodass Bagdee, (Defendant,) Respondent 

This suit was brought to recover an arrear of rent for 1250 
B. S., amounting, with interest, to Company’s rupees 9-4-5-2. The 
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E laintiff states defendant entered into a verbal arrangement with 
im, on the 23d Bjsack 1250^ to cultivate 3 beegahs, 10 cottalis of* 
land at an annual rent of Sicca rupees 6-2 ; but that he^ defendant, 
failed to pay his rent for that year. Ihe defendant admits having 
cultivated the land, but upon a written agreement, to the intent that 
plaintiff was to have as rent a share of the produce, which was duly 
made over to him. The moonsiff is of opinion that the agreement 
between the parties was a written one. Had it been merely mvd 
voce, it is highly improbable, he thinks, after the lapse of so long a 
period, (four years,) the plaintiff should recollect the exact date, 
which he specifies in his plaint, on which the lease was granted, or in 
whose presence it was made ; and still more unlikely the witnesses 
should remember these facts. 

The defendant states that a “ kubooleuf ’ was given by him to 
plaintiff, of the purport stated in his reply ; and his witnesses depose 
to his having actra up to the terms of it, by giving to plaintiff his 
share of the produce of tne land ; and the moonsiff deeming the 
latter to be the correct view of the case dismisses it. On a review 
of the proceedings, I see no reason to differ in tpinion. The appeal 
is therefore dismissed, without serving a notice on the respojident. 


The 26th April 1848. 


No. 62. 

Appeal from a decision of the Moonsiff of Suleemabad, Gunga Churun 
Shome, dated 25th January 1848. 

I 

Sheik Saim and others, (Defendants,) Appellants, 
versus 

Sheik Chand Mundul, (Plaintiff,) Respondent. 

This suit was brought to recover a bond debt, with interest, 
amounting to rupees j50-12. ^ 

The defendant jdenies having borrowed the said amount. 

The moonsiff’s enquiry appears incomplete. He has omitted to 
take the Evidence of the party who wrote the bond, and to call on 
the plaintiff, who from the testimonv of his own witnesses is engaged 
in trade, to produce his accounts tor the yepx in which the transac- 
tion under review is stated to have occurred. Ordered therefore 
that the appeal be decreed, and the case remanded to the moonsiff 
for further investigation with reference to the foregoing remarks. 
The value of stamp used in preferring this appeal, to be refunded ip 
tlie usual manner. 
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The 27th April 1848. 

No. 65. 

Appeal from a decision of the Moansiff of Samuntee^ Sreekant Sing, 
dated 28th January 1848. 

Bishnath Sing Roy^ (Plaintiff,) Apppellant, 
versus 

Bungsee Paik, (Defendant,) Respondent. 

The plaintiff sues to recover arrears of rent, with interest, accru- 
ing from 1249 to 30th Aughun 1253 B. S. 

The nioonsiff’s inquiry is incomplete. The plaintiff, in his rejoinder, 
urges that certain documents, which he names, may be called for 
as evidence in support of his claim, but the moonsiff has taken no 
steps in fartheraiice of plaintiff’s request ; and as the documents re- 
ferred to are material to the issue of the suit, the moonsiff should 
have required them to be filed. Ordered therefore that the appeal 
be decreed, and the case remanded to the moonsiff to dispose of it 
with reference to thS remarks above made. The value of stamp 
used in preferring this appeal to be refunded in the usual manner. 

The 27x11 April 1848. 

No. 67. 

Appeal from a decision of the Moonsiff of Burdwan^ Mr. J. S. Bell, 
dated 27ih January 1848. 

Juheeroodeen and others, (Plaintiffs,) Appellants, 
versus 

Sheik Muddun, (Defendant,) Respondent, 

Plaintiffs sue to fix the rent of a tank and of certain trees on 
its bank, at the rate of rupees 15-4 annually. 

It appears that the defendant, in 1241 B. S., received a pottah 
from the late proprietors, Pheloo and Dana Beebee, granting him the 
aforesaid tank, and 1 beegah 1 1 cottahs of land, the site of a house, 
in perpetuity, at the annual rate of 2 Sicca rupees. In 1243 the 
aforesaid ladies sold the above to the plaintiffs, who proceeded to 
oust the defendant &om possession. He filed a suit^ No. 1499 against 
the plaintiffs, and obtained a decree in the principal sudder ameen’s 
court, pronouncing his title deed good and valid. The object of 
plaintiffs in filing the present suit is evidently to set aside, if possible, 
the principal sudder aipeen’s decision, fi:om which they made no 
appeal, by reviving a point, involved in the former case, which has 
been finally disposed of. The rate, at which plaintiffs are entitled 
to claim rent from defendant, is clearly determined in mokurreree 
pottah, viz., 2 Sicca rupees annually for the whole grant; and 
plaintiffs are entitled to rent of tank in that proportion. The moon- 
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sifF has adjusted the demand of plaintiffs upon this principle ; and, 
on a review of the proceedings, I see no reason to disturb his deci* 
sion, which is hereby affirmed, and the appeal dismissed without 
serving a notice on respondent. 

The 28th April 1848. 

No. 68. 

Appeal from a decision of the Moonsiff of Madpore^ Dubeeroodeen 
Makomedy dated 2%th January 1848. 

Seboo Persad Hajra, (Defendant,) Appellant, 
versus 

Rajib Lochun Juss, (Plaintiff,) Respondent. 

The plaintiff sues to recover possession of certain fisheries, con- 
nected with a lakhiraj tank, with mesne profits arising therefrom 
from the year 1251 to 1255. 

The plaintiff states that there were two water-courses ; one on the 
north, the other on the south of a lakhiraj tank in his possession ; 
at the mouths of these were two ‘‘ arrahs,” or fisheries. In t|^e month 
of Asin 1251 B. S., the appellant forcibly dispossessed the plaintiff 
of his fisheries and destroyed the water-courses. * 

Defendant, (appellant) Seeboo Persad, urges in reply that the tank 
is not lakhiraj ; and that he holds possession of the fisheries in virtue 
of a pottah granted him by the late talookdar. The moonsiff, after 
a personal visit to the spot, is of opinion that the plaintiff has clearly 
established his claim and the fact of forcible dispossession; and 
decrees for plaintiff, with such damages as in his judgment, have 
been sustained. The defendant, Seeboo Persad Hajra, prefers an, 
appeal from this decision, on the plea that the moonsiff had no juris- 
diction ; that the point at issue is whether the matter in dispute is 
mal or lakhiraj property, a question which the moonsiff could not 
legally investigate. In disputes of the nature described in Section 
30, Regulation II. of 1819, it is necessary that the talookdar be a 
party to the suit ; but the defendant (appellant) in this case does not 
belong to either class of the individuals specified in the aforesaid 
regulation; his objection is therefore overruled. Admitting that 
the right of posseifsion of the tank was at issue in the present case, 
which it i% not, he, as a ryot, could not be recognized as a party enti- 
tled to dispute it. As regards the possessioi\ of the fisheries, the 
evidence in favor of plaintiff is unquestionable ; and I see no reason 
to disturb the award of the lower court, whioh is hereby affirmed and 
the appeal dismissed without serving a notice on the respondent. 
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Pbesemt: C. GARSTIN, Esq., Judge, 

The* 4th April 1848. 

Case No. 246 of 1847. 

Appeal from the decision of Moulvee Noorul Husain^ Moonsiff of 
Bishenpoor^ dated the 21th July 1847. 

Musst. Doorga Munee, pauper, (Plaintiff,) Appellant, 
versus 

Ramchund Rae, (Defendant,) Respondent. 

This suit is brought by the plaintiff (appellant) to recover the 
value of certain eff*ects and property forcibly carried off by the de- 
fendant She states that 'she had taken, at an yearly jumma of 4 
annas, 2^ cottahs of the defendant’s lakhiraj land and resided on it, 
having built a house which cost her 20 rupees# That in Chyt 1246, 
the defendant turned her out of it, and destroyed the house and 
forcibly carried off all her effects ; that she complained against him 
for this in the fbujdaree, and on the 20th March 1840, hd was sen- 
tenced for it to 15 days imprisonment, and to pay a fine of 50 rupees, 
or in default to imprisonment for 15 days more, whilst she was at 
the same time directed to bring an action against him for the value 
of the things thus taken from her ; that in conformity to the above 
order, she now brings this suit, laying her claim, with interest, &c. 
at the sum of rupees 157. 

On the 31st March 1846, the defendant, Ramchand, appointed a^ 
vakeel to defend the suit, but subsequent to this he appears to have* 
done nothing, and the case has consequently all along been proceed- 
ed with exparte. 

In the first instance the case was dismissed on default ; but on ap- 
peal, on the 6th November 1846, this order was reversed, and it was 
remanded to the moonsiff, who after completing his enquiries on the 
27th July 1847, decreed it for the plaintiff, remarking tliat although 
the plaintiff had not^fully made good her claim, still it was clear that 
the defendant (wfip moreover* had not defended the suit) had taken 
away son^ of her property ; that he had examined two witnesses who 
both admitted that such was the case, though they could not specify 
exactly what had been carried away ; that one ol them (a jemadar^ 
of police) stated fairly that ivhen ne was deputed to make some en-' 
quiries into the matter, the defendant had brought forward a few 
cooking utensils, &c., which he said belonged to her and offered to 
restore them ; but plaintiff refused to take mem, unless he gave back 
the whole of the things taken; that the value of the things thus offer- 
ed, appears to have been 11 rupees, and that as this offer on the 
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part of the defendant was an admission that he had taken them^ he 
decrees the case against him to this amount ; but, at the same time, lie 
holds the plaintiff (who ought, he says, to have taken them when 
offered,) liable for all the costs of the suit. 

The plaintiff appeals, stating that the enquiry is incomplete, and that 
all her witnesses have not been examined, and that local enquiry 
should have been made; but above all that she has done nothing to 
make herself liable for costs, inasmuch as she was not bound to take 
back only a portion of the things which defendant had taken from 
her. 

I have gone carefully through this case and the proceedings held 
in the foujdary court, and the result is a conviction that the present 
complaint is well founded and that the defendant really carried off 
most of the things stated, though being a pauper she can bring no 
evidence to shew what was actudly taken. I think, with the moon- 
siff, that the only things fairly brought hqtne to him are those he 
offered to restore ; and though I have no doubt more were taken, yet 
failing all proof (and there is no use in returning the case for further 
enquiry as the plaintiff admits tliat no other witness will come for- 
ward for^her) it is of course impossible to award her more than the 
value thus allowed to have been taken from her. I agree therefore 
with the moonsiff in this part of his order, but differ in toto as to 
the rest ; and do not clearly see on what grounds he holds her responsi- 
ble for costs. She certainly was not bound to have taken the few 
things offered her, and clearly had a fair right to enter the present 
suit ; and though she has proved only a part of her claim, 1 think, 
under all the facts, that the defendant is liable to her for any loss or 
expense incurred by prosecuting it. Under these circumstances I have 
.decreed the appeal, amending the moonsiflPs orders with regard to 
costs, which are to be paid in full by the defendant ; and giving plain- 
tiff’ (appellant) interest on the 1 1 rupees awarded by him from the 
date of the things being taken from her to the time of payment. 

The 5th April 1848. 

Case No. 304 of 1844. 

A]fpeal from the decision of Moulvee Ahdool Uzeez^ Moonsiff of 
Oundahy dated the Qtli July 1844^ 

Juggumath Chatterjea, (Defendant,) Appellant,^ 

* versus 

Pran Chun4 Bose, (Plaintiff,) Respondent. 

This case decided by my predecessor on the 10th July 1845, and 
admitted to special appeal in the Sudder Dewanny Adawlut on the 
♦See page 148 of the 12th May 1847, (Present C. Tucker, Esq.,) 
^dder Dewanny Reports, was remanded by that Court* for further 
o. 736 of 1845. \oQdl enquiry and investigation. 
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In pursuance of the above instructions, I deputed an ameen to pro- 
ceed to mouzah Bunmallecpoor, and ascertain by personal inspection 
and enquiry whether the plaintiffs (respondent’s) statement of there 
being but one jumma in the name of Sonatun Biswas, and of his 
(plaintiff’s) holding 11-11-2-2 of it, was true. 

This he has accordingly .done, and the result in every way corro- 
borates plaintiffs statement The report states that there is in this 
village but one jumma in Sonatun’s name, viz. 20-10, and that 
the lands held under it are 26 beegahs, 10 cottahs ; that 15 beegahs 
10 cottahs of tliis have been made over to the plaintiff at a jumma 
of 11-1 1-2-2 as he states, and are now held by him. This I consider 
quite conclusive as to the truth of the plaint. 

It will be observed in the published remarks of the Sudder 
Dewanny Adawlut, above spoken of, that allusion is made to a 
second case similar to this one, and on which my predecessor’s orders 
were based ; and as the id^fendant (appellant) cites it as proving his 
claim, it is necessary briefly to notice it here. 

This case was brought forward by this same Sonatun Biswas 
against the present defendant (appellant) t(f set aside two orders 
which the latter had obtained against him under Regulatiops V. of 
1812, and VIL of 1799, and which orders were upheld by Mr. Deedes. 
This case also was admitted to special appeal in the Sudder Dewanny 
*See page 114 of the Adawlut, but was nonsuited on the 26tli 
Sudder iJewanny Reports, February last,* as being irregular. The de- 
No. 74 of 1845. fendant (appellant) now states that this non- 

suit in Sonatun’s case effectually bars and stops plaintiflF’s (respon- 
dent’s) claim in the present one, inasmuch as it virtually upholds the 
proceedings under Regulations V. and VIL, and makes his (Sona- 
tun’s) jumma still 20-10, and this disproves the plaintiffs (respon-w 
dent’s) claim of his holding a portion (11-11-2-2,) of it separately. 

I cannot however at all concur in this opinion, as the Court, I think, 
have pronounced no opinion whatever as to the validity of Sonatun’s 
statement, and his case has been nonsuited not from any defect 
inherent in his claim, but solely from his having irregularly mixed up 
two different and distinct matters in one and the same plaint ; and it 
certainly would be hard and unjust, I think, that his (Sonatun’s) error 
should affect the pr&ent party who had nothing to do with it 

With reference to all the proceedings held in this case, I am clearly 
of opinion that the plaintiff (respondent) has fully established his 
claim, and that there is no reason to disturb* the moonsiffs orders 
relative to it : wherefore (my predecessor’s orders having already 
been reversed) 1 have confirmed them, dismissing the appeal and 
making defendant (appellant) liable for costs. 
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The 19th April 1848. 

• Case No. 20 of 1847. 

Appeal from the decision of Baboo Chundur Seekur Choiodry^ Principal 
Sudder Ameen^ dated the 21th November 1847. 

Khettur Moliun Banerjea^ (Defendant,) Appellant, 
versus 

Musst. Lukhee Monee Debee, his wife, (PlaintiflF,) Respondent. 

Rupees 517-10., price of rice. 

This suit is brought by the plaintiff (respondent) to recover the 
value of some rice which the defendant had agreed to give her. 
She states that the defendant (her husband) having taken away 
from her some rice and other property, she brought an action 
against him for the value in the principal sudder ameen’s court, 
which action was eventually settled on hi^ (defendant’s) agreeing to 
give up to her a stack containing 275 maps of rice, and on these 
terms the case was closed and settled in August 1846 ; that afterwards 
the defendant, on retufhing home, pointed out a stack, which he said 
contained* the quantity promised, and told her that she might take 
it, but op her proceeding to do this and sell a part of it, he 
would not allow her to do so ; and as he has in this way failed in per- 
forming his agreement, she now brings this suit, to recover the value 
of the rice at 3 sullees per rupee, with interest, &c., laying her 
claim as above stated. 

The defendant, in reply, states that ever since he married a second 
wife, the plaintiff has been quarrelling with him ; and that when he 
prevented her carrying off his property (which she was removing 
^o her father’s house) she instituted the suit abovementioned against 
him; that considering it disgraceful to have a case of this kind 
in court, he agreed to mve her a stack containing 275 maps of rice, 
and thus made it up ; 3iat he accordingly did give it her, and she 
placed it in charge of some of her own people and sold some part of 
it to pay her debts, &c. ; and that in short she has no further claim on 
•him for it; that the present suit has also been wrongly valued, as at 
the time spoken of rice was worth 5^ sullees per rupee, and not 3 as 
she states. ^ 

Plaintiff rejoins that the stack the "defendant speaks of is still on 
his premises, and that she has not been allowed to touch it at all. 

The principal sudder ameen, after completing his enquiries, and 
ascertaining from local enquiry through an ameen the real state of 
the case, on the 27th November 1847 decides it in favour of 
the plaintiff. He details at length the evidence taken both in his 
own court and before the ameen, and^xemarks on the unsatisfactory 
nature of that adduced by the defendant, many of whose witnesses 
afe his (defendant’s) second wife’s relations ; and states his cojlvictioif 
that the rice has never been given to the plaintiff. He therefore 
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awards her the 275 maps promised by the defendant ; but, owing to 
the contradictory statements of the value of it, takes an average; 
value of 4 sullees 5 seers per rupee, which makes for the whme 
517-10, but only gives interest from the date of order up to the 
time of payment 

Defendant appeals, repeating his former statement of his having 
made up the first case on account of the disgrace arising from its 
being in court, and he adds a good deal of his reasons for separat- 
ing trom the plaintiff^ which, however, has nothing to do with the 
point at issue. He states that after the above decision he pointed 
out to her the stack of rice, and says that she took it, but has again 
been induced to bring forward this false complaint ; that the princi- 
pal sudder ameen has been guided too much by the ameen’s report, 
which is false and one-sided ; and that many of the plaintiffs witnesses 
are his (defendant’s) enemies, and one of them a witness by profes- 
sion, &c« ; that plaintiff has really had the rice, and now points out 
another and smsuler stack which she pretends he (defendant) would 
not let her take, &c. 

It is admitted on both sides, that the de&ndant (appellant) in 
the former suit agreed to give the plaintiff (respondent) a stack con- 
taining 275 maps of rice, and the only question is whether he has 
done so. I think not, and the principal sudder ameen’s enquires appear 
quite conclusive in this-point. The defendant (appellant) was bound 
(after the orders passed in the first case) to have proved beyond all 
doubt the fact of his having performed his engagement, and this 
he has quite failed in doing, for the mere fact of pointing out a 
stack, and saying that plaintiff (respondent) might take it, is clearly 
not enough. Under all the facts of the case, I see no reason what- 
ever to interfere with the principal sudder ameen’s orders in thi^ 
case ; wherefore I have confirmed them. 

The 28Tn April 1848. 

Case No. 177 of 1846. 

Appeal from the decision of Moulavee Tuffuzziil Ruhman^ Moonsiff of 
Aoosgaon^ dated the \%th May 1846. 

Musst. phaggeobuttee, (Plaintiff,) Appellant, 

^ , versibs 

Nelial Cliund Samunt, (Defendant,) Respondent 

This suit is brought to reverse a summary prder passed by the col- 
lector, and to recover certain balances due by the defendant at a juin- 
maof rupees ^8-2-2. The plaint sets forth that plaintiff purchased the 
dur-mokurrUree of mouzah Radhamohunpoof in 1250 B. S., and then 
measured and surveyed ^all ttie Huids in it; that the result of this 
survey shewed that the defendant held in all with certain “nao abad” 
lands 52 beegahs 16 cottahs, upon which in Jait 1251, he gave her 
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an engagement (kubooleut) agreeing to pay for them rupees 83-2-2 
annumly ; that up to Aiighun of that year he paid only rupees 10-8, 
and the rest being in balance she attached his crops under the provi- 
sions of Regulation V. of 1812; that the defendant on this gave secu- 
rity for the amount, and the case coming before the collector, that 
officer declared the kubooleut given by the defendant invalid and 
bad, and thereby deprived plaintiff of her just rights, wherefore she 
now enters the present claim, seeking to have uie collector’s orders 
set aside, and the balances due under the kubooleut made good by 
the defendant. 

The defendant, in reply, denies giving the kubooleut at all, and 
states that he has in this mouzah but 25 beegahs 7 cottahs of land, 
standing at a jumma of Company’s rupees 1 2-14, and never paid 
more than this ; that he has no nao abad” land at all ; that a 
former talookdar made a somewhat similar attempt to enhance his 

i 'umma, but totally failed ; and that there js no reason why he should 
lave agreed to pay this increased jumma ; that the kubooleut is 
dated previous to the completion of the measurement in which it is 
said to be founded, find was not ever written in plaintiff’s talook ; 
and tliat Jie has paid up his whole jumma for the year for which 
plaintiff complains, &c. 

Both parties then gave in statements of the land ifi dispute, and 
describe its limits and boundaries, &c. ; and a third party also (Rashbe- 
haree Bhose,) comes forward with a claim to a portion of it ; and the 
moonsiff, after deputing an ameen to make local enquiry into the facts, 
on the 16th May decides the case. He remarks that although the defen- 
dant states he has paid his full jumma of rupees 12-14, he h<*is failed in 
proving more than the rupees 10-8 admitted by the plaintiff, and is 
jtherefore fairly liable for the rest; that however he (the moonsiff) cannot 
believe in the validity of the kubooleut said to have been given bjr 
the defendant, and th'it it has no kistbundee written on the back of it 
as is customary here, and which it would no doubt have had if 
genuine; that it seems that former talookdar brought a nearly similar 
case against this very defendant, but failed in establishing it; and that 
it is not at all probable that the defendant would have agreed to such 
an increase to his jumma; that plaintifTs witnesses admit that defend- 
ant has no new lands, and that defendant has tilled ^em for years, and 
has pottahs, &c. in proof of this ; that although the ameen’s proceed- 
ings shew that the defendant holds 44 beegahs 8 cottabs of land, 
the greater part of it is claimed by other persons and some apparently 
belongs to the third party ; but, at any rate, it matter? little in the 
present case, which turns on the validity of the kubooleut He 
therefore rejects it, and thereby upholds ^e collector’s order making 
defendant’s junoma ru^es 12-14^ though, ^ tjiqaame time, he decrees 
the case against defendant as regards the balance of rupees 2-7 still 
due, and of which he has no proof of payment / 
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The talookdar (plaintifn appeals. She states that the kubooleut 
was voluntarily given by the defendant and is good ; that the failure 
of her predecessor’s prooeeditigs against defendant can in no way 
injure her claim, neither can the mere fact of the kistbundee’s not 
being written on the back of it, be a sufficient cause to consider it 
invalid ; that the ameen’s re|)oa.t shews that the defendant has 44 
beegahs of land, and yet by this order the moonsiff fixes its iumma 
at only 12 rupees, whilst defendant himself admits that he has 25 
beegahs, and in fact the moonsifTs order virtually makes over some 
of her land to the third party ; that, in short, the kubooleut is valid 
and good, and has been fully prov€3d so by the evidence taken in the 
case, &c. « r 

The real point for consideration in this case appears to me to be 
the validity of the kubooleut said to have been given by the defehd^ 
ant (respondent) ; and 1 must say 1 quite agree with the moonsiff in 
the opinion he liclds of it. « The plaiirtiff (appellant) cannot deny that 
t]he junima hith<»rto paid by defendant was but rupees 12-14; and the 
question is, did he (defendlmt) agree to pay at the enhanced rate now 
sued for? It is certain that a former talookdai* brought a suit some- 
what similar to the present one against him, but lost an^ it is at 
least highly improbable that he would (having gained thi^t case) so 
easily have agiecd to have his rent raised so mudi as he is said to 
have done, and in fact the plaintiff’s (appellant’s) own witnesses admit 
that the defendant got no new lands at the thne stated* It is true 
that the ameen’s repml states that be (defendant) bolds 44 beegahs 
of land, but the greater portion of it is disputed and claimed by 
others; and besides the ameen only measured tlie lands which plaintiff 
(appellant) said were hdd by the defendant, and not the 25 beegahs 
he admits that he holds ; and after all the moonsiff appears to nave , 
decided the case without reference to this report, and I hardly see 
indeed whv he was ever sent at all. On the whole 1 think with the 
moonsiff that the plaintiff (appellant) has quite failed in proving his 
case, and that the kubooleut is bad and invalid; and, under these cir- 
cumstances, as I see no cause to interfere with tl^ orders already 
passed, I have affirmed them, dismissing the appeal and holding tlie 
plaintiff (appellant) liable for msts. 

• The 28Tk April 1848. 

• Case No. 176 of 1846. 

Appeal frtm the decision of Moulvee TvffvtzzuhRuhman^ Moonsiff of 
, Aoosgaony d^ed the \9th Mag 1846. 

Mosst Bhag^butee, (Defendant,) Appellant, 
versus 

Nehal C!lland,.(Haintiff,) Respondent 
Rupees 82-4-0, loss of crops by illegal attachment 
This suit wq^ institu^ by the plaintiff, ^he defendant ih case 
No. 177,) toTckiover the value of some crops illegally attached by 
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her, and which were not restored to him when the attachment was 
taken oiF. The platat sets forth, that the defendant on the plea of 
his (plaintiffs) having given her a kubooleut promising to pay an 
enhanced jummaof rupees 83-2-2, and being in balance for it, attached 
some of his rice crops, w'hich were put in charge of two persons 
named Puresh and Jonardhun; but on his (plaintiff’s) giving security 
for them, the attachment was removed, and the crops released and 
ordered to be restored to him; that the quantity attached was 14 
kahuns 2 puns of rice and straw, but the quantity actually restored 
was but 8 icahuns 4 puns; and the rest having been made away with, 
he (plaintiff) now seeks to recover the value, laying his claim as above 
stated. 

The 4jpfendaDt, in reply^ admijbs having attached the plaintiffs crops 
-under the' provisions of Regulation V. of 1812, but aenies that any 
portion of it was lost ; that the crops, when attached, were under 
charge of the police, and that plaintiff hasmo claim upon her. 

Puresh (defendant) also admits the attachment, and says that ^1 
maps and 12 kahuns of straw were attached, but says that plaintiff 
got it back on giving l^ecurity, though he gave no receipt for it. 

Modo%so9d|vi» gomashtah, replies to the same effect as the talookdar 
defendant. 

Jopardhun denies ever having had charge of any portion at all. 

' Ouitie ^9th JVIay 1846, the moonsiff decrees the case for the plain- 
tiff, considering it established that 14 kahuns 4 puns were attached, 
and only rupekss 8-2'(the quantity admitted by plaintiff) restored. He 
enters at some length into the details of the case, and remarks that 
(the plsdntiff having given no receipt) a mere report from the daro- 
gah that the crop was restored is no proof of his having got back the 
• full quantity attached, and that the defendant has failed in bringing 
forward the peadah w ho was over it He estimates the loss incurred 
at rup^s 77-4*3, and holds the defendant talookdar liable for it 

The defendant appeals, repeating that Kalee Churn peadah, who 
was sent to attach the property, entrusted it to Puresh and Jonar- 
dhun, and when its restoration (plaintiff* having given security) was 
ordered, gave back the whole before many witnesses, — the aarogah 
reporting it at the same time to the ^olfector ; and that if the plaintiff* 
had not got bach the whole, he certainly would'hg.ve noticed this in 
the Regulation V. suit, which w'as^'tncn going^on, or at all events 
have complained to the darogah about it, neither of whkh he did ; 
that the season in which the attachment was made being a very dry 
pn^ it is nbt possible that the produce the lands could have been 
what the ^la^ntiff ^ (res^ndent) sfetes ; that the darogah’s report 
proves the restoration of the whple, and if the peadali took no receipt 
for it, she (plaintiff) is not to blame fbr this ; that the moonsiff might 
easily have had up the peadah, and taken his^ evidence in the matter ; 
%at the en^uir^ is incomplete, and the whole thing got up in revenge 
for her having instituted the other case against the plaintiff. 
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I must say that I ^ not satisfied with the moonsiff’s proceedings 
in this case, and think them incomplete. It is quite clear that the 
crops were illegally attached, and very probably some portion lost ; 
but I do not think it has been clearly shewn how much was attached, 
and how much restored. The attachment papers would shew that 
only 51 maps of rice and 12 kaliuns of straw were seized, which is 
very much less than what the plaintiff (respondent) states, but it may 
be that this is under-stated ; but, at all events, I think it would bo as 
well to examine both the kork ameen and the peadah on these points 
before coming to a conclusion. Deeming the enquiry incompf^e I 
have decreed the appeal, reversing the moonsiff ’s order and remanding 
the case for further and full enquiry ; after which it will of course be 
decided on the merits, and orders passed relative to the costs of suit. 
The usual order pass^ for the return of stamp. 
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Present: F. SKIPWITH, Esq., Officiating Judge. 


The 4th April 1848. 

No. 695 of 184G. 

Appeal from a decision of Mr. Finney^ Town Moonsiff^ dated 
July 9th, 1846. 

Musst. Sooah, wifc.of Sonaram, (Plaintiff,) Appellant, 

, versus 

Jecbun Moonshec, Mahomed Ally Serang/ Musst. Telee, and 
Bacharam, (Defendants,) Respondents. * 

It appears that the appellants husband, Sonaram/ and one 
Jectram and others came in the same vessel from Akyab, wlicn 
they were wrecked, and Jeetram was drowned. Sonaram had, 
while ill Akyab, saved some money and a vessel containing 
258 rupees was saved by him, regarding which a squabble occurred 
between him and Bacharam, a relation of Jeetram, deceased. The 
money was therefore deposited with Mahomed x\lly Serang, who 
paid all with the exception of rupees 61 to Jeebun Moonshee on. 
his arrival in Chittagong. 

The moonsiff says that, as the parties agreed to arbitration, 
Jecbun Moonshee cannot be held responsible ; and he therefore 
decreed the sum of rupeecs 61 only against the serang, for the 
money lost by him when in his charge. 

From the evidence adduced in the moonsiff^s court, it is esta- 
blished by five witnesses that Sonaram saved rupees 258 from the 
wreck, which wer^daimed by Bacharam as belonging to the estate 
of Jeetram, deceq,^ed. Bacliaram, however, produced no evidence 
in the mcvmsiff^s court that Jeetram had brought with him any 
money on board the ship, and although duly served with notice 
has not appeared in this court. 

There is no evidence in the case to •shew that both parties 
agreed to abide by the award of Jeebun Moonshee, nor any papers 
to shew on v^hat principle the award was made. It is only proved 
that Jeebun did issue art award declaring Musst. Telee, the mother 
of Sonaram, deceased, entitled to rupees 70,r and Bacharam to ru- 
pees 127 9 but as this aw^ard is irregular, and disputed by the appel- 
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hint, it cannot be upheld by this court. Jeebun Moonshec is, 
Iherefore, in my opinion, responsible ; and I accordingly amend the 
moonsifl’^s decree, and decide that Mahomed Ally Serang shall 
pay the sum of rupees 61 with interest, and Musst. Telee the sum 
of rupees 70, and Bacharam rupees 127 ; and that in the event of 
these two last sums, together with interest, not being realized from 
Musst. Telee and Bacharam, respectively, they shall, with interest, 
be realized from Jeebun Moonshee. The costs of appeal and first 
suit, with interest, to be paid by the parties according to the 
amount awarded against them. 

The 4th April 1848. 

No. 701 of 1846. 

Appeal from the decision of Moulvie Ouda Husseuy dated July 

mhy 1846. 

Gomanee Burkundauze, (Plaintiff,) Appellant, 

* versus 

t 

Ilussun Ally and others, (Defendants,) Respondents. 

The appellant states that on the east side of his dwelling house 
there is a small hole belonging to him, to the north of which the 
respondents have erected a necessary, the unpleasant odours from 
which have compelled him to abandon it ; and that moreover being 
built above the drain leading to bis pond, the water has become 
.impure, and he therefore brings this action for the removal of the 
necessary. 

The respondents admit having built the necessary, but deny that 
they have ousted the appellant from bis house, or injured the water 
of his pond thereby. 

The moonsiff, considering the respondents^ statement proved in 
all particulars, dismissed the case ; and the appellant now urges that 
all his witnesses were not summoned, and that the moonsiff wholly 
overlooked the defence filed by the zemeendar>\}vhich proved the 
injuiy done to his tank. • 

The evidence adduced by the appellant does not prove that he 
suffers detriment from the existence of the necessary, for both he 
and other people drink the water of the tank as before. He only 
named five witnesses, the evidence of four of whom w^as taken ; and 
the appellant did not urge that measures should be taken for the 
attendance of the fifth. The defence filed by the zemeendar can- 
not be used as evidence in the appellant's favour, as he is an inter- 
ested party in the case. I therefore confirm the moonsiff^s decision, 
and dismiss the appeal. 
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The 13th April 1848. 

It 

No. 2/5 of 1847. 

Appeal from the decision of Ally Newaz, Moonsiff of Buteearee^ 
dated ^th April 1847* 

Allemoodeen^ (Defendant^) Appellant^ 
versus 

Musst. Zilkon Khaton^ (Plaintiff^) Respondent. 

The respondent brought an action in the moonsifTs court to sot 
aside a pottah granted to Jan Ally by Kureem Bux and Allemoo- 
deen, the joint proprietors of turuf Ashrufwaris. The moonsiff 
dismissed the respondent's claim with costs^ and upheld the pottah 
granted by Kureem Bux ^nd the appellant, Allemoodeen. 

Alleinoodeen appeals on the grounds of his never having been 
served with ra>tice of the suit, and of his never having signed the 
pottah by which he says he is defrauded of hfs just rights. . 

It appears that the appellant was not served with notice, the re- 
turn made on the back both of the itelahnamah and ishtejiarnamah 
being that he was absent from home. The pottah is signed by 
Kureem Bux on his behalf, and it does not appear that he had any 
authority to do so. I therefore reverse the moonsiff’s decision, 
and return the case for re-investigation. The appellant is entitled 
to receive back the price of his stampt paper. 


The 13th April 1848. « 

No. 278 of 1846. 

Appeal from the decision of Poorno Chunder, Moonsiff of Howlah, 
dated Gth May 1847- 

Dabe Churn, (Defendant,) Appellant, 
versus 

Kishno Churn, son of Svemontram, deceased, (Plaintiff,) 

» Respondent. 

• 

The respondent says he was in ppssession of 1 krant, 2 gundahs, 
3 cowrees of lakheraj land in mouzab Heitgoun, inherited from 
his ancestors, and held by his father, Sremontram ; and that in 
1202 Mughee, the defendants, Dabe Churn and others, ousted him, 
and be therefore sues for rent and mesne profits. 

The defendant, Dabe Churn, admits that he is in possession, but 
pleads a pottah given hiii^ by Musst. Meetoo. 
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Musat. Meetoo says she is the wife of one Bolanath, deceased, 
who was a partner with Sremontram ; and that as respondent has 
not made her a party to the suit, he ought to be nonsuited ; and she 
says she has given a pottah to Dabe Churn. 

There is no evidence to shew that Musst. Meetoo^s husband 
was a partner with Sremontram, or that Dabe Churn holds the 
land on a pottah from her, or that he pays her rent ; and her plea 
for a nonsuit is not therefore admissible. 

Two or three witnesses say they have seen the appellant culti- 
vate the land, and pay rent to Musst. Meetoo ; but when, or how, 
they do not know. Their evidence therefore is of no value. 

The respondent filed no proof to shew that Sreemontram, his 
father, was in exclusive possession ; but the moonsiff deputed an 
ameen to measure the land and hold a local enquiry ; and from his 
papers it is proved that the land was formerly in Sreemontram^s 
possession, and was afterwards cultivated by Mogul Chand on 
behalf of the respondent only, and that Dabe Churn and others 
forcibly dispossessed Jiirn by taking away his plough, and have 
been in possession ever since. I therefore see no sufiicient reason 
to disturo the moonsiff^s decision, and accordingly dismiss the 
appeal. « 

The 25th April 1848. 

No. 281 of 1847. 

Appeal from the decision of Ally Newaz, Moonsiff of Buteearee, 
dated 1st May 1847* 

Mahomed Mundeer, (Plaintiff,) Appellant, 
versus 

The Deputy Collector of Bullooah and others, (Defendants,) 
Respondents. 

This an action brought by the appellant, to recover a sum of 
money alleged to have been wrongfully takei^from him by the 
defendant, while an estate, in which he (the ap[^lant) had an under 
tenure, was under khas management. 

The colleclror pleads that chur Mugderrah, in which *the appel- 
lant has an under tenure, was resumed under Regulation II. of 1819, 
and was for a short time held by him ; but that it had been released 
by the special commissioner, under whose decree he had accounted 
to the proprietor for the whole of the rents received by him. 

The moonsiff, considering the collector's plea valid, after the 
necessary Investigation dismissed the case, and for the undermen- 
tioned reasons I concur with him. 
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It is proved that the deputy collector held possession of chur 
Mugderrah for a short time, and collected rent from the appellant 
as alleged by him ; but when his possession was declared to be 
wrongful by the special commissioner, he gave it up to the lawful 
proprietor, Raj Kishore Nundee, and accounted to him for the 
mesne profits. 

The appellant, who holds an under-tenure only in the estate, was 
not even a party to the suit, and is not one with whom the collect- 
or could have entered into any arrangement without the concur- 
rence of the proprietor. The decision of the special commissioner 
has been fully carried into effect by the collector ; and if, therefore, 
the appellant has been aggrieved (and he does not even plead that 
rent has been twice taken from him in one year for the same land), 
the collector is not the person to whom he should look for redress. 
1 therefore confirm the moonsiff’s decision, and dismiss the appeal. 

* The 26th April 1848. 

No. 242 of 1847. * 

» 

Appeal from the decision of Kheiroollah Shah Budukslianecy 
Moonsiff of Zarourgungcy dated Ath April 1847. 

Dununjee, (Defendant,) Appellant, 
versus 

Bishenath Shah, (Plaintiff,) Respondent. 

This was an action for 6 rupees lent by the respondent to the» 
appellant, and for which the moonsiff passed a decree. 

The appellant states that of his two brothers upon whom a de- 
cree was passed, one was not in the country at the time of the al- 
leged transaction ; and that the enquiries of the moonsiff were irre- 
gular, the investigation having been made by an ameen. 

On examining the case, it is apparent that the proceedings of 
the moonsiff are altogether irregular. The brothers of the appel- 
lant were from ho:iie, and the moonsiff has taken no evidence to 
shew that the nocessary notices were served. A subpoena was 
issued upon four witnesses, two of whom attended the court and 
gave their depositions. The other two did not attend, nor did the 
moonsiff take any measures for enforcing their attendance, but 
deputed an ameen into the country, who tdok the evidence of vari- 
ous inhabitants of the village and made a report to the moonsiff, 
upon which the moonsiff passed a decree. I therefore reverse the 
moonsiff ’s decision, and return it to him for re- investigation de 
novo. The value of the stamp to be returned to appellant. 
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The 26th April 1848. 

' No. 243 of 1847. 

Appeal from the decision of Ally NewaZy Moonsiff of Buteeareoy 
dated 24th April 1847. 

Munsoor Ally^ (Defendant^) Appellant^ 
versus 

Shumsheer Ally Shah^ (Plaintiff,) Respondent. 

This is a case brought to determine whether the appellant shall 
pay 25 arees of rice for 2 kanees of kind, the rent-free property 
of the respondent ; or, as he asserts, the sum of rupees 1-14 per 
annum for 1 kanee 10 gundahs. 

The moonsiff, after a very careful examination, decided that the 
respondent was entitled to receive rice at the rate of 25 arees for 
each kanee, for 1 k., 12 g., 3 c., 3 k., found to be actually culti- 
vated by him. 

The respondent asserted that the appellant had>, in the year 
1I9(^ executed a kubooleut for rice; but this kubooleut he was 
unable tp produce. The appellant asserted that he has always paid 
rent in money ; but can give no proof of this, except during the 
time the land was held under khas, or management by the collec- 
tor. Had he paid rent in money and not in rice, he would have 
undoubtedly filed his dakhilas. The witnesses on behalf of the 
respondent in the presence of the moonsiff, and the witnesses of 
both parties before the ameen assert that appellant’s father, pre- 
vious to the land being held khas, invariably paid his rent in rice ; 
and I therefore confirm the moonsiff^s decision, and dismiss the 
^appeal. 

The 27th April 1848. 

No. 261. 

Appeal from the decision of Baboo Poorno Chundery Moonsiff of 
Howlahy dated 2\st April 1847- 

Ramsoonder, (Defendant,) Appellant, 
versus Vs. 

Musst. Zeia\\ alias Liatooree, daughter of Doorgaram, (Plaintiff,) 

Respondent. ' 

This was an action brought by the respondent, to recover the 
value of five cows and calves, the property of respondent, illegally 
attached and sold for rent as the property of her father, Doorga- 
ram Jemadar. 

The appellant filed no proof that the cows were the property 
of Doorgaram ; and the moonsiff, on proof of the respondent's claim, 
gave a decree in her favor. 
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The appellant says that when he went to the moonsiff ^s court 
with the witnesses, he found the case had been already decided^ 
and he urges that he had not sufficient time allowed him. 

On examining the papers I find that the appellant's witnesses 
were duly served with notice; and that on the 1 5th February, 
31 St March, and 19th April, he was called upon to take measures 
for causing their attendance, which he failed to do ; and I can find 
therefore no reason to interfere, and accordingly confirm the 
inoonsiff^s decision and dismiss the appeal. 

The 27th April 1848. 

No. 416 of 1847. 

Appeal from the decision of Mr. Finney ^ Moonsiff of Second Town 
Division^ dated Tth July 1847* 

Hyder Ally, ( Plain tiflF,) Appellant, 

• versus 

Musst. Bissesoree and others, (Defendants,) Respondents. 

This was an action to reverse a lease, alleged to h&ve been 
forcibly taken from the appellant. * 

The moonsiff, considering force not proved, dismissed the claim ; 
and from this decision an appeal was lodged. 

To-day, however, both parties^ vukeels filed a soolehnamch, in 
which it is stated that the appellant shall hold his talook, formerly 
called Chumroo Saduk Ally, now called Hyder Ally, and consist- 
ing of 8 m., 7 k., 19 g., 1 k., at an annual rent of rupees 160. 
It is further declared that the respondent has received the whole 
of the rents for the year 1207 and 1208, and the sum of rupees* 
47-6-1 for the year 1209; and that neither party has any claim 
against the other for the costs of suit. I therefore reverse the 
inoonsiff’s decision, and decree that the appellant shall hold his 
talook upon the terms agreed upon by them in their soolehnamah. 

The 27tii April 1848. 

'' No. 438 of 1847. 

Appeal from tlie decision of Mr. R. Finney ^ Moonsiff of Second 
Town Division, dated 16M July 1847. 

Hyder Ally Serang, (Defeudant,) Appellant, 
versus 

Musst. Bissesoree, (Plaintiff,) Respondent. 

The respondent brought an action for rent; and the moonsiff 
decreed the sum of rupees 36-9-10, with interest and costs. 
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To-day in the presence of the vukecls of both parties a sooleh- 
naniah was filed^ in which it is stated that having entered into an 
amicable arrangement in No. 416^ the respondent declares herself 
to have received the amount decreed against the appellant ; the 
costs of suit being payable by both parties. 1 therefore modify 
the moonsiff’s decision^ and decree that the appellant shall pay 
rent for the future agreeably to the conditions of the soolehnameh 
filed in No. 416^ as recited in that number. 
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Present : W. J. H. MONET^ Esq., Additional Judge. 

The 3d April 1848. 

No. 316 of 1847. 

Appeal from the decision of Mr. Snell. Moonsiff of Deeanq. 
dated \bth May 1847. 

Shumsheer Alii Choiidree, (Defendant,) Appellant, 
versus 

Hydur Alii, (Plaintiff,) and Baker Alii, Mobarruk Alii, Dewan 
Alii, Sona Gazee, and Hassun Alii, (Defendants,) Respon- 
dents. 

The plaintiff sued for possession of 2 canees 10 gun dabs of 
land, being a portion of 7 canees 10 gundahs which he had pur- 
chased from Hassun Alli,^talookdar, in the year 1203 M. S. Hassun 
Alii admitted , that there had been some conversation regarding the 
purchase of the land alluded to for the sum ,of 58 rupees, but he 
had in fact only received 10 rupees from the plaintiff. 

Shumsheer Alii claimed the land by virtue of his purchase from 
Hassun Alii in the year 1 195 M. S. The moonsiff, merely from 
the fact of the deputy collector having found the plaintiff in pos- 
session in the year 1842, decreed in his favor. The claimants, how- 
ever, should have been called upon for documentary evidence in 
support of their alleged purchase from Hassun Alii, and this omis- 
sion renders the case incomplete. The appeal is therefore decreed, 
the moonsiflF^s order reversed, and the case returned for re-trial ; 
and the moonsiff, after proceeding as above directed, will decide 
the case upon its merits. The amount of stampt paper on which’ 
the appeal is engrossed will be refunded to the appellant. 

The 3d April 1848. 

No. 314 of 1847. 

Appeal from the decision of Mahomed Afzul, Moonsiff of Satka- 
9 €eah, dated ISth May 1847. 

Wullfic Mahomed, (Defendant,) Appellant, 
versus 

Mahomed Sauchee and Mahomed Alii, (Plaintiffs,) Respondents. 

The plaintiffs sued for possession of a filantation of gurjun^^ 
trees, and to recover the value of sixty trees which had been im- 
properly disposed of by the defendant. Wullee Mahomed resisted 
the claim, on the strength of a decree which he had himself obtain- 
ed some years ago. The moonsiff, considering the fact of posses- 
sion on the part of the plaintiffs and their ancestors fully substan- 
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tiated, decreed in their favor, without awarding the value of the 
4recs. As tlic decide alluded to by the appellant does not appear 
to have any connection with the particular plantation in dispute, 
of which the respondents have been in possession for a veiy consi- 
derable time, 1 confirm the moonsiff^a order, and dismiss the appeal 
with costs. 

The 4th April 1848. 

No. 327 of 1847. 

Appeal from the decision of Mr. Snell^ Moonsiff of Dceawjy 
dated ‘22d May 1847. 

Fouzdarrcea, (Defendant,) Appellant, 
versus 

Musst. Sooburna, (Plaintiff,) and Ramjye, Budeen, and Becharam, 
(Defendants,) Respondents. 

The plaintiff sued to recover the sum of 30 rupees advanced by 
her husband upon ^ mortgage of 2 canees 15 gundahs of land 
granted.by the defeiidant,Fouzdarreea, and his father, Ram Hurree, 
but of w|[)ich full possession was never accorded. The defendant, 
Fouzdarrcea, declared that although the deed of mortgage was 
drawn out for the sum of 30 rupees, yet 15 rupees only had been 
advanced ; he added further, that, after deducting the sum of 5 ru- 
pees 8 annas, the amount collected from the land in the year 1206 
M. S., the plaintiff had agreed to receive 12 rupees, which had 
been paid accordingly, but the deed of mortgage had not been re- 
leased. The moonsiff, discrediting the payment alluded to by the 
, defendant and considering that 15 rupees had only been advanced 
by the plaintiff^s husband in the first instance, decreed that amount 
in her favor. After perusal of the papers, I see no reason to dis- 
turb this order, which is hereby confirmed and the appeal dismissed 
with costs. 

The 4th April 1848. 

No. 353 of 1847. v 

Appeal from the decision of Mr, Hutchinson^ Moonsiff of Puiieea, 
dated 4ih June 1847. % 

Mahomed Alii, (Plaintiff,) Appellant, 

, versus 

Khoosha Bebee, Sufur Alii, Muttoobshah, and Rumzan Alii, (De- 
fendants,) Respondents. 

The plaintiff sued to compel the defendants to ratify a marri- 
age contract. This case was remanded on the 11th March 1847 
to the moonsiff, who was directed to ascertain from the law officer 
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whether under the circumstances elicited in this suit it was obli- 
j^atory on the defendant, Sufur Alii, to give his daughter in mar-* 
riage to the plaintiff. The law officer has explained that after 
formal consent given for the marriage of a female under age the 
contract must be ratified ; and the moonsiff*, considering that as 
the plaintiff was not legally united to Khoosha Bebee he could not 
claim her as his wife, dismissed the case, which is again appealed 
to this court. I do not concur with the moonsiff in his reason for 
dismissing the case ; but as the law officer's application of the law 
refers to females under age, and there being great reason to doubt 
whether Khoosha Bebee^^ was under age at the time the consent 
was said to have been given, and with reference to her present 
extreme reluctance to accept the appellant on any terms, I am 
inclined to dismiss the appeal and confirm the moonsiff^s order. 


The 5th April 1848. 

No. 329 of 1847. * 

Appeal from the decision of Mahomed Afzuly Moonsiff of Sat- 
kaneeah^ dated J4^^ May 1847. 

Sheikh Mahomed Budul and Kureem Bux, (Defendants,) 
Appellants, 

versus 

Baker Alii, Jan Alii, Hussun Alii, Hyder Alii, and Kureem Alii, 
(Plaintiffs,) and Abdool, (Defendant,) Respondent. 

The plaintiffs sued to cancel a summary order of the deputy 
collector, under which they were directed to pay rent to Mahomed 
Budul and Kureem Bux, with whom they had no sort of connec- 
tion. Mahomed Budul and Kureem Bux, on the other hand, 
declared that 6 canees 10 gundahs of land were cultivated by the 
plaintiffs ; that notice had been issued upon them for the payment 
of their rent, and they were at length obliged to resort to a sum- 
mary suit under ^gulation V41. 1799. They referred to a former 
decree of a»strdder ameen, which had been upheld in appeal by 
the judge, in support of their declaration as to the plaintiffs^ 
cultivating the land alluded to by the deputy collector in his 
summary decree. As there was no pr6of of the liability of 
the plaintiffs for the payment of rent to Mahomed Budul and 
Kureem Bux, the moonsiff decreed in their favor, and cancelled the 
summary order of the deputy collector. The copy of the decree of 
the civil court filed by the appellants is dated the 22d May 1823^ 
and refers to a case in which the former talookdar, Runjeetram, 
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sued successfully the respondent for rent ; but there is nothing to 
show their liability for the payment of rent to the appellants. 
Under these circumstances, I confirm the moonsift*^s order and 
dismiss the appeal with costs. 

The 5th April 1848. 

No. 330 of 1847. 

Appeal from the decision of Mr„ Hutchinson, Moonsiff of Puiteeah^ 
dated 2hth May 1847. 

Ramkunto Ghose, (Defendant,) Appellant, 
versus 

Kishen Ghose, (Plaintiff,) Respondent. 

r 

The plaintiff sued to recover certain articles of property, con- 
sisting of two brass pitchers and a hatchet, which* he had placed 
under the charge of^ the defendants, Ramkunto and his mother, 
Sooburna, who now refused to deliver them up. The defendants 
denied tlje statement ; and pleaded an alibi on the date these arti- 
cles were said to have been placed in their charge. As the plain- 
tiff^B statement was fully substantiated by respectable persons who 
lived in the same compound, as regarded the delivery of the 
pitchers, the moonsiff decreed in his favor accordingly ; and I see 
no reason to disturb the order, which is confirmed and the appeal 
dismissed with costs. 

The 5th April 1848. 

No. 332 of 1847. 

Appeal from the decision of Mahomed Afzul, Moonsiff of Satka- 
neeah, dated 20th May 1847. 

Ramsunker, (Defendant,) Appellant, 
versus ^ 

Pela Ram, (Plaintiff, J Respondert. 

• •% 

The plaintiff sued to recover the sum of 20 rupees, borrow- 
ed by the defendant without any written acknowledgment. The 
debt was denied by the defendant, Ramsunker, who attempted to 
shew that the plaintiff was indebted to him. 

As the loan, however, was distinctly proved, and had, indeed, 
been acknowledged before arbitrators in the village, the moonsiff 
very properly decreed the amount claimed by the plaintiff. The 
appeal is therefore dismissed and the moonsifl'’s order confirmed. 
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The 6th April 1848. 

No. 434 of 1847. 

Appeal from the decision of Syud Ahmudy Additional Moonsiff of 
Deeang, dated Qth July 1847. 

Sada Ratn^ (Defendant,) Appellant^ 
versus 

Maghun^ Caleechurn and Ghunessam^ (Plaintiffs^) and Lall Chand^ 
Petumber^ Ramguttee^ Bux Alii, Ramlochun, Sheebchurn, 
Turahee Ram and Rammanick, (Defendants,) Respondents. 

The plaintiffs sued to cancel a summary order of the deputy 
collector under which they were made liable for the payment of 
rent to Sada Ram, with whom they had no sort of connection. 

Sada Ram replied that he had purchased the etmamee lease of 
Dyaram, consisting of 2 qinees, 10 gundahs of land, which he had 
settled with the plaintiffs at a rent of 5 rupees per annum ; but, 
in consequence of their default, he was obliged to resort to Regu- 
lation YII. 1709 for the realization of his rent. As Sada Ram 
however, though allowed abundance of time, failed to shew that he 
was entitled to demand rent from the plaintiffs, the moonsiff 
decreed in their favor, and cancelled the summary order of the 
deputy collector. After a perusal of the papers, I see no reason to 
disturb the decision of the moonsiff, which is hereby confirmed 
and the appeal dismissed with costs. 


The 17th April 1848. 

No. 402 of 1847. 

Appeal from the decision of Mr. Snell, Moonsiff of Deeang, 
dated ifth June 1847. 

Doorgachurn, (Defendant,) Appellant, 
versus 

Maghun Dass, (Plaintiff,) Respondent. 

The plaintiff sucfd to recover a deed of sale for 10 cances, 12 
gundahs, 1 cowri^of land, which were sold for arrears of revenue 
on the 31s>#Cily 1841, and purchased by the defendant, Doorga- 
churn for 11 rupees. He represented that after the confirma- 
tion of the sale, Doorgachurn had not the means of paying up the 
purchase money, and, therefore, he gave him the necessary amount, 
namely, 1 1 rupees, in the presence of witnesses, and obtained 
an unconditional transfer of the land to himself; and, after receiv- 
ing the usual certificate of sale from Doorgachurn, he made ar- 
rangements with the cultivators for the payment of the rent. As 
he could not obtain the deed of sale from Doorgachurn, he was 
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compelled to institute tlie present suit. Doorgachurn resisted the 
elaim^ and replied that he had purchased the land on his own ac- 
count ; and, in consequence of his not being able to pay attention 
to the collection of the rents^ had appointed the plaintiff to ma- 
nage these matters for him. 

The moonsiff considered the plaintiff’s claim strengthened from 
the circumstance of his having the certificate of sale in his posses- 
sion ; and argued that if the defendant had merely appointed the 
plaintiff a manager, he would have taken some acknowledgment 
from him to that effect, and could not understand why he com- 
mitted the management of his land to a stranger rather than to liis 
relations. Upon these grounds, the moonsiff decreed in the plaintiff’s 
favor. The respondent (plaintiff) was not a stranger to the appellant 
as noticed by the moonsiff, but a relation as admitted by the 
respondent himself ; and the only evidence in support of his claim 
to the land is that of witnesses. It is extremely improbable, 
however, that if he had really purchased the land, he would have 
rested satisfied for a period of five years, without demanding the 
deed which was nec^sary to ensure the validity of his purchase ; 
for, by his own account, the sale was said to have been effected on 
theSUth Sawan 1203 M. S., and the first demand he makes for 
this deecf is in the year 1208 M. S. It is clear from a receipt for 
rent granted by the Government farmer in the year 1845, corres- 
ponding with the year 1207 M. S., that the appellant was consi- 
dered the proprietor of the land ; and neither here, nor in the four 
following cases which are connected with this suit, has the res- 
jjondent been able to shew, from the arrangement he made with 
the cultivators, the slightest symptoms of proprietary right. Un- 
der these circumstances, I consider his claim altogether ground- 
less and decree the appeal, and reverse the moonsiff’s order. 
The respondent will pay the costs of both courts. 


The 17th April 1848. 

No. 400 of 1847. 

Appeal from the decision of Mr. Snelly Mponsiff of Deeann. 
dated \7th Jujf^e 1847. 

Doorgachurn, (Defendant,) Appellant,-^ ^ 
versts 

Bodhoo, (Plaintiff,) an4 Maghun Dass, (Defendant,) Respondents. 

The plaintiff sued to recover rent illegally exacted by Doorga- 
churn for land, the settlement of which he had arranged with 
Maghun Dass, and gained a decree from the moonsiff. This case 
IS connected with the previous case. No. 402, just decided, where 
the land alluded to has been decided to belong to the appellant. 
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This appeal^ therefore, must be decreed and the moonsiff’^s order 
amended, and Maghun Dass, respondent, must be responsible for 
the rent which he exacted from the plaintiff, and will pay the 
costs of both courts. 

The I7th April 1848. 

No. 401 of 1847. 

Appeal from the decision of Mr, Snell ^ Moonsiff of Deeang, 
dated IJth June 1847. 

Doorgachurn, (Plaintiff,) Appellant, 
versus 

Aman Alii and Maghun Dass, (Defendants,) Respondents. 

The plaintiff sued to recover rent illegally exacted by the 
appellant, and gained a decree from the moonsiff. This case is 
also connected with case No. 402; the appeal is therefore decreed, 
and the mooiisiff^s order amended. 

The 17th April 1848. 

No. 403 of 1847. 

Appeal from the decision of Mr. Snell, Moonsiff of Decang, 
dated VJth June 1847. 

Doorgachurn, (Defendant,) Appellant, 
versus 

Shamut Alii, (Plaintiff,) and Maghun Dass, (Defendant,) Res- 
pondents. , 

This suit was instituted by the plaintiff to recover rent illegally 
exacted by the appellant. This case is also connected with case 
No. 402, and the same order is applicable. 

The 17th April 1848. 

No. 404 of 1847. 

Appeal from the decision pf Mr. Snell, Moonsiff of Dceang, 

^ dated VJth June 1847. 

Doorgachurn, (Defendant,) Appellant, 
versus 

Kumer Alii, (Plaintiff,) and Maghun Dass, (Defendant,) 
Respondents. 

This suit was instituted by tbe plaintiff to recover rent illegally 
exacted by the appellant. This case is also connected with case 
No. 402, and the same order is applicable. 
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The 18th April 1848. 

' No. 438 of 1847. 

Appeal from the decision of Mr. Snelly Moonsiff of Deeang^ 
dattd 9 th July 1847- 

Oomur Sha and Abdool Kureem, (Defendants^) Appellants^ 

versus 

Mohomed Dassee^ (Plaintiff^) Respondent. 

* 

The plaintiff sued for possession of 3 canees^ 7 gundahs^ 2 cowries 
of landj with mesne profits. He represented that he had purchased 
for 73 rupees, 4 canees, 16 gundahs, 1 cowrie, 2 krants of land, 
which were sold in execution of a decree of court, and had been put 
in possession by the ameen of the civil court ; but the defendants 
would neither make any settlement, nor give up the land. As the 
deputy collector at the time of his testing the measurement, had 
recorded 3 canees, 7 gundahs, 2 cowries of land to be noabad, and 
1 canee 9 gundahs rent-free, he had reserved the latter for a sepa- 
rate action, and prefAred the present suit for the former descrip- 
tion of land. The defendants gave no reply ; but, after the investi- 
gation hai proceeded to some length, they presented a petition, in 
which they merely contented themselves with denying the plain- 
tiff^s claim. 

As the land in question was distinctly proved to be in the cul- 
tivation of the appellants, the moonsiff decreed in the plaintiff^s 
favor. After a perusal of the papers, I see no reason to disturb 
this decision, which is hereby confirmed and the appeal dismissed 
with costs. 


The 19th April 1848. 

No. 440 of 1847. 

Appeal from the decision of Mr, Hutchinson^ Moonsiff of Putieah. 

Khyrollah, (Defendant,) Appellant, 
versus 

Khondkar Ahsunoolla, (Plaintifif,) Respondent. 

t 

The plaintiff sued to recover the sum of 5 rupeesi^^d certain 
books which he had deposited with the defendant. The demand 
was resisted by the defendant, who declared that the money and 
the books were given over to him in payment of a debt due from 
Musst. Latoor Bebee, the plaintiff’s foster mother^ As no evidence 
was adduced on this point, and the plaintiff^s statement was fully 
substantiated, the moonsiff decreed in his favor. After a perusal 
of the papers, I see no reason to disturb this order, which is hereby 
confirmed and the appeal dismissed with costs. 
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The 19th April 1848. 

No. 441 of 1847. 

Appeal from the decision of Mr. HutcfA^on^ Moonsiff of Putteah, 
dated \Oth July lo47. 

Ram Dass^ (PlaintifF^) Appellailt^ 
versus 

Toiia Ram Hujam, Ramlochun^ Shurun, Hureechurn, and 
Rammanick, (Defendants,) Respondents. 

The plaintiff sued to recover the sum of 9 rupees, 3 annas 
which the defendant, Ramlochun, one of his partners in trade, had 
surreptitiously taken and expended, and which he had engaged to 
repay through Tona Ram who became his security. 

Ramlochun gave no reply in the case. Tona Ram alluded to a 
dispute which had occurred between the plaintiff and his partners 
about the money which he had lost, and declared that the matter 
w^as twice referred to arbitration, the result of which was unfavor- 
able to the plaintiff. The moonsiff considei^d that as there had 
been a compromise of a theft, the case was not cognizable in the 
civil court under Construction No. 318 of the Court of,Nizamut 
Adawlut ; and consequently dismissed the claim without much 
investigation. It does not appear that the plaintiff ever charged the 
defendant, Ramlochun, with theft, and therefore the construction 
alluded to by the moonsiff does not apply to this case. The 
appeal is decreed, the moonsiff^s order reversed, and the case return- 
ed for retrial ; and the moonsiff, after calling upon Tona Ram for 
evidence in support of the arbitration alluded to in his defence, 
and examining the remaining witnesses named by the appellant, . 
will decide the case upon its merits. The amount of stamp paper 
on which the appeal is engrossed, will be refunded to the appel- 
lant. 

The 24th April 1848. 

No. 137 of 1847. 

Appeal from the decision of Mahomed Afzul, Moonsiff of Satkaneahy 
dated 23<# February 1847. 

Sliakeer Alii, (Defendant,) Appellant, 
versus 

Mahomed Nusseem, (Plaintiff,) .Respondent. 

The plaintiff fRued to cancel the proceeding of the deputy col- 
lector and additional collector, regarding a tank comprising 2 
canees, 1 1 gundahs, 2 ^cowries of land. He represented that he 
purchased from Soa Gazee, by a deed of sale, dated the 15th -Pha- 
goon 1 199 M. S., 1 droon, 13 gundahs, 2 cowries of land, including 
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the tank in question, which at the recent measurement was re- 
ebrded in the possession of Soa Gazee ; but he complains of the 
subsequent arrangement which the tank was declared to be the 
joint property of himself the defendant. 

The collector gave no reply in the case. Shakeer Alii replied that 
his father, Mahomed Hossein, was appointed atalookdar by Joora- 
our Sing Hazaree on the 17th Sawun 1 1/1 M. S., for 3 droons, 3 
canees of land ; half of which Munnoo Pukeer, the father of Soa 
Gazee and Zuooddeen, took from his father, and they have been 
all along in possession, both of the land and the tank in question, 
as joint undivided property. He alleged that Soa Gazee had 
caused his own name to be recorded at the recent measurement 
without his knowledge, but subsequently upon his representation 
the error was corrected, and their names were jointly recorded. 
The moonsiff being of opinion that Shakeer Alii and his father, 
Mahomed Hossein, had no proprietary right to the tank, cancelled 
the proceedings of the deputy collector and additional collector. 
As the respondent (plaintiff) has failed to shew that Soa 
Gazee, the seller of the land, had any exclusive right to the tank, 
his own claim of course falls to the ground. 1 decree this appeal, 
reverse the moonsiff^s order, and confirm the proceedings of the 
deputy collector and additional collector, dated the 19th January 
and 19th March 1844, respectively. The respondent will pay the 
costs of both courts. 

The 24th April 1848. 

No. 275 of 1847. 

* Appeal from the decision of Mahomed Afzul^ Moonsiff of Satha- 
neeahy dated 2Tth April 1847- 

The Collector of Chittagong, (Defendant,) Appellant, 

versus 

Musst. Bipola, (Plaintiff,) Respondent. 

The plaintiff sued to cancel the sale of 2 cahees, 1 gundah, 3 
cowries of land, which had been sold for arrears of revenue without 
any settlement having been effected with t}ieirA«^'«»Mahomed 
Ashruff, the auction purchaser, acknowledged having purchased the 
land. The collector replied that the land had been resumed under 
Regulation II. 1819, and settled, and ultimately sold for arrears of 
revenue. The plaintiff further declared in a petitidti that all settle- 
ments under Regulation IX. 1825, had been cancelled, and denied 
the fact of the land having been resumed under Regulation IL 
1819, and complained, moreover, of the sale having taken place 
without previous notice. The moonsiff considered that, as no 
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settlement of the land had been concluded under Regulation II. 
1819, the sale was illegal^ and cancelled it accordingly. Against* 
this decision the collector has appealed^ and urged that objections 
to the sale, omitted to be preferred to thcs^coramissioner in appeal, 
should not be admitted in the civil court. It appears that when 
the respondent (plaintiff) appealed to the commissioner against 
the sale, his only ground of objection was with reference to the 
non-existence of a balance. By Section 24, Act I. 1845, there- 
fore, the sale cannot be upset. The appeal is decreed, the moon- 
siff ^s order reversed, and sale confirmed. The usual order regard- 
ing costs. 

The 24th April 1848. 

No. 282 of 1847. 

Appeal from the decision of Mahomed Afzul^ Moonsiff of Satka- 
neeahy dated 27th April 1847. 

Mahomed Ashruff, (Defendant,) Appellant, 
versus 

Jaffer Alii and Musst. Bipola, (Plaintiffs,) Respondents. 

This appeal was instituted by the auction purchaser, and is 
precisely similar to the preceding case. The same order is there- 
fore applicable. 
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Present : E. DEEDES, Esq., Judge. 


The 5th April. 1848. 

Case No. 6 of 1847. 

Appeal from the decision of Moulvee Maliomud Farookhy Sudder 
Ameen of Balasore, passed on the 29//i June 1847. 

Bishonauth Seniiaputtee, Judisthee Persaud Das, and Cassinath 
Das, (Defendants,) Appellants, • 

versus 

Muddun Mohun Pundah, (Plaintiff,) Respondent. 

This action is brought by plaintiff for 400 rupees principal, and 
33 rupees, 7 annas, 5 pie, interest, total 433 rupees, 7 annas, 5 pie, 
due on a bond executed by defendants, Bishonauth Sennaputtee,^ 
Kamhurry, Buntnalee, Gopecnauth, and Nundkishore Misser, 
Chowdhree Judisthee Pershaud Das, and Cassinauth Das on the 
10th Assin 1253. Two of the defendants, Nundkishore and Bun- 
inalce Misser, acknowledge the claim of plaintiff to be correct. 
No answer is put in by Ramhurry and Gopeenauth Misser, de- 
fendants. The remaining defendants in their reply acknowledge 
having borrowed the money from plaintiff, but state that they 
pledged to him W golas of opium for the debt under a receipt 
dated 5tli Bysack 1 253, and besides this paid to him in part pay- 
ment of th«*4>on(r, 109 rupees, 2 annas. Plaintiff, in rejoinder, denies 
the statements of defendants. The sudder ameen of Balasore, 
releasing Ramhurry Misser, one of the defendants, from the claim 
brought against him, decreed the suit in* plain tiff^s favor against 
the remaining defendants, because he did not consider the pleas 
advanced by them, the receipt or witnesses thereto, as deserving 
of credit. Bishonauth Sennaputtee, Chowdhree Judisthee Per- 
saud Das, and Cassinauth Das, three of the defendants, preferred 
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this appeal. On consideration of the proceedings^ I am of opinion 
(hat the pleas urged by defendants are, for several reasons, incorrect 
and untenable. First, because although the receipt dated 5th Bysack 
1253 has been produced by the defendants, and witnesses examined 
thereto, yet the defendants in their answer did not mentioi^ either 
the date, month, or year thereof ; and it does not appear that the 
defendants, previous to pledging the opium to plaintiff, either in- 
formed the collector thereof, or obtained his permission to do so ; 
and it is not probable that the defendants would pledge opium, 
which is an article of great value, to plaintiff, without permission 
of the collector, or that plaintiff would take such an article in 
pledge, because if it became known both parties would under the 
regulationsbe liable to punishment. Secondly, defendants assert that 
arbitrators were appointed to settle the matter, and witnesses were 
examined to this point ; but it appears that the arbitrators did not, 
in accordance with the regulations, tak/; an ikrarnama or agree- 
ment from the parties, neither did they pass any decision in the 
case. The assertion of defendants therefore, that the case was settled 
by arbitration, is not? to be credited. Thirdly, the bond executed by 
defendants was duly registered: no property being pledged therein, 
it is not therefore probable, that, within a few days therefrom, the 
opium should have been pledged to plaintiff without the receipt 
being registered, and defendants have no documentary proof of the 
payment to plaintiff of 109 rupees 2 annas ; the evidence of wit- 
nesses is alone not sufficient to establish such payment. Fourthly, the 
sudder ameen acted irregularly in releasing one of the defendants, 
Ramhurry Misser, in conformity to the wish expressed by defen- 
dants, Nundkishore and Bunmalee Misser, in their reply ; but it 
^ appears that defendants (appellants,) in their appeal, have not includ- 
ed Ramhurry Misser amongst the respondents : therefore, under the 
Court’s circular letter dated 1st July 1842, extended to the local 
appellate courts by their circular bearing date 13th April 1847} 
the order of the sudder ameen cannot be interfered with. The 
decision of the lower court being therefore, in my opinion, correct 
■ and proper, 

It is ordered. 

That the appeal be dismissed and* the decisioji of the sudder 
ameen be confirmed ; but his decree must be modiBA in respect 
to the vakeel’s fees, which have been twice charged to the 
defendants, i. e. after deducting from 5/9 rupees, 10 annas, 
9 pie, the amount decreed, the sum of 21 rupees, 10 annas, 
9 pie, the fees of plaintiff’s second vakeel, the balance 558 rupees, 
with interest to day of payment, plaintiff will receive from all the 
defendants with the exception of Ramhurry Misser. The costs of 
appeal are payable by appellants. 
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The 6th April 1848. 

Case No. 83 of 1847. 

Appeal from the decision of Benninath Bose, former Moonsiff of 
Cuttack f passed on the 2\st July 1847. 

Mrs. C. E. Atkinson^ for self and children^ (PlaintiiF^) Appellant^ 

versus 

Mr. L. DeTores, (Defendant,) Respondent. 

This action was brought by the plaintiff^s husband against the 
respondent for 121 rupees, 10 annas^ 1 pie, 12 krauts, principal 
and interest, due under the following circumstances. He states that 
he borrowed from Kunnyah Lall Pundit 2,500 rupees on 11th 
Bysack 1250, and remitted 100 rupees in part payment to respon- 
dent to be paid to his creditor, and obtained from him a receipt 
dated 20th October 18^3, notwithstanding which Kunnyah Lall 
Pundit, without deducting the 100 rupees, sued appellant's husband 
for the entire sum due under the bond and obtained a decree for 
the same ; he therefore preferred this suit foi^the amount, principal 
and interest, as abovementioned. 

Plaintiff having deceased, appellant, his wife, is est^Jilished as 
heir in her husband’s place. 

Respondent acknowledges in reply having received the 100 rupees 
from appellant’s husband ; but says that he paid it to Kunnyah 
Lall Pundit. The former acting moonsiff of Cuttack, Sreeram 
Soam, on the 17th December 1846, dismissed the suit, because 
Kunnyah Lall Pundit had presented a petition to the effect that he 
had received from respondent the 100 rupees sent to him by appel- 
lant’s husband, and because appellant’s husband in the suit brought 
against him by Kunnyah Lall Pundit had acknowledged the amount 
to be due by him, and had not in reply to the action pleaded the 
payment of the 100 rupees. The former judge, on the 31st March 
1847^ deeming the grounds stated by the moonsiff for dismissing 
the suit to be insufficient, and that the petition of Kunnyah Lall 
Pundit was of no effect as it could not be considered evidence, and 
because it was necessary that both parties should be called upon 
for proof on their* respective pleas, sent back the suit for further 
enquiry. Benninath Bose,i the late moonsiff of Cuttack, on the 
21st July«4847^ dismissed the suit, because he considered the pleas 
of respondent established by the evidence adduced by him, and on 
the strength of the petition of Kunnyah Lall Pundit which was 
considered by the former judge not to "be evidence. Appellant 
prefers this eppeal. After due consideration of the proceedings, 
I am of opinion that the claim of appellant is correct, and the de- 
cree of the lower court must be reversed, because respondent ac- 
knowledges having received 100 rupees from appellant’s husband 
on account of the debt due to Kunnyah Lall : therefore, unless he 
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can prove from documents, or the evidence of Kunnyah Lall Pun- 
dit taken on oath, that he has paid the 100 rupees to him, his pleas 
in this respect cannot be approved of by the court. The evidence 
of two witnesses alone, without documentary proof, is not sufficient 
in proof of the plea urged ; and to-day on questioning respondent's 
vakeel, he stated that he could not cause the attendance of Kunnyah 
Lall Pundit to give evidence in the suit, and he wished it to be 
decided on the evidence already given : therefore, on the grounds 
abovementioned, the appeal is decreed and the decree of the moon- 
siff reversed, and respondent will pay to appellant the amount sued 
for, with interest on the principal from date of suit to this day, 
and costs of suit in both courts, with interest on the entire sum 
from this day to date of payment. 

. The 6th April 1848. 

Case No. 103 of 1847. 

Appeal from the decision of Mahomed Arshud^ Moonsiff of Ken-- 
draparalvs passed on the bth October 184/. 

Daybudee Sahoo, (Defendant,) Appellant, 

• versuLS 

Bheekaree Behra, (Plaintiff,) Respondent. 

This suit was instituted by respondent for 3 rupees, 8 annas, 
3 pie, principal and interest, rent due for the years 1252 and 1253, 
on 15 goonths of confirmed rent-free land in the cultivation 
of appellant, situated in Rukba Dewan Putna, mouzah Bhuratpoor, 
pergunnah Nakund, under a kubooleut executed by him bearing 
.date 15th Jhait 1251. Daybudee Sahoo, appellant, denies the 
claim of respondent and the execution of the kubooleut, and says 
the land abovementioned is the dewuttur land of Ragonath Jee 
Takoor, through Baloram Roy, the servant thereof, to whom he 
pays rent. 

Pursooram Roy, the brother of Baloram, presents a petition in 
opposition to respondent's claim, to the same effect as that of appel- 
lant. The moonsiff of Kendraparah decreed the claim, as he consi- 
dered the kubooleut proved by the evidence brolight in attestation 
thereof, and because respondent’s name was mentioned in the 
Government measurement papers, and because tfi^eTlaimant had 
not adduced proof in respect to his possession of the land above- 
mentioned. Appellant in this suit, and claimant in appeal No. 106, 
prefer separate appeals. ' On consideration of the proceedings in 
this suit, it appears that the point for enquiry is, whether in fact 
respondent, or claimant, held possession of the land in dispute in 
1252 and 1253; and from the kubooleut produced by respondent 
and the witnesses adduced thereto, the possession of respondent, 
through the appellant, as cultivator of the land, is satisfactorily 



ZILLAH CUTTACK. 


33 


established. As this is the case^ the mere denial of the appellant 
is na sufficient proof of his statement. It appears^ moreover^ that 
respondent’s name is mentioned in the measurement papers. 
Although the claimant^ in proof of his right to the land^ has pro- , 
duced a decision of the deputy collector passed on the ^th 
November 1844^ in confirmation of his rent-free grant«and a proof 
of his possession^ yet the possession of claimant on the land 
abovementioned in 1252 and 1233^ is not clear from that decree ; 
besides this^ no other proof of possession has been brought forward 
by the claimant. On the above groimds^ the appeal is dismissed and 
the decision of the lower court affirmed^ with costs of appeal pay- 
able by appellant. 

The 6th April 1848. 

Cafie No. 106 of 1847. 

Appeal from the decision of Mahomed Arshud, Moonsiff of Kendra- 
* parahy passed on the bth Octobgr 1847. 

Pursooram Roy^ (Claimant^) Appellant, 

versm ^ 

Shikaree Behra, (Plaintiff,) Respondent; and Dayadee Sahoo, 
(Defendant,) Respondent. 

Since suit No. 103 and this suit were taken up in appeal toge- 
ther, and the grounds stated in that decree for considering the pleas 
urged by appellant to be undeserving of credit are sufficient in 
this suit also. 

It is therefore ordered, 

That the appeal be dismissed and the decision of the moonsiff 
be affirmed. The costs of appeal are payable by appellant. 

The 13th April 1848. 

Case No. 22 of 1847. 

Appeal from the decision of Moonshee Ghurriboollahy Moonsiff of 
Dhumnagur^ passed on the \9th January 1847. 

^ JB^ugbut Jenna, (Defendant,) Appellant, 
versus 

Panoo Das, on his death Musummut Lukjimee his wife, (Plaintiff,) 

Respondent. 

This action is brought by respondent against the defendants, 
appellants, for possession in and right to several idols belonging 
to Koghoonauth J ee Thakoor, together with the appendages thereto : 
the claim being laid at 60 rupees. Respondent states the idols 
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to be his property, from which the appellant dispossessed him, to- 
gether with the land appertaining thereto, at the time of hoolee 
jattrah. 

, Byragee Jenna, defendant, in reply, states the idols in dispute to 
be the purchased property of his ancestor. Respondent has no 
right in them, or the land belonging thereto, further than being em- 
ployed by appellants in the performance of worship. Defendant, 
Bhaugbut Jenna, replies to the same effect. The moonsiffof 
Dhumnagur, on proof of the claim, passed judgment in respondent's 
favor. 

Bhaugbut Jenna, one of the defendants, (appellant,) preferred this 
appeal ; but, on consideration of the proceedings, I am of opinion 
that from the documents produced by respondent and the evidence 
of his witnesses, the possession for many years of his ancestors, 
and afterwards of himself, is satisfactorily proved, and also that the 
defendants, (appellants) took possession of the idols at the time of 
the hoolee festivals ; and that defendants (appellants) have not esta- 
blished by documents, or other satisfactory proof, that the idols 
are their property unaer purchase of their ancestors, or that they 
were ever in possession thereof, or of the land appertaining thereto ^ 
neither is kt proved that respondent, or his ancestor, were appointed 
Goojarees by appellants (defendants,) or their ancestors. Under the 
above circumstances, the appeal is dismissed and the decree of the 
lower court affirmed. Appellant is to pay the costs of appeal. 

The 19th April 1848. 

Case No. 64 of 1847. 

• Appeal from a decision of Moonshee Ghurrihoollah, Moonsijf of 
Dhumnaggur, passed on the 10/7* June 1847. 

Gunesham Maintee, (Defendant,) Appellant, 
versus 

Basoodeb Dass, guardian and father of Sreekishen Das, a minor, 
(Plaintiff,) Respondent. 

This action is brought by plaintiff against the defendant, for 
right and possession, and mutation of names on 12 annas of the 
zemindaree mouzah Bidjaurpoor, pergunnah Ayat^^ojinder a deed 
of sale executed by defendant, Suboodra Dey, on 21st November 
1845, in favor of Sreekishen Das, the minor son of plaintiff; and 
to set aside a kubala in» favor of Gunesham Maintee, defendant, 
bearing date 27th Assin 1253, or 11th Octoljer 1845 : the action 
being laid at the sudder jumma of the zemindaree, 50 rupees, 10 
annas, 1 pie, 10 krants. 

^ Defendant, Soobudra Dey, in reply, acknowledges the execu- 
tion of both deeds of sale, but says, she did not get the amount 
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purchase .money from plaintiff and at his request ; for the purpose 
of reversing the deed of sale in defendant’s favor^ the deed of sale 
in plaintiff’s name was executed. Gunesham Maintee^, defendant^ 
answers to the same effect as Soobudra Dey. The moonsiffof 
Dhumnaggur being of opinion that the deed of sale in the name 
of plaintiff was correct, and the kubala in favor of defendant, Gun- 
esham Maintee, was false and fraudulent, passed judgment accord- 
inly. Gunesham Maintee^ one of the defendants, preferred this 
appeal. From the proceedings in this suit, it appears that the point 
for enquiry, is, whether the deed of sale of plaintiff, or of defen- 
dant, Gunesham Maintee, is true ; and whether plaintiff, or defen- 
dant, have been in possession of the land under dispute from the 
date of their respective deeds. In my opinion, from the evidence 
adduced and the acknowledgment of Soobudra Day, the deed 
of sale in plaintiff’s favor is satisfactorily established ; and 
although the deed in favor of Gunesham Maintee, defendant, has 
been registered and evidence has been adduced in proof thereof, 
and Soobudra Dey acknowledges the execution of the deed and 
the receipt of the purchase money, yet, for several reasons, there is 
strong suspicion for supposing that, after the execution of the deed 
in plaintiff’s favor, the deed of sale in the name of Gunesham 
Maintee, a previous date being inserted therein, was executed with 
the intention of rendering plaintiff’s deed of sale of no effect. 

First, because the mookhtearnamahs executed bySuboodraDey, the 
principal defendant, for the purpose of registering plaintiff’s deed of 
sale and causing a mutation of names, were attested on the 24th No- 
vember 1845, in the court of the moonsiffof Dhumnaggur, by Suboo- 
dra Dey herself, and not the slightest suspicion attaches thereto; but, 
with reference to the mookhtearnamah executed by Suboodra Dey, 
for the purpose of registering the deed of sale to Gunesham Main- 
tee, which was attested in the court of the deputy collector of 
Balasore on the 18th October 1845, on inspection of the daily book 
of that officer’s court there is strong suspicion that the mooktear- 
namah was not attested on that date, but that, through the fraud 
of some one, on a certain date after the attestation of plaintiff’s 
inooktearnainah, a previous date being inserted, viz. the 18th 
October 1845, and in collusion with some of the omlah of the 
deputy collecteff’^ court it was attested by that officer ; because 
the paper on which the mooktearnamah is attested does not cor- 
respond with other paper in the book, and there are erasures in 
some of the numbers of the pages thereof. Rloreover, if the mook- 
tearnamah had been attf^sted on the 18th October 1845, it is most 
probable that the deed would have been registered within five or 
six days thereof ; that was not done^ but, four months after, thedeed 
was registered under the same mooktearnamah. It appears further, 
on inspection of the registry books, that between the 22d October 
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4845 and 3d February 1846^ the date of registry of the deed of 
sale of Guneshani Maintee 5 that several deeds were registered ; the 
statement of the defendant therefore^ that the register of deeds was 
absent at the period of the attestation of the mooktearnamah, 
cannot be relied upon. 

Secondly^ from the report of the ameen deputed to make a local 
enquiry^it appears that ten or eleven witnesses deposed to defendant's 
possession on the land subsequent to the deed of sale in his favor ; 
but as they are his dependants, and as he previouslyheld a 4 annas^ 
share in the zemindaree, their evidence cannot be relied upon. 
Moreover, it is evident from the ameen^s report that forty witnesses 
deposed to plaintiff^s posssession on the land subsequent to the 
date of the deed of sale in his favor, and their evidence cannot be 
set aside by that of ten or eleven witnesses examined on the 
other side. . . 

Thirdly, two receipts for rent paid into the collector's office in 
1253, on account of the zemindaree in dispute, have been pro- 
duced by defendant^ but, on the other hand plaintiff has produced 
10 receipts for rent paid by him in the collector's office for the 
same zqimindaree and the same year 1253. It is very probable, 
therefore, as the defendant previously held a 4 annas^ share in the 
zemindaree that the receipts abovementioned were produced by 
himself and Soobudra Dey, or that defendant paid into the collec- 
tor's office more than the rent due on his 4 annas’ share of the 
zemindaree, for the purpose of destroying the rights of plaintiff. On 
the above grounds the decision of the lower court being correct, 
the appeal is dismissed and the decree of the mooiisiff affirmed ; 
and since respondent has appeared without being summoned, each 
party is to pay his own costs of appeal. 

The 19th April 1848. 

Case No. 84 of 1847- 

Appeal from the decision of Mahomed Arshud^ Moonsiff of Kendra- 
parahj passed on the 26th July 1847* 

Indur^Das, (Defendant,) Appellaq;^ 
versus 

Chuckerdhur Das, (Plaintiff,) Respondent. 

This action is instituted by respondent against defendant 
(appellant) for 31 rupees, 1 anna, 2 pie, 8 krants, principal and in- 
terest due on a bond executed by him on the 15th Jheit 1253. 

This suit was decided eaeparte by the moonsiff of Kendrapa- 
rah, who decreed the claim, because in his opinion the bond 
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had beep proved by the evidence adduced thereto. Defendant 
(appellant) prefers this appeal^ and pleads that the notice and 
proclamation had not been duly served upon him ; he further 
denies having executed the bond or borrowed any money from 
respondent. On consideration of the evidence adduced in proof of 
the notice having been duly served upon the appellant^ I am of 
opinion that it cannot be relied upon^ because of three witnesses 
examined thereto two of them are residents of different villages 
from that in which the appellant resides^ and of those two one of 
them is a witness to the bond also. Under the above circumstances^ 
as it is not in my opinion established that the notice was duly 
served on the appellant^ and as it is clear from the proceedings that 
no proclamation was issued in his name, appellant is admitted to 
appeal ; and since the bond is not proved, it is unnecessary there- 
fore to return the proceedings for further enquiry, and to take the 
reply of the appellant (defendant,) On consideration of the evi- 
dence of the •bond, 1 am of opinion that the execution of it is 
not satisfactorily established, because of the tw'o witnesses thereto 
one of them alone attests it, the other cannot recognize it ; more- 
over neither of them reside in the village which the partiejs to the 
bond inhabit, their residences are two and three coss therefrom. 
Besides this, from the evidence of the above witnesses, it appears 
that the contents of the bond, together with the signature of the 
appellant thereto, were written by respondent, which is a cause of 
much suspicion. On the above grounds, and notwithstanding 
tliat the suit was decided exparte by the lower court, the appeal 
is decreed, the claim of respondent dismissed, and the decree of 
the moonsiff reversed. The entire co^ts of suit in both courts, 
with interest to date of payment, are payable by respondent. 


The 20th April 1848. 

Case No. 86 of 1847. 

Appeal from the decision of Moulvee Mahomud Farookh^ Moonsiff 
of BalasorCy passed on the bth August 1847. 

Jdcjistee Poostee* (Plaintiff,) Appellant, 

versv^ 

Fukeer Sahoo, (Defendant,) Respondent. 

This action is brought by appellant in the name of respondent 
for right and possession in 8 ghoonts, 2 biswas of ryotee land, 
situated in mouzah Begumpoor, pergunnah Remna ; the suit being 
laid at rupees 31, 4 annas. He states that 18 ghoonts, 10 biswas of 
khanabaree land were acquired by his father, Cheitun Poostee, and 
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^ ghoonts^ 2 biswas of land, belonging to Gungaram, were ac- 
quired by himself under a pottah from the zemindar dated 11th 
Jheit 1249, and he was in possession accordingly, and at the time 
of settlement both parcels of land were measured in his name ; but, 
out of the land abovementioned, the deputy collector on 5th De- 
cember 1842 gave to respondent a pottah for 8 ghoonts, 2 biswas 
thereof, by means of which, and an order passed by the deputy 
magistrate under Act IV. of 1840, he was dispossessed therefrom, 
and respondent obtained possession. 

Defendant (respondent) denies the claim, and replies that he ob- 
tained a pottah in 1248 from the zemindar for the land belonging 
to Gungaram, from which date he has held possession thereon ; and 
at the period of settlement he obtained a pottah from the deputy 
collector for the same land, and appellant has no right therein. 
The moonsiff of Balasore dismissed the suit, because he considered 
it had not been proved. Plaintiff (appellant) prefers this appeal. 
On consideration of the proceedings, I am of opinion from the pottah 
produced by appellant, stated to have been executed by the 
zemindar on the 11th Jheit 1249, and from the evidence of his 
witnesses that it is proved he obtained a pottah for 5 ghoonts, 
2 biswas of land formerly belonging to Gungaram, and from 
the other papers in the case that he had previously held posses- 
sion on 18 ghoonts, 10 biswas of hereditary land attached to 
his house, and that the land under dispute is included in these 
two portions of land ; and from the enquiry on the spot made 
by the ameen, that it is clearly established that appellant 
was in possession previous to the date of dispute of the land in 
question, and that he paid rent to the zemindar. It appears further, 
that the name of appellant’s father is inserted in the nieasurement 
papers and the pottah obtained by respondent from the deputy 
collector ; and although respondent and his mother have for several 
years resided in a house made over to them by appellant's father, 
yet it is quite clear that they have never held possession of the 
land under dispute as rightful owners therein, or paid rent to the 
zemindar ; but because respondentia mother was the daughter of 
appellantis father, and respondent was his grandson and a minor, 
and not having any one to support Ahem, he gave them a house 
to reside in and supported them, but on this^^count neither 
respondent or his. mother have any right in the disputed 
land. Respondent states that he obtained a pottah from the ze- 
mindar for the land* in question in 1248, but he has neither 
produced the pottah, nor any receipt for rent paid on account of 
this land previous to his obtaining the pottah from the deputy 
collector ; and notwithstanding that respondent was present when 
the ameen made a local enquiry on the spot, he produced no evi- 
dence in support of his claim ; neither are the pleas urged by him 
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established from the evidence adduced on his part in the lower 
court. Under the above circumstances, the claim of appellant is, 
in my opinion, correct, and the pottah obtained by respondent from 
the deputy collector and the order of the deputy magistrate under 
Act IV. of 1840, passed on 26th Januaryl846,|mustbe reversed. 

It is therefore ordered. 

That the appeal be decreed, and the pottah obtained by the res- 
pondent from the deputy collector bearing date 5th December 
1842, the order of the deputy magistrate, and the decree of 
the lower court be reversed ; and in the execution of the decree 
appellant will be put into possession of the land as a thanee 
ryut, and copies of this decree will be sent to the collector and 
commissioner of Balasore, in order that appellant's name may be 
entered in the register as^ a thanee ryut, and respondent’s name be 
erased therefrom. The entire costs of suit in both courts, with 
interest to date of payment, are payable by respondent. 

The 26th April 1848. 

Case No. 91 of 1847. 

Appeal from the decision of Lukheenarain Roy, Moonsiff of Pooree, 
passed on the 9th August 1 847* 

Brijoo Sahoo, (Defendant,) Appellant, 
versus 

Joogaee Jenna, (Plaintiff,) Respondent. ' 

This action is brought by respondent against the appellant for 
18 rupees, 7 annas, on* account of damage to rice crops on 4 
beegalis, 1 2 ghoonts, 8 biswas of land situated in mouzah Badulpore, 
pergunnah Serrai. He states he obtained a pottah for the land in 
dispute in 1253 from Rugoonauth Pooran Aindah, the proprietor 
of the land, and cultivated it with paddy in 1254, and the appel- 
lant removed the crops by force. 

Brijoo Sahoo, appellant, inihis reply, states that he has cultivated 
the land in qcd^stion for forty years, and in 1254 it was cultivated 
by him and sown with paddy, and be removed the crop accord- 
ingly. The moonsiff of Pooree being of opinion that the claim of 
respondent had been established passed Judgment in his favour. 
Appellant (defendant) appeals. I am of opinion, after due consider- 
ation of the proceedings, that plaintiff (respondent) has not proved 
his claim, because two witnesses only have given evidence on the 
part of respondent, and it does not appear from their evidence for 
what land he has obtained a pottah ; and one of the witnesses, 
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I(unt MisBer^ states that he has heard respondent cultivated the 
land, but he cannot state the extent of crops produced or the 
value of it. Further respondent states that he obtained a pottah 
from the proprietor of the land for 4 beegahs, 12 ghoonts, 
8 biswas of land, which he cultivated with paddy ; but witness, 
Bhagruttce Doss, on the contrary deposed that respondent culti- 
vated 6 beegahs, 1 2 ghoonts, 8 biswas of land with paddy, of which 
5 beegahs were included in his pottah, and for 1 beegah, 12 
ghoonts, 8 biswas he held no pottah ; and respondent in the crimi- 
nal court petitioned to get the value of the crop on 6 beegahs, 12 
glioonts, 8 biswas of land. In the civil court, on the contrary, he 
sues for the value of the crop on 4 beegahs, 12 ghoonts, 8 biswas 
of land ; besides this, the proprietor of the land acknowledges ap- 
pellant to have held the land in dispute in cultivation for many 
years. For the above reasons the appeal jls decreed, the claim of 
respondent being dismissed, and the decision of the lower court 
reversed. Costs of suit in both courts, with interest to date of pay- 
ment, are payable bj'^^respondent. 

• The 26th April 1848. 

Case No. 80 of 1847* 

Appeal from the decision of Moonshee Ghurriboollah^ Moonsiff of 
DhumnagguVf passed on the YJthJuly 1847* 

Kuroonee Mahee Dassee, (Plaintiff,) Appellant, 
verms 

Gopeenauth Dukin Raee, (Defendant,) Respondent. 

This action is brought by appellant against the respondent for 
299 rupees, 12 annas, 1 pie, principal and interest due under a 
bond executed by him on 15th Sawun 1247^ or 28th July 1840. 

Defendant (respondent,) in reply, denies having borrowed any 
money from appellant and the execution of the bond in his favour. 

The moonsiff of Dhumnaggur being of opinion that appellant 
had failed to prove his claim, dismissed the suit. Plaintiff (appel- 
lant) prefers this appeal; but, on consideration of tffl^ proceedings, 

I am of opinion that the decision of the lower court is correct and 
proper, because of three witnesses to the bond one of them is 
deceased, and the remaihing two witnesses cannot recognize the 
bond ; and notwithstanding that Kishenchund Mahapatur, a witness 
on the part of appellant, deposes that respondent received through 
him the 200 rupees borrowed from appellant, yet the evidence of one 
witness alone is not sufficient in recognition of the bond. Besides 
this, although two other witnesses on the part of appellant, who 
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State themselves to have been present when the bond was executed, 
have given evidence in proof of it, y^t the bond is not established 
from their evidence, because they cannot recognize it, neither can 
they mention the date, month, or year in which it was executed. 
Moreover, on inspection of the bond, it appears that the stampt 
paper was purchased on the 24th December 1839, and seven 
months afterwards, i. e. on the 28th July 1840, the bond was exe- 
cuted, which is a cause of strong suspicion ; besides this, the pur- 
chaserof the stampt paper has no connection with either of the parties, 
neither is he either party^s man of business, but a stranger. For the 
above reasons the appeal is dismissed, and the decree of the moon- 
siff aihrnied ; costs of appeal being payable by appellant. 




ZILLAH DINAGEPORE 


Present: JAMES GRANT, Esq., Judge. 

The 3d April 1848. 

No. 16 of 1847. 

Appeal from the decision of Ramnarain Rai^ Moonsiff of Puteeram, 
dated the Wth December 1847. 

Nuzzur Moollah, (Defendant,) Appellant, 
versibs 

Moteoollah, (Plaintiff,) Respondent. 

Claim, rupees 143-15-9, principal and interest, due on a bond 
for rupees 100, dated the 2lst of Assin 1241, The persons sued 
as the heirs of the borrower were released by the moonsifP, who 
decreed the case against the surety only. The appellant urges 
that he was not surety for the borrower on this bond, but on 
another of later date which was liquidated and returned, and which 
he has filed. The inoonsifF overruled the appellant’s plea, on the 
ground that a witness to the returned bond stated that it was in 
favor of another man (the name is erased as usual.) From the 
evidence of other witnesses, it appears that the other man (Nuzur 
Mahomed,) and the plaintiff were cousins german and lived toge- 
ther, and that the money for the returned bond was paid to the 
plaintiff. It further appears that the security bond was written 
on the same sheet of paper with the principal deed, and is there- 
fore inadmissible against the surety by Circular Order of the 27th 
October 1837- Under the above circumstances I reverse the 
nioonsiff’s decision, and decree the appeal with costs. 

The 4th April 1848. 

No. 67 of 1847. 

Appeal from the decision of Moolvee MahataboodeeUy Moonsiff of 
Kulliagunge^ dated the 20th January 1848. 

Amoolah, (Defendant,) Appellant, 
versus 

Somin Moollah, (Plaintiff,) Respondent. 

Claim, rupees 31-11-8, princip^ and interest, due on a bond 
for rupees ,22, dated the 28th of Bysack 1249. The defendant pleads 
payment in full by four instalments, viz. 15 rupees, 3 rupees, 2 
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rupees^ and 2 rupees. The moonsiff decreed the principal with- 
out interest^ the latter being entered at 13 cowries a month per 
rupee^ or 12 rupees, 3 annas per cent. The appellant urges that 
his witnesses to the first main instalment did not attend when 
summoned, and that he petitioned the moonsifi* in respect to them 
on the day that the evidence of the others was taken and the case 
decided. This appears to be the case ; and 1 am of opinion that 
he is entitled to have the benefit of their evidence. I therefore 
remand the case for revision. 

The 4th April 1848. 

No. 108 of 1847. 

Appeal from the decision of Rowshun Ali, Acting Moonsiff of 
Putneetullah, dated the dtith February 1847* 

Ramgopal Nag and Kassichurn, (Defendants,) Appellants, 

• versus 

Azmut, (Plaintiff,) Respondent. 

« 

This suit was instituted to set aside a summary decision of 
the deputy collector of Dinagepore, awarding rupees 38-6, rent, 
with interest, for 1250. The defendants urge that the plaintiff 
gave a kubooleut and paid only 2 rupees, and that the summary 
suit was for the balance due. The moonsiff decreed the case, on 
the ground that eleven witnesses stated that no land in the place 
designated was leased to, or cultivated by the plaintiff. It appears, 
that the moonsiff in the first instance proposed visiting the spot 
himself ; that he afterwards directed the plaintiff to deposit the 
sum required for an ameen, and that he subsequently disposed 
of the case without local inquiry by himself or an ameen, and 
without taking evidence on the part of the defendants. I there- 
fore remand the case for revision. 

The 19th April 1848. 

No. 2 of 1846. 

Appeal from the decision of Pundit Nurhoree Seeromonee^ 
Sudder Ameeuj dated the bth of May 1846. 

Ramkoomar* Moiter, (Plaintiff,) Appellant, 
versus 

Taramonee Debya, (Defendant,) Respondent. 

Claim, possession of a 3 annas’ share of turuf Mohinderpore, 
&c., under a deed of mortgage and conditional sale dated the 5th 
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of Jytc 1244 B. S. The defendant denies the authenticity of the 
deed, tlie production of which, bearing her seal, she attributes to the 
roguery of the plaintiff^ who was her mooktear, and of her naib who 
had charge of her seal. She also pleads ignorance of notices from 
the collectorate in respect to the registry of the plaintifFs name as 
proprietor, and from the civil court in respect to foreclosing the 
mortgage. In the rejoinder sundry circumstances are stated in 
refutation of the defence,; the principal of which are that the defen- 
dant and another sharer came to Maldah in a boat, and borrowed 
money to save this estate and another from sale for arrears of re- 
venue; that the bond for the other estate was subsequently re- 
deemed by the defendant ; that she gave a mookhtearnamah to 
have the plaintiff^s name entered in the collector's books as the pro- 
prietor of the property in dispute, and that the plaintifi', since his 
name was entered, has regularly paid the revenue. This case was 
formerly dismissed by tjje principal sudder ameen, on the ground 
that the plaintiff had not taken any steps to produce witnesses. 
It was remanded for revision, and afterwards transferred to the 
sudder ameen at Maldah. Openderchunder Bhutacharjee, sudder 
ameen, decreed the case on the grounds of the authenticity of the 
document having been proved, — the usual notices in respect to the 
foreclosure of the mortgage and the registry of the plain tiff^s name 
having been served, — and the plea of ignorance on the part of the 
defendant being unsupported by proof or probability. Uadha 
Beenud, nephew and next heir of the defendant, petitioned in ap- 
peal against the sale being confirmed, on the ground that the de- 
fendant had not power to sell. I considered the sale clearly pro- 
ved, but remanded the case to take evidence as to the late “ Nun- 
dolal,^^ then next heir, and the present next heir (the petitioner, 
Radha Beenud,) having consented to the transaction the money 
being required to save the estate from sale for arrears of revenue, 
and also that the pundit of the division might be called upon to 
state whether, or not, under such circumstances, the conditional sale 
by the defendant was legal. The sudder ameen has now dismiss- 
ed the case on the ground of discrepancies in the evidence as to 
the signing and sealing of the deed, and the delivery of the rupees, 
all of which I consider immaterial, being accounted for by the fiict 
that some of the persons were in a boat and others on the bank. 
The pundit^s opinion is not very clear, the case not having been put 
to him distinctly ; but I am satisfied from the evi^nce that the 
money was borrowed to save the estate from sale for^ arrears of re- 
venue, and that the then next heir (Nundolal) consented, as well as 
the petitioner Radha Beenud, now the next heir, by whom the deed 
was attested. On the above grounds I reverse the decision of the 
sudder ameen, and decree the appeal with costs. 
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The 20th April 1848. 

• No 11 of 1846. 

Appeal from the decision of Pundit Nurhoree Seeromonee, Sadder 
Ameen, dated the bth of August 1846. 

Shanianand Jha and another, (Defendants,) Appellants, 
versus 

Roopchand and another, (Pl^ntiffs,) Respondents. 

This suit was instituted to enforce the sale of a “ mouroosee 
jote,” which was formerly attached in execution of a decree obtain- 
ed by the plcuntifFs. The defendants who formerly owned the 
“ jote” did not file any answer, and the other defendant, Shaina- 
naiid Mujoomdar, has appealed separately in case No. 12. The 
defendants (appellants) in this ease, assert that they purchased half 
the “ jote” on the 2l8t of Bhadoon 1244, and that they objected 
to its sale when attached in execution of the plaintilTs’ decree 
against the former proprietors. The sudder ameen decided the 
case in favor of the plaintiffs on the ground of discrepancies in the 
evidence reprding the sale to the appellants in this case, and the 
purchase of the other half of the jote having been made by the ap- 
pellants In case No. 12, while it was under attachment. I can 
discover no discrepancies in the evidence which is supported by 
the kawala, kubooleuts, receipts, &c. I therefore reverse the sud- 
der aineen’s decision, and decree the appeal with costs. 

The 20th April 1848. 

No. 12 of 1846. 

Appeal from, the decision of Pundit Nurhoree Seeromonee, Sudder 
Ameen, dated the bth of August 1846. 

Shamanand Mujoomdar, (Defendant,) Appellant, 
versus 

Roopchand and another, (Plaintiffs,) Respondents. 

. The particulars of this case are given in case No. 1 1 of 1846. 
The sudder ameen decided against the appellant in this case, on 
the ground that his purchase of half the “mouroosee jote” 
claimed was made while it was under attachment. It appeals that 
the plaintiffs got the "jote” attachecl in execution of a decree in 
May 1244, when Shamanand Jha and others, (appellants in case 
No. 11) objsEted, stating that they had purchased half of it in 
“ Bhadoon.” In Poos 1254 the suit of " Rajnath,” who claimed 
the jote, was nonsuited, and both the above cases struck off the file 
on the ground that no order touching the " jote’^ could be passed 
ui^l Rajnath’s case was finally disposed of. In Assar 1250the plain- 
tiffs petitioned to have the "jote” attached, but that was disal- 
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lowed with reference to the sudder anieen^s order of 1245 above- 
mentioned. This suit was instituted on the 22d Bhadoon 1250^ 
nearly five years after the order which virtually released the ^^jote^^ 
from attachment ; and the purchase of half of it by the appellants 
in this case was made on the 3d Chyte 1247, rather more than two 
years after the said order. I therefore reverse the decision of the 
sudder ameen, and decree the appeal with costs. 

The 24th April 1848. 

No. 2 of 1847. 

Appeal from the decision of Pundit Nurhoree Seeromonee, Sudder 
Ameen, dated the \Qth of December 1846. 

Gopynath Shah, (Defendant,) Appellant, 
versus 

Alum Chand Shah and others, (Plaintiffs,) Respondents. 

Claim poss^ession of a pucka dwelling house, purchased by the 
plaintiffs on the 22d of Maug 1251 from . Srecmiitty, widow 
of Nemaichurn. The defendant, Gopynath, asserts that the 
house is his. It appears that Nemaichurn, the husband of 
Sreemutty, had dealings with the plaintiffs, who are Hankers ; 
and that on his death there was a balance against him of rupees 
508-13-6-1, in liquidation of which Sreemutty made over to 
the plaintiffs a boat valued at 60 rupees, with rupees 73-13-16-1 
ill cash, and for the balance sold another boat for 7^ rupees, and 
the house in dispute of 300 rupees. On the plaintiffs taking pos- 
session of the house, the defendant, Gopynath, remonstrated, 
and subsequently recovered possession under Aqt IV. of 1840. 
The plaintiffs assert that Nemaichurn, deceased, Gopynath and 
two other brothers separated in 1238, when the house in dis- 
pute fell to the share of the said Nemaichurn, who occupied it 
until his death, after which it was sold to them by his widow. The 
defendant, Sreemutty, supports the assertion of the plaintiffs. 
The defendant, Gopynath, states that he and his brothers sepa- 
rated in 1234, when Nemaichurn received 225 rupees in lieu of his 
share of the paternal dwelling house ; and that he, Gopynath, in 
1236 purchased the house no^ in dispute, enlarged it, and agreed 
to his brother, Nemaichurn, occupying it until he could build one 
for himself. The sudder ameen decreed the case, on the grounds 
that the receipts for rent filed by the defendant, Gopynath, were 
in his father’s and not in his own name ; that no document was 
produced by him in support of Nemaichum’s having received 
225 rupees in lieu of his share of the paternal house property ; 
that even the defendant’s witnesses prove that Nemaichurn 
lived in the house in dispute for 16 or 17 years, and that he, 
at the request of Sreemutty, had agreed to redeem the kawala” 
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after she had sold the house, which would not have happened had 
Sreeinutty no interest in it ; that a receipt for rent filed by 
Sreeiniitty and her witnesses prove that the house in dispute 
was purchased before the separation of the brothers, and fell to 
the share of Neinaichurn who lived in it up to his death, after 
which it was occupied by Sreemutty who paid rent for it and sold 
it to the plaintiffs ; and lastly, that the kawala^^ and witnesses 
for the plaintiffs prove the said sale. The point for decision in 
this case is whether the house in dispute was the property of the 
defendant, Gopynath, or of his brother, Neinaichurn, and his 
widow, Sreemutty, after him. Gopynath has produced a ^^kawala” 
of 123G in his own name, as well as rent and chowkeedaree receipts 
from 1236 to 1250. He is supported by the evidence of the person 
who sold the house, and numerous other witnesses who state that 
it was sold after his separation from his brothers. It is clear that 
he made no claim to the boats actually belonging to his brother's 
estate ; and his having, at the request of Sreemutty, agreed to 
redeem her kawala,^^ provided she made over to him her jewels 
and other property,*by no means prove that he thereby allowed 
that the house had been hers. On the other hand, tlie fact of 
Neinaichurn having lived in the house for several years is the only 
thing in favor of the plaintiffs, whose witnesses (most, of them be- 
fore an amcen deputed to enquire into the case) assert that 
Neinaichurn requested Gopynath to purchase the house, which 
he did in his own name before the separation of the brothers ; 
that the house was enlarged after the separation by Gopynath 
with Nemaichurn’s money, and that the rent and chowkeedaree 
receipts were obtained in Gopynath^s name because Nemai- 
churn was absent. The receipt for rent filed by Sreemutty, 
which the sudder ameen considers satisfactory, is in my opinion, 
the contrary. It is for the year 1251, after the dispute commenced, 
and separate, while those from 1236 to 1250, filed by Gopynath, 
are included with the receipts for the rent of the paternal dwelling, 
but specified as on account of Gopynath^s own purchase. The 
evidence of the two principal witnesses for the plaintiffs, taken 
before the sudder ameen himself, is wanting in openness and clear- 
ness, save in respect to the points they endeavor to establish, and 
with regard to them it is suspiciously complete. * One states that 
he wrote the kawala^^ when the house was purchased in 1236 ; that 
he was afterwards present at the division of the property when the 
brotliers separated ; and that when Sreemutty sold the house to 
the plaintiffs, he was again the writer of the kawala.^^ The other 
man is a cousin-german of Sreemutty. For the above reasons, 
I am satisfied that the house in dispute was the property of the 
defendant, Gopynath ; and I therefore reverse the decision of the 
sudder ameen and decree the appeal with costs. 
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Present : F. W. RUSSELL, Esq., Judge. 


The Sth April 1848. 

Case No. 7 of 1847- 

Appeal from the decision of James Reily^ Esquire y Principal Sudder 
Ameen of Hooghlyy dated the \bth day of February 1847. 

Sheikh AssudooUah, (Defendant,) Appellant, 
versus ^ 

Wullauttee Khanum, (Plaintiff,) Respondent. 

Suit for the refund of half of the rent realized on avscount of 
the talook Dwarbassinee by sale of the said talook ; laid at Com- 
pany's rupees three thousand, six hundred and seventy- nine, annas 
ten, gundahs eight (Company’s rupees 3,679, 10annas,8gundahs.) 

The papers of this case shew that at the time the case 
No. 2,246, Toraub Ali versus Chand Khanum and Sukeena Kba- 
num, was pending in the Suddcr Dewanny Adawlut, regarding the 
talook Dwarbassinee, the said talook was advertized for sale for 
the arrears of rent due for the year 1231 B. S., when the mother, 
Chand Khanum, and Sukeena Khanum, the aunt of the plaintiff, in 
order to save their, rights and interests, borrowed the sum of 
rupees three thousand, seven hundred and nine, annas eight, from 
one Mirza Ghallib Ali, on the security of one Bunda Ali and one 
Hajee Hunneef, the latter person being the father of the defendant ; 
that in the month of February 1825, A. D., the said Hajee Hun* 
neef, being the attorney in the abovementioned case, deposited the 
said amount in the Sudder Board of Revenue, consequently the 
sale of the talook, was postponed ; that the said Hajee Hunneef 
subsequently filed a suit, under No. 1,506, stating that the sum of 
rupees three thousand, seven hundred and nine, eight annas, was 
his own money ; that on the 7th day of 1^2, the late judge 
considering the said monies to have been the property of the said 
Chand Khanum and Sukeena Khanum, dismissed the case ; that 
the plaintiff’s mother leaving the plaintiff a minor, who having now 
attained to her majority, has instituted this suit, as a pauper, for 
the sum of her mother’s half share of the amount deposited in the 
Sudder Board of Revenue, including interest. 
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The defendant, Sheikh Assudoolah, in his answer^ states that his 
father, Ilajce Hunneefi purchased the respective shares of the mother 
(Chand Khaiuun) and the aunt (Sukcena Khanum) of the plaintiff 
in the said talook, on the 24th day of June 1824, under a bill of 
sale, although no mutation of the names has taken place in the 
office of the collector ; that at the time the talook was about to 
be sold for arrears of rent, his (defendant's) father, by name Hajee 
Hunneef, to save the rights and interests of his purchase, deposit- 
ed the whole amount due for rent in the Sudder Board of Reve- 
nue; that subsequently he instituted a suit under No. 1,506 against 
the other share-holders for the above sum, but as the plaint was 
incorrect the case was dismissed ; that his father, the said Hajee 
Hunneef, died subsequently, and as his time had been occupied in 
attending to, and looking after his other cases, he has been prevent- 
ed from appealing the case ; but on the perusal of the petition filed 
by the mother and aunt of the plaintiff hi the case No. 2,246, the 
fact of those two persons, that is to say the mother (Chand Kha- 
mim) and the aunt ^^ukeciia Beebce) having sold tlieir respective 
shares to the said Hajee Hunneef, and of their having received 
the whole of the purchase money from him (soliciting at the same 
time thaV the said Hajee Hunneef may be put into possession of 
the same) will be clearly estJiblished ; moreover, the defendant states 
tills suit is barred by lapse of time, &c. 

James Reil\", Esq., the principal sudder ameen of Hooghly, 
decreed the case, on the grounds set forth in his decision. 

I do not sec any sound reason on which to disturb the decision 
of James Reily, Esq., principal sudder ameen of Hooghly, passed 
on the 15th day of February 1847- T therefore dismiss this 
appeal. Costs to be paid by each party respectively, as the respon- 
dent appeared unsummoned. 

The 5tii April 1848. 

Case No. 16 of 1847- 

Appeal from the decision of Pundit Sreeram Turkolunkar, Sudder 
Amee 7 i of Hooghly^ dated the 28/4 day of September 1847- 

Ramchunder Seel, (Plahjitiff,) Respondent, 

r 

versus 

Gopeechand Seel, Jadubchand Seel, Beernarayn Seel, Behareclal 
Seel, Rammonee Dossee, Joynarayn Dutt, Khetternauth Seel, 
the Collector of Hooghly, and Sheikh Asmutoolah Ameen, 
(Defendants,) Respondents. 

Suit to reverse an order passed by the. magistrate of Hooghly, 
under Act XXI. of 1841, for the stoppage of a new drain 
and for the continuance of an old privy ; laid at Company’s ru- 
pees three hundred and seventy (Company’s rupees 370.) 
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The papers in this case shew that the plaintiff purchased 
house ill Chinsurah belonging to one Birjkissore Birjbassee, &c. ; 
that at the time the plaintiff had commenced the repairs of the 
house in question, his enemies, Gopecchand Seel and others, with 
a view to the annoyance of the plaintiff, instigated the ameen in 
charge of the roads to report to the magistrate that the plaintiff 
had stopped a drain within the house in dispute, which was the 
water-course of the neighbourhood, and had commenced building a 
new privy on the spot ; that the magistrate, without making any 
enquiry, ordered the drain to be re-opened and the privy removed, 
which order was subsequently confirmed by the sessions judge. 

The plaintiff suhsc<iuently instituted this suit. 

The Government pleader in his answer states that the magistrate 
and the sessions judge having decided the case, under the provi- 
sions of Sections 1 and 4 of Act XXL of 1841, the Government 
cannot be made a party fo the case. 

The defendant, Khetternauth Seel, in his answer, states that 
the drain in question is one of old and long standing ; that there 
is not any other outlet by which the accumulated water of the 
neighbourhood can be drained or carried off, and that this case 
cannot be legally decided in a civil court, because there is not any 
regulation which declares that a civil suit may be instituted for 
the reversal of an order passed under Act XXI. of 1841. 

The sudder ameen. Pundit Sreeram Turkolunkar, dismissed the 
case, on the grounds that a civil court cannot take cognizance of 
it under the provisions of Act XXI. of 1841, and the Circular 
Order dated the 20th of February 1814. 

I do not perceive any sound reason on which to disturb the 
decision of the sudder ameen. Pundit Sreeram Turkolunkar, passed 
on the 28th day of September 1847- I therefore dismiss this ap- 
peal with costs. 

The 6th April. 1848. 

Case No. 8 of 1847. 

Appeal from the decision of Pundit Sreeram Turkolunkar ^ Sudder 
Ameen of Hooghly, dated the V2th day of July 1847- 

Gopafilchunder Ghose, (Defendant,) Appellant, 
versus 

Tripoorasoonderee Dossee, (Plaintiff,) and 

Shamachurn Bose, Rajehunder Dutt Moonshee, Anundnarayn 

Ghose, and Kystochunder Ghose, (Defendants,) Respondents. 

Suit to reverse a summary award passed under Regulation VII. 
of 1825, and to obtain possession of the land in dispute : laid 
at Company’s rupees five hundred and ninety -nine (Company’s 
rupees 599.) 
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^The plaint sets forth that one Bhogohanchunder Dutt Mooiishee 
possessed a pucka house, and eleven cottahs of rent-free lakheraj^^ 
land in mouzah Debanundpore ; that after the death of the said 
Bhogohanchunder Dutt, his wife, by name J uggodissuree, being 
involved in debt, sold the property aforesaid to one Ramchunder 
Bose, the father of the plaintiff, for the sum of rupees five hundred, 
on the 3d day of Assar in the year 1247 B. S. ; that the said 
Ramchunder Bose purchased the property in question in the 
name of his son, Shamachurn Bose, and subsequently he, the said 
Ramchunder Bose, made over the said property in question under 
a deed of gift to the plaintiff, who continued in possession ; that 
the defendant, Gopaulchunder Ghose, in execution of decree No. 
12, against Rajchunder Dutt Moonshee, the husband of the plain- 
tiff, caused the disputed property to be attached, alleging it to be 
six cottahs instead of eleven ; that the plaintiff then preferred her 
claim, which being admitted by the additional principal sudder 
ameen, the decreedar or the defendant, Gopaulehqnder Ghose, 
preferred a summasy appeal to the judge under No. 114, wlio 
reversed the orders passed by the additional principal sudder 
ameen, and the judge’s decision was upheld by the Court of Sudder 
Dewaiiny ; that the defendant, Anundnarayn Ghose, also in execu- 
tion of a decree No. 42, procured a sequestration of the said pro- 
perty ; but a claim being preferred to it by the plaintiff, the same 
was released from attachment ; and in consequence of the decreedar, 
Kistochunder Ghose, having applied for the proceeds of the sale 
of the said property, the plaintiff instituted this suit* 

The defendant, Gopaulchunder Ghose, in his answer, states 
that the husband of the plaintiff purchased the property in dis- 
pute in the name of his brother-in-law, Shamachurn Bose, and 
that the house was built with the bricks prepared by the husband 
of the plaintiff, and that the plaintiff had not received the property 
under a deed of gift, nor did she purchase it with money acquired 
by her own labor, &c. 

- The defendant, Shamachurn Bose, in his answer, states that the 
property in question, purchased in his, that is to say in the name 
of Shamachurn Bose by Ramchunder Bose, the father of the 
defendant, Shamachurn Bose, who,^that is to sav Ramchunder 
Bose, with his (Shamachurn Bose’s) consent subsequently made 
it over to the plaintiff under a registered deed of gift, and that he, 
the defendant, has not any right nor interest in the property. 

The sudder ameen. Pundit Sreeram Turkolunkar, decreed the 
ease for the reasons given in his decision. 

On the examination of the bill of sale filed by the plaintiff, 
it appears that the sudder ameen. Pundit Sreeram Turkolunkar, 
emitted to take the deposition of Kummul Lochun Mitter, which 
it was most essential mr him to have done ; hence his decision is 
not complete. I therefore decree this appeal, and reverse the deci- 
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sion of the sudder ameen. Pundit Sreeram Turkolunkar, passed on 
the 12th day of July 1^7; and I direct that the case be re- 
manded to the said sudder ameen for re-trial, with instructions 
that the case be restored to its original number on his file, and 
that he, the sudder ameen, direct the plaintiff to file an issum- 
nuvisee^^ for Kummul Lochun Mitter ; and, having taken the depo- 
sition of the said Kummul Lochun Mitter, to re-try the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. The value of the stamp upon the 
petition of appeal to be refunded to the appellant. 


The 19th April 1848. 

Case No. 21 of 1847, A. D. 

Appeal from the decision of James Reily^ Esqujre^ Principal Sudder 

Ameen of Hooghly, dated the 13/A day of August 1847. 

♦ 

Ram Podedar, Jadob Podedar, and Nobcenchunder Roy, 
(Defendants,) Appellants, 

versus 

Gungapersaud Ghose, (Plaintiff,) Respondent. 

Claim for damages occasioned by the resisting the measurement 
of certain villages ; laid at Company's rupees two hundred and fifty- 
seven, annas fifteen, gundahs twelve. 

The plaint sets forth that the four mouzahs, that is to say 
Wuzeerpore, Kusba, Banna, and Balleegurree, within the plaintiff^s 
putnee talook Lot Kusba, are four contiguous villages, or villages 
adjoining to each other ; that the plaintiff deputed an ameen to 
measure them, that is to say to measure the aforesaid four villages, 
in the month of Bysack 1247*B. S. ; that the ameen was commen- 
cing the measurement of the villages Balleeguree and Wuzeer- 
pore, when the defendant and others resisted the said ameen, 
which fact having been proved in the fouzdaree court, that is to 
say that the ameen had estimated the probable increase in the 
rent at nine hundred rupees, the plaintiff therefore sued for this 
sum, namely, the sum of nine hundred rupees, with the wages of 
the ameen and the costs of a criminal suit, making in all a sum of 
Company’s rupees one thousand, four hundred and eighty-six. 
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The defendants, Ram Podedar, Jadob Podedar, and Nobinchun- 
der Roy, in their answer, deny having offered any resistance what- 
ever to the measurement ordered by the plaintiff, who with the 
view to deprive them of the little lakheraj,^^ or rent free land, 
which they hold in their possession, has instituted this suit, &c. 

The principal sudder ameen, James Reily, Esquire, on the ins- 
pection of the jumma wausil baukee^^ accounts and papers filed 
by tiie plaintiflF, for the years 1243 B. S., 1244 B. S., 1245 B. S., 
of the villages Kusba and Wuzeerpore, decreed the case, for the 
reasons stated in his decision, to the extent of rupees 257^ 15 annas, 
12 gundahs. 

The defendants being dissatisfied with the decision of the prin- 
cipal sudder ameen, preferred this appeal, on the ground that the 
said principal sudder ameen had decided the case in contravention 
of the orders of the Court of Sudder Dewanny Adawlut ; and the 
respondents, being likewise dissatisfied with the orders of the said 
principal sudder ameen for having decreed the sunji of two hun- 
dred and fifty-seven /u pees, annas fifteen, gundahs twelve, alone, 
and no more, have also preferred another appeal under No. 22. 

The papers of this appeal and those of No. 22, were this day 
brought forward ; and, on a careful and attentive perusal of them, 
it appears that this case was formerly decided by the late princi- 
pal sudder ameen. Baboo Roy Radhagovind Shome, on the 17th 
day of December 1842, which decision was upheld by the 
judge on the 25th of September 1844. On special appeal 
to the Court of Sudder Dewanny Adawlut by the appellant, the 
Superior Court remanded the case for re-trial on the 13th of June 
1846, with orders to restore the case to its original number 
on the file, and having deputed an ameen to ascertain the real assets 
of the said mehaul, to award to the plaintiff such damages as may 
appear fair and just. In accordance to the said orders, an ameen 
was deputed by the principal sudder ameen, who, in consequence 
of the delay on the part of the ameen in making the local inves- 
tigation, summoned the said ameen ; and, without taking his report, 
decided the case on the perusal of the wausil baukee papers, filed 
by the plaintiff, on mere conjecture, which appears to me to be in 
contravention of the orders of the Court of Sudder Dewanny 
Adawlut. Consequently I decree thisVppeal, and referse the orders 
of the principal sudder ameen passed on the ISth day of August 
1847» and direct that the case be remanded for re-trial to the 
said principal sudder ameen, with directions to restore the case to 
its original number on his file ; and, having supplied the omissions 
noticed in this decree, to re-hear the case. 

Costs to be paid by each party respectively for the present, and 
ultinvdtcly by the losing party. The value of the stamp on the 
petition of appeal is to be refunded to the appellant. 
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The 19tii April. 1848. 

Case No. 22 of 1847, A. D. 

Appeal from the decision of James Reily^ Esquire^ Principal Sudder 
Ameen of Hooghly^ dated the 13/4 day of August 1847. 

Guiigapersaud Ghose, (Plaintiff,) Appellant, 
versus 

Ram Podedar, Jadob Podedar, Nobeenchunder Roy, Govindo 
Chungdar, Attahoollah, Rainmohun Kamar, Rainjee Kamar, 
Goverdhun Pakree, and Poran Pakree, (Defendants,) Respon- 
dents. 

Claim for damages occasioned by resistance of measurement 
of certain villages : laid at Company's rupees one thousand, four 
hundred, and eighty-six (Company's rupees 1486.) 

The plaint sets forth that the four mouzahs, that is to say 
Wuzeerpore, Kusba, Banna and Balleeguree, within the putnee 
talook lot Kbsba, belonging to the plaintiff, are four contiguous 
villages, or villages adjoining one to the othfer ; that the plaintiff 
deputed an ameen to measure them, that is to say to measure the 
aforesaid four villages, in the month of Bysack 1247 S. ; that 
the ameen was commencing the measurement of the villages 
Balleeguree and Wuzeerpore, when the defendant and others 
resisted the said ameen, which fact having been proved in the 
fouzdarec court, that is to say that the ameen had estimated the 
probable increase in the rent at nine hundred rupees, the plaintiff 
therefore sued for this sum, that is to say the sum of nine hundred 
rupees, with the wages of the ameen and the costs of a criminal 
suit, making in all the sum of rupees one thousand, four hundred « 
and eighty-six. 

The defendants, Ram Podedar, Jadob Podedar and Nobeen- 
chunder Roy, in their answer, deny having offered any resistance 
whatever to the measurement ordered by the plaintiff, who with 
the view to deprive them of the little lakheraj,^^ or rent-free land, 
which they hold in their possession, has instituted this suit. 

The principal sudder ameen, James lleily, Esquire, after a close 
inspection of the juinma wausil baukee” accounts and papers 
filed by the plaintiff for the ytars 1243 B. S., 1244 B. S., and 1245 
B. S., of the villages Kusba and Wuzeerpore, decreed the case, for 
the reasons stated in his decision, to the extent of rupees 257-15-12. 

The respondents being dissatisfied witj^ the orders of the said 
principal sudder ameen for having decreed the sum of two hundred 
and fifty-seven rupees, fifteen annas, and twelve gundahs, alone, 
and no more, preferred this appeal. 

The papers of this appeal and those of No. 21 were this day 
brought forward ; and, on a careful and attentive perusal of them, it 
appears that this case was formerly decided by the late principal 
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sudder anieen. Baboo Roy Radhagovind Shome^ on the 17th day 
Gi' December 1842, which decision was upheld by the judge 
on the 25th day of September 1844. On a special appeal to 
the Court of Sudder Dewanny Adawlut by the appellant^ the supe- 
rior court remanded the case for re-trial on the 13th day of June 
1846, with orders to restore the case to its original number 
on the file ; and, having deputed an ameen to ascertain the real 
assets of the said mehaul, to award to the plaintiff such damages 
as may appear fair and just. In accordance to the said orders, an 
ameen was deputed by the principal sudder ameen, who, in conse- 
quence of the delay on the part of the ameen in making the local 
investigation, summoned the ameen, and, without taking his re- 
port, decided the case on the perusal of the wausil baukce” 
papers filed by the plaintiff, on mere conjecture, which appears to 
me to be in contravention of the orders of the Court of Sudder 
Dewanny Adawlut. Consequently I decree this appeal, and reverse 
the decision of the principal sudder ameen passed on the 13th day 
of August 18473 aryl direct that the case be remanded for 
re-trial to the said principal sudder ameen, with directions to res- 
tore the case to its original number on his file; and, having supplied 
the omissions noticed in this decree, to re-hear the case. 

Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. The value of the stamp on the 
petition of appeal to be refunded to the appellant. 

The 20th April 1848. 

Case No. 55 of 1848. 

Appeal from the decision of Molvi Israr Ali, Moonsiff of Keerpoy, 
dated the 22d day of January 1848. 

Komulakaunto Ranah, Jummojoy Ranah, and Radhabullub Ranah, 
(Defendants,) Appellants, 

verms 

Guddadhur Ghose, (Plaintiff,) Respondent. 

Claim for the recovery of a sum of money advanced on bond 
including interest : laiU at Company's rupees one hundred and 
forty-eight, annas thirteen, gundahs seventeen, kowree one, and 
krant one (Company's rupees 148-13-17-1-1.) 

The papers of this cake shew that the appellants preferred this ap- 
peal on the 26th day of February 1848, A. D., stating in their peti- 
tion of appeal that they would subsequently file their wujoohaut,^^ 
or grounds for appeal. The appellants having failed to proceed with 
the case for upwards of six weeks, I dismiss this appeal, with 
costs, under the provisions of Act XXIX. of 1841. 
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The 20tii April 1848. 

Case No. 58 of 1848. 

Appeal from the decision of Mohummud Yahsannul Ghunnee, 

Moonsiff of Jahanabad^ dated the 28M day of January 1848. 

Kamnarayn Burraul^ (Defendant,) Appellant, 
versus 

Ramkomiil Bose, (Plaintiff,) Respondent. 

Claim for the recovery of a sum of money advanced on a bond 
including interest : laid at Company's rupees thirty-seven, annas 
fifteen, gundahs six (Company’s rupees 37-15-6.) 

From the papers of this case, it appears that the appellant pre- 
ferred this appeal on the 29th day of February 1848, stating 
in his petition of appeal that he would subsequently file his 
wujoohaut, or grounds for appeal. The appellant has failed to 
proceed with his case for the period of more than six weeks, 
I therefore dismiss this appeal with costs, under the provisions of 
Act XXIX. of 1841. 

The 20th April 1848. ^ 

Case No. 145 of 1847. 

Appeal from the decision of Molvi Mohummud Alum^ Moonsiff of 
Oolooberria, dated the Vith day of June \S4k7. 

Muddoosoodun Acharjc, (Plaintiff,) Appellant, 
versus 

Gunganarayn Acharje and Roopnarayn Acharje, (Defendants,) 
Respondents. 

Suit for the restoration of certain monies given on a marriage 
contract: laid at Company’s rupees twenty-three, annas four, 
(Company’s rupees 23-4.) 

The plaint sets forth that the defendant, Gunganarayn Acharje, 
promised to give his daughter, Sreemotee Bamasoonderee, in mar- 
riage to the plaintiff, Muddoosoodun Acharje ; that Roopnarayn 
Acharje was the person who had arranged the match under a con- 
tract of marriage, dated the 7th day of Joystee 1251 B. S., under 
which contract the plaintiff was to pay to the defendant the sum 
of rupees twenty-two, annas twelve for the expenses of the mar- 
riage, &c. ; that the plaintiff has since the abovementioned date had, 
on sevend occasions, given to the defendant money amounting to 
rupees fourteen in cash, besides clothes, &c., to the daughter to 
the value of rupees nine, annas four ; but the defendant having 
secretly given his daughter in marriage to another person, who 
resided at a distant place, instead o( to the plaintiff, he, the plaintiff, 
demanded the restoration of all the money in cash, &c., which he, 
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the plaintiff, had advanced to the defendant, which the defendant 
failing to do, the plaintiff had instituted this suit. 

The defendant, Gunganarayn Acharje, admits, in his answer, that 
he had agreed to give his daughter in marriage to the plaintiff, 
wlio had paid to him five rupees, twelve annas in cash ; but he 
adds, that in consequence of the plaintiff having failed to pay the 
remainder of the sum stipulated in the marriage contract, and 
having delayed to fix a day for the wedding, and as the girl was 
marriageable, he, the defendant, could not according to the sh asters 
allow her to remain unmarried any longer, he, the defendant, had 
therefore given the damsel in marriage to another person, who re- 
sided at a distant village ; that he, the defendant, had repaid, in the 
presence of several respectable witnesses, to the plaintiff the sum 
of five rupees, twelve annas, which he, the defendant, had received 
in cash, and the three rupees on account of the articles which the 
plaintiff had presented to his daughter ; ^nd he, the defendant, re- 
ceived back from the plaintiff the marriage contract, which he 
had given to him, &c. 

The defendant, Roopnarayn Acharje, in his answer, supports the 
plaint. 

The i^ioonsiff dismissed the case, on the grounds set forth in his 
decision. 

From all the circumstances of this case, and upon a close examin- 
ation of both the two documents filed by two parties, as the mar- 
riage (contract, the one filed by the appellant,) appears to be the 
original and genuine instrument, and that filed by the respondent, 
which the moonsiff has declared to be the original one, seems to 
me clearly to be fabricated, I therefore decree this appeal, and 
reverse the decision passed by the moonsiff on the 12th day of 
June 1847. The amount of principal and costs of suit in both 
courts, with interest to the date of realization, to be paid by the 
respondents. 

The 20th April 1848. 

Case No. 146 of 1847. 

Appeal from the decision of Baboo Juggobundoo Banerjee, Moonsiff 
of Byedbattecj dated tbg \2dh June 1847* 

Kowsullea Dossee^ (Plaintiff,) Appellant, 

. versus 

Rumanauth Gossein^ Prankisto Gossein, Gourmohun Gossein, 

Takoordoss Dutt, Keenoo Pyke, Toolseram Sircar, and Olee 

Kahbar Nugdee, (Defendants,) Respondents. 

Suit to obtain a receipt for rent already paid : laid at Company's 
rupees fifty-four, annas three, gundahs six, cowrecs three (Com- 
pany's rupees 54-3-6-3.) 
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The papers in this case shew that the late husband of the plain- 
tiff, the name of the said husband being Ramsoonder Mundle, had 
held in farm a certain portion of land situated in the village called 
Beeghattee, at an annual rent of rupees eighteen, annas fourteen, 
gundahs thirteen, kowrees two; that out of the amount rent paid 
from the year 1246 B. S. to the year 1252 B. S. the plaintiff 
has given a receipt for the sum of seventy-eight rupees, eight 
annas, and ten gundahs alone ; and, in consequence of the talook- 
dars having failed to give a receipt for the balance, that is to say, 
for the sum of fifty-four rupees, three annas, six gundahs, and 
three cowrees, the plaintiff instituted this suit. 

The defendant, Gourmohun Gossein, in his answer, denies the 
fact as stated in the declaration of the plaintiff ; an^ adds that the 
late husband of the plaintiff had, by a deed of gift, made over all 
his property to his eldest son-in-law, one Hurchunder Paul, at 
whose death his son, that is to say, the son of Hurchunder Paul 
by name Sreeram Paul, not being able to pay the rent of the land 
in dispute, and arrears accruing, he, the said Sreeram Paul, relin- 
quished the land aforesaid, when the defendant re-let the land in 
question to other ryots. 

The moonsiff dismissed the case on the grounds set fort*h in his 
decision. 

The moonsiff appears to place no confidence in the depositions 
of the witnesses for the plaintiff, owing to t)ieir being his relatives. 
From the village lawazima,^^ or papers filed by the talookdar, 
specially for the year 1251 B. S., and the deposition given by 
Takoordoss Dutt, the naib of the talookdar, before the late moon- 
siff, Gopaulkisto Roy, it clearly appears that the defendants had 
received from the plaintiff, through one Chunder Mundle, the sum 
of three rupees for the sale of fish, and ten rupees on account of 
jagree. The moonsiff states in his decision that agreeably to a 
decision passed by the Court of Sudder Dewanny Adawlut, No. 
306, a claim for receipts of rent paid in past years is inadmissible. 
This is in opposition to an order passed on the petition No. 
501 of 1846, in the matter of Ramtaruck Nundee, (filed in the 
Court of Sudder Dewanny on the 30th of September 18473) 
I therefore decree the appeal, and reverse the decision passed 
by the moonsiff on the 12th day of June 1847 ; and order 
that out of the sum demanded by the plaintiff, he is only 
to receive a receipt for the thirteen rupees enumerated in the 

lawazima,^^ or village papers ; and in colisequence of the ta- 
lookdar and his naib not having given a receipt for the said sum 
of thirteen rupees, they are to pay twice as much as that sum, that 
is to say, the sum of twenty-six rupees as a fine under the provi- 
sions of Section 63, Regulation VIII. of 1793j together with the 
whole of the costs of all courts, with interest, to the appellant. 
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The 22d April 1848. 

• Case No. 156 of 1847. 

Appeal from the decieion of Baboo Nobinchunder Mitter^ Moonsiff 
of Rajaporef dated the ISth day of June 1847. 

Ramruttun Mullick, Shumboonarayn Mullick^ Bhugwancliunder 
Mullick^ Omachurn Mullick^ the heir of the late Tarachurn 
Mullick, Tripoorachurn Mullick, Ryechurn Mullick, and Bama- 
churn Mullick^(Plaintiffs 3 ) Appellants^ 

versus 

Sheikh Gholaum Kader, Abdool JhuflToor, Kurreem Moollah^ 
Rambullub ^eit^ Ramanund Seit^ Sheikh Moteeoollah^ and 
Sheikh Nizam^ (Defendants^) Respondents. 

Claim for damages for the loss of paddy and straw^ including 
interest : laid at Company's rupees sixty-one, annas eight, gundahs 
fifteen. 

The plaint sets forth that in the nuzoorauth land belonging 
to one Burhutoollah, in the village called Lathgoorah, the 
plaintiffs hold possession of five beegahs of hereditary sallee land, 
on the ^west side of the Khanpookur, under a perpetual lease, 
at an annual rent of four rupees ; that on the first day of Poose 
1252 B. S., the defendants forcibly cut and carried away the 
paddy and the straw from ofi* the land in dispute, therefore the 
plaintiffs instituted the suit. 

The defendants. Sheikh Gholaum Kadcr and Abdool Jhuffopr, 
in their answer, deny the claim of the plaintiff, and declare that 
on the resumption of the land in dispute by the Government, 
they had taken from the British Government the said land now. 
in dispute under a perpetual settlement ; that the jotedars or 
ryots of the said land, that is to say, Abdoor Ruheem and Ram- 
bullub Seit, in the year 1252 B. S. cultivated, and had sown with 
paddy the said disputed land ; that in consequence of the plaintiffs 
having by force taken away the produce of the year 1253 B. S. 
from off the land in question, the abovenamed ryots, that is tp 
say, Abdoor Ruheem and Rambullub Seit, instituted a f uit against* 
them, the plaintiffs aforesaid, under No. %5, &c. 

The moonsiff nonsuited the case, on the grounds set forth in his. 
decision. „ 

The moonsiff certainly ought to have instituted a local investi- 
gation to ascertain which of the two parties had possession of the 
land in dispute in 1252 B. S., and by whom the said lands have 
been cultivated and sown with seed ; and also whether the res- ^ 
pondents did cut and take away by force the said produce. The ^ 
said moonsiff having omitted to set all these several points at^ * 
rest, he leaves the case open to dispute, and therefore bis decision 
is incomplete. 1 therefore decree this appeal, and reverse the ^ 
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decision of the moonsifF^ Baboo Nobinchunder Mitter^ dated the 
18th day of June 1847} and direct that the case be remanded 
to the said moonsiff for re-trial, with instructions to restore the 
case to its original number on his file, and, having supplied 
the omissions noticed in this decree, to re-hear the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. The value of the stamp upon the 
petition of appeal to be refunded to the appellant. 

The 22d April 1848. 

Case No. 164 of 1847. 

Appeal from the decision of Baboo Juggobundoo Bdnerjee^ Moonsiff 
of Bgedbattee^ dated the hth day of July 1847. 

Petumber Mookerjee and Govindcliunder Mookerjee, (Defendants,) 

Appellants, 

versus 

Puddomonee Debea, (Plaintiff,) Ret^pondent. 

Suit to obtain possession of certain purchased lakhiraj/^ or 
rent-free land and trees, including wausilaut^^ or mesne profits : 
laid at Company's rupees twenty-eight, annas six, gundabs ten, 
^ (Company’s rupees 28-6-10.) 

The papers in this case shew that the Icgte brother-in-law of the 
plaintiff, by name Muddoosoodun Mookerjee, on the IJTth day of 
Bhadoon 1231 B. S., purchased from the defendants, petumber 
Mookerjee, Govindchuiider Mookerjee, Kallcckissen Mookerjee, 
and Ramchand Mookerjee, deceased, two cottahs of their heredi- 
tary lakhiraj”, or rent-free land, in the village of Noyhattee for 
the sum of ten rupees ; that Muddoosoodun Mookerjee died sub- 
sequently to this transaction, the husband of the plaintiff (the 
brother of the late Muddoosoodun Mookerjee, the purchaser of the 
two cottahs of land,) continued in the possession of the property : 
this person also died subsequently to the death of his brother, 
Muddoosoodun Mookerjee, leaving as his heirs his widow, the 
plaintiff, and a minor son ; these individuals remained in the pos- 
session of the property in dispute, receiving the rent from the 
ryots. In consequence of the defendants having dispossessed the 
plaintiff of the land in question, in 1249 B. S., she, the plaintiff, 
instituted this suit. 

The defendants, in their answer, deny Slaving sold the land 
'in dispute, and the defendant, Govindchunder Mookerjee, further 
states that he was a minor at the time the kuballa,” or bill of 
r* sale, was executed, &c. 

The moonsiff decreed the case, on the grounds set forth in his 
^ ^ decision. 
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The case was, on a former occasion, remanded for re-trial to the 
moonsiff by the late additional principal sudder ameen, Molvi 
Syud Oosinan Ali, on the 17th of March 1847^ in consequence of 
the ameen who had been deputed to make the local enquiry had 
not been duly sworn, as directed in Section 17^ Regulation IV. of 
1793 . The moonsiff now states that the ameen who conduct- 
ed the former local investigation cannot be found ; hence it is 
necessary that the moonsiff should depute another ameen after he, 
the ameen, had been legally sworn. The appellants state in their 
petition of appeal, that through the connivance of the respondents, 
they, the appellants, were formerly unable to produce certain 
necessary witnesses ; these persons the appellants are now able to 
produce. The case as it at present stands is decidedly incomplete, 
and still open to dispute. 1 therefore decree the appeal and 
reverse the decision of the moonsiff passed on the 6th day of July 
1847 j and direct that the case be remanded to the said moon- 
siff for re-trial, with instructions that the case be restored to 
its original number on his file, and, having supplied the omissions 
noticed in this decriee, to re-try the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by tlie losing party. The value of the stamp on the 
petition of appeal to be refunded to the appellant. 

The 22d April 1848. 

Cgsc No. 166 of 1847* 

Appeal from the decision of Baboo Juggobundoo Banerjee^ Moon-- 
siff of Byedbattee, dated the Sth day of July 1847- 

Gourmohun Gosseeamee,Ziimeendar, and Thakoor doss Dutt, Naib, 
(Defendants,) Appellants, 

versus 

Hullodhur Ghose, (Plaintiff,) Respondent. 

Suit to obtain a dakhilla, or receipt : laid at thirty nine-rupees. 

•The plaint sets forth that the father of the plaintiff, by name 
Rampersaud Ghose, held a jummah of twenty-three beegahs and 
two cottahs of every description of land, with certain fisheries, in 
the mouzah Beeghattee, which is wit}iin the six annas^ share of the 
zunieendaree belonging to the defendant, at an annual rent of 
Company's rupees forty-one, anna one ; that on the death of said 
Rampersaud Ghose, his son, that is to say, the son of Rampersaud 
Ghose, the plaintiff, cibntinued in the possession of one-half share 
of the said jummah, the other half share being in the possession* 
of Sooroop Ghose ; that the plaintiff has regularly paid the rent for 
his share, and obtained and holds the receipts for the same ; that 
on. the 18th day of Aughun 1253 B. S., the naib of the zumeen- 
dar, by name Thakoordoss Dutt, forcibly took from the plaintiff 
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the sum of thirteen rupees, without giving any receipts for the 
same, that is to say, for the thirteen rupees ; consequently the 
plaintiff instituted this suit to obtain a receipt for the said amount. 

The defendant, Thakoordoss Dutt, in his answer, admits the 
statement of the plaintiff to be correct, so far as regards the land, 
but he declares that the fisheries are separate from it, that is to 
say, the land : the fisheries being rented to the brother of the plain- 
tiff, by name Gour Ghose, at an annual rent of six rupees ; that 
the plaintiff, with the view to procure the fisheries being included 
in his land, filed this suit. The defendant also denies having taken 
by force any rent from the plaintiff, who has not paid any rent for 
the year 1253 B. S. 

The moonsiff decreed the case to the extent of thirty-nine rupees ; 
that is to say, thirteen rupees as the original sum claimed, and 
twice as much, that is to say, twenty-six rupees, in lieu of a fine. 

1 do not see any sound reason on which to disturb the decision 
of the moonsiff passed on the 8th day of July 1847- 1 therefore 

dismiss this appeal. Costs to be paid by each party respectively, 
as the respondent appeared unsummoned. * 

The 22d April 1848. • 

Case No. 184 of 184/. 

Appeal from the decision of Molvi Mohummud Allumf Moonsiff 
of Oolooberriay dated the dOth day of June 1847. 

Thakoordoss Sawunt, (Defendant,) Appellant, 
versus 

Bhobaneechurn Bose, Talookdar, (Plaintiff,) Respondent. 

Suit for arrears of rent including interest: laid at Company's 
rupees two hundred and seventy-seven, annas three, gundah one. 

The papers of this case shew that the father of the defendant, 
by name Thoolseeram Sawunt, agreeably to a kabooleuV^ or an 
agreement, dated the 11th day of Joystee 1260 B. S., held a 
jumma of eighty-three beegahs, eighteen cottahs, and eleven chit- 
tacks of every description of land in the village called Laopallah, 
at an annual rent of one hundred and seventy-three rupees, two 
annas ; that the said Thoolseeram Sawunt paid one hundred and 
seventy rupees and eight annas, in part of his rent for the year 
1250 B. S., and a further sum of sixty-six in part of his rent for 
the year 1251 B. S., and thirty-seven rupees, twelve annas in part 
of his rent for the year 1252 B. S. ; that shortly after he, the said 
'Thoolseeram Sawunt, had made the last payment, he, the said 
Thoolseeram Sawunt, had died, and the defendant having failed to 
pay the balance to the plaintiff, he, the plaintiff, instituted this suit. 

The defendant, in his answer, states that he holds in possession 
thirty beegahs and seven cottahs of every description of land in 
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the village called Laopallah^ at an annual rent of fifty rupees, 
five annas, and which sum he has regularly paid up to the year 
1251 B. S. ; and that he, the defendant, holds receipts for the pay- 
ment of the said rent ; that the plaintiff, under a fabricated deed 
or agreement in the name of the father of the defendant, in which 
the extent of the land is increased and the rent of the land is en- 
hanced, instituted this suit, with the view to throw an impediment 
on his, the defendant's, rights and interests in his, the defendant’s, 
hereditary lakhiraj,” or rent-free land, in the said village called 
Laopallah. 

The moonsiff decreed the case on the grounds set forth in his 
decision. 1 do not find any sound reason on which to disturb the 
decision of the moonsiff, passed on the 30th day of June 1847- 
1 therefore dismiss this appeal. Costs to be paid by each party 
respectively, as the respondent appeared unsummoned. 

The 22d April 1848. 

Case No. 186 of 1847- 

Appeal from the decision of Pundit Sreeram Tarkolunkar^ Head 
Moonsiff of Hooghly^ dated the ^\th day of July 1847* 

' Parbutteechiirn Bosoo, (iJefendant,) Appellant, « 
versus 

Birmomoee Debea, (Plaintiff,) Respondent. 

Suit to hold in possession ten cottahs of lakhiraj, or rent-free 
land, and for arrears of rent : laid at Company’s rupees fifty-one, 
annas five, gundahs seven (Company’s rupees 61-5-7-) 

The plaint sets forth that the plaintiff is in possession of the 
property left to her by her late mother, Kistomonee Debea, who, 
that is to say, Kistomonee Debea, inherited the said property from 
the late Nokoor Chuckerbuttee ; that the said property, ten cottahs 
of homestead lakhiraj or rent-free land in the village, called Kaolab, 
was taken on lease by the father of the defendant, by name Bul- 
ram Bose, at an annual rent of one rupee four annas ; that on his, 
that is to say, Bulram Bose’s death, the defendant continued in 
possession ; that in consequence of his, the defendant’s, not having 
paid any rent due, save one rupee, from the year 1241 B. S. to 
the year 1251 B. S., the plaintiff mstituted this suit, including 
interest. 

The defendant, in his answer, declares that the land in dispute 
was originally taken on a lease from the former proprietor, and 
subsequently the same had been purchased by the father of the 
defendant, on the 13th day of Assar in the year 1187 B. S.,* 
from the proprietor, Theethoo Chuckerbuttee, for the sum of seven- 
teen rupees ; that after the death of the father of the defendant, 
he, the said defendant, continued in possession, and he adds he has 
not any thing to do with the demand of the plaintiff. 
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The head moonsifF^ Pundit Sreeram Turkolunkar^ decreed the 
case to the extent of rupees twenty, three annas, and five korahs/ 
on fhe grounds set forth in his decision. I do not see any sound 
reason on which to disturb the decision of the moonsifi!, passed on 
the 24th day of July 1847. I therefore dismiss this appeal with 
costs. 

The 24th April 1848. 

Case No. 2 of 1847. 

Appeal from the decision of James Reilj/y Esquire^ Principal Sudder 
Ameen of Hooghly, dated theSth day of December 1846. 

Sheikh Emainbux Chowdry, (Defendant,) Appellant, 
versus 

Ramnarayn Mookerjeea, Goluckchunder Mookerjeea, andTaruck- 
nauth Mookerjeea, (Plaintiffs,) Respondents. 

Suit to establish the fact that the land in dispute is maul,^’ or 
rent paying land : laid at Company’s rupees two hundred and two, 
annas eight, (Company’s rupees 202-8.) 

The plaint sets forth that the plaintiffs are the putneedars of a 
twelve annas’ share in lot Naraynparah ; that in the village Khan- 
pore there is a tank called Maghir Pokur, which, together with 
thirty beegahs of every description of maul,” or rent paying land, 
were farmed to Nobo Mundle and to his son, Azeemooddeen Mun- 
dle, at an annual rent of rupees fifty-six, annas eleven, gundahs 
twelve, (Company’s rupees 56-1 1-12); that the defendant, Emambux 
Chowdry, claimed the tank in dispute with its embankments, being 
three beegahs and one cottah of lakhiraj,” rent-free land, as being 
his property, alleging that the said Emambux Chowdry had farmed 
the said three beegahs and one cottah to the said Mundles, at an 
annual rent of rupees eleven, annas four ; and that he, the said 
Emambux Chowdry, had filed a suit. No. 674, for rupees twelve, 
anna one, against them, under Regulation VII. of 1790 for arrears 
of rent due for the year 1250 B. S., and that he had obtained a 
decree on the 13th day of June 1844: in consequence of these pro- 
ceedings the plaintiffs instituted this suit. 

The defendant, in his answerf states that the tank in dispute, to- 
gether with its embankments, amounting to three beegahs and 
one cottah, is rent-free lakhiraj” land, and its taidaud is No. 
64,577 and is filed in the cutcherry of the cgllector, that his, the 
said defendant’s father, by name Durasuttollah, purchased the 
disputed tank, &c., from Shamchand Ghose on the 25th day 
of Aughun 1234 B. S. for the sum of one hundred and fifty-ninct 
rupees, under a bill of sale; that in the year 1238 B. S. he, the said 
defendant, re-dug out the tank, and then farmed it to certain ryots ; 
that the plaintiffs having filed this, without the knowledge of the 
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heirs of their two brothers^ deceased^ the case cannot be admitted 
•into a court of justice. 

The late principal sudder ameen. Baboo Roy Radhagovind 
Shome^ under the provisions of Section 30^ Regulation II. of 1819, 
forwarded the papers to the collector for report, who, on the 
20th day of August 1846, returned them with his report, declar- 
ing the property to be lakhiraj,’^ or rent-free. 

The principal sudder anieen, James Reily, Esquire, considering 
the land in dispute to be mauV’ or rent paying, decreed the case, 
on the grounds set forth in his decision. 

The appellant being dissatisfied with the decision passed by the 
principal sudder ameen, preferred this appeal with his reason for 
so doing. 

On the 22d day of April 1848, the appellants filed a peti- 
tion, as did also the respondents another petition agreeing thereto, 
in which they respectively state that they are convinced by the 
documents shewn by the appellants, that the tank in dispute is 

lakhiraj,^^ rent-free, and they withdrew their claim to the tank 
being ^^mauV^ or rent paying; and as the case has been amicably 
settled, they pray that each party may pay their costs respectively. 

Unefer these circumstances, I decree this appeal in accordance 
to the said petitions above noticed, and reverse the decision passed 
by James Reily, Esquire, the principal sudder ameen of Hooghly, 
on the 8th day of December 1840. Costs to be paid by each 
party respectively. 

The 24th April 1848. 

Case No. 206 of 1847. 

Appeal from the decision of Mr. Alexander Davidson, Sudder 
Moonsiff of Serumpore, dated the 2\8t day of August 1847. 

Decnonauth Ghose, (Plaintifi‘,) Appellant, 
versus 

KalleedossChuckerbutteeand SreemoteeBama, daughter of the late 
Sonatun Dutt Sankrahnee, (Defendants,) Respondents. 

Sit IT for the recovery of the amount of a sum of money ad- 
vanced on loan on a bond : laid at Company's rupees fifteen, annas 
ten, gundahs ten, including interest. 

The papers of this case shew that the defendants borrowed on 
loan the sum of rupees thirteen from the plaintiff, on a bond dated 
the 14th day of Joystee 1252 B. S.; that they, defendants, repaid 
the sum of eight annas, on account of the accruing interest, in the 
month of Assin of the same year, that is to say 1252 B. S. ; and 
as they failed to reflind the principal money, thirteen rupees, toge- 
ther with the balance of the interest due, that is to say two 
rupees, ten annas, ten gundahs, the plaintiff instituted this suit. 
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The defendants^ Kalleedoss Chuckerbuttee and Sreemotee Bama^ 
in their answer, declare they do not owe the money, and deny the 
debt altogether ; urging that the plaintiff has instituted this suit 
from enmity, and upon a fabricated instrument. .. 

The sudder moonsiif, Mr. A. Davidson, of Serampore, dismiss- 
ed the case, on the grounds set forth in his decision. I do not 
see any sound reason on which to disturb the decision of the 
moonsiff of Serampore, passed on the 21st day of August 1847> 
I therefore dismiss this appeal with costs. 

The 24th April 1848. 

Case No. 210 of 1847- 

Appeal from the decision of Baboo Juggobundoo Banerjee^ Moonsiff 
of Byedbattee^ dated the \^th day of August 1847. ^ 

Ramcoomaree Debeea and Omerto, alias Potee Debeea^ (Defen- 
dants,) Appellants, 

• versus 

Ramnarayn Ghuttuck, (Plaintiff,) R^pondent. 

Claim for the recovery of a sum of money advanced on loan on 
a bond with interest : laid at Company's rupees fifty-onn, annas 
three, gundahs four (Company's nipees 61-3-4.) 

The plaint sets forth that Soodeeram Mookerjee, deceased, the 
late husband of Ramcoomaree Debeea, and Sreeram Mookerjee, 
deceased, the late husband of Omerto alias Pfetee Debeea, borrow- 
ed on loan from the plaintiff the sum of Sicca a'upees twenty-four, 
on a bond dated the 14th day of Bysack 1242 B. 8. ; that both the 
said individuals died without liquidating their debt, the plaintiff 
therefore instituted this suit against their widows, the defendants, 
for the sum of Company's rupees fifty^one, annas three, gundahs 
four, that is to say twenty-four Sicca rupees principal money, 
and twenty-four Sicca rupees on account of the interest accruing ; 
thus making a total of forty-eight Sicca rupees, being equal to 
Company's rupees fifty-one, annas three, gundahs four. 

The defendants, in their answer, deny the debt in toto^ and de- 
clare that their late husbands, now deceased, neither borrowed a 
sum of money on loan from the plaintiff, nor did they ever give 
any bond to that person ; thit the plaintiff has sued them, the de- 
fendants, from enmity, on a fabricated instrument. 

The moonsiff decreed the case on the grounds set forth in his 
decision. • 

The bond filed by the plaintiff clearly appears to be a fabricated 
instrument, badly done : it is written with fresh ink on old paper. 
Moreover, no dependence can be placed on the evidence of the three 
witnesses produced by the plaintiff to prove the authenticity of 
the bond in question, in Consequence bf the very many discrepan- 
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cies in their depositions and between each other ; hence I decree 
this^appeah and reverse the decision of the moonsifT of Byedbattee 
passed on the 13th day of August 1847* The respondent is to pay 
all the costs of both courts. 

The 24th April 1848. 

Case No. 216 of 1847- 

Appeal from the decision of Molvi Syud Israr Alt, Moonsiff of 
Keerpoy, dated the VJth day of August 1847. 

Moraud Mullick and Sookoor Mullick^ (Defendants^) Appellants^ 

versus 

" Birmomoee Dassee, (Plaintiff,) Respondent. 

Aruz Mullick, (Defendant,) Respondent. 

This suit is for the recovery of a sum of money advanced on 
loan on a bond : lai^ at Company's rupees one hundred and forty- 
seven, annas eleven, gundas five, including interest. 

The plaint sets forth that the defendants borrowed the sum of 
rupees (Kie hundred and twenty-six from Ramruttun Mundle, de- 
ceased, the late husband of the plaintiff, Birmomoee Dassee, on a 
bond dated the 21st day of Assin 1246 B. S. ; of which sum the 
defendants repaid fifty rupees : and failing to refund the balance, 
that is to say aeventj^-six rupees principal money, and rupees six- 
ty-five, annas seven, and gundas ten on account of the interest, 
and Ramruttun Mundle having died subsequent to the transaction, 
his widow, that is to say Birmomoee Dassee, the widow of the late 
Ramruttun Mundle^ deceased, instituted this suit. 

The defendant, Aruz Mullick, in his answer, admits that he and 
his two brothers, Moraud Mullick and Sookoor Mullick, did borrow 
the sum of rupees one hundred and twenty -six on loan from the 
late husband, now deceased, of the plaintiff, Birmomoee Dassee, on 
abend i but he, the defendant, Aruz Mullick, declares that they, the 
three brothers, the defendants, repaid the whole amount, partly by 
money in cash and partly by produce in paddy ; that "the husband 
of the plaintiff having mislaid the bond, had given to them a 
^tarrigh khuttee,^^ or deed of release. 

The defendants, Moraud Mullick and Sookoor Mullick, in their 
Answer deny the debt in ioto, declaring the bond to be a fabricat- 
ed ihathiment; and they add, that their brother, Aruz Mullick, 
with the yiew to annoy and injure them, has instigated the plain- 
tiff to institute tiiis suit. They moreoyet declare that the deed of 
release filed by Aruz Mullick, Is a fabricated instrument also. 

; The mooqsw^creed the case, on the grounds set forth in his 
. decision.. * . 
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The moonsiff ought to have set at rest every objection urged by 
the appellants in their answer to their plaint^ and then, and not tijl 
then, to have decided the case. His having omitted to do so, leaves 
his decision incomplete and unsatisfactory ; hence I decree this ap- 
peal, and reverse the decision of the moonsiff of Keerpoy dated 
the 17 th day of August 18475 and direct that the case be remanded 
to the said moonsiff, with orders to restore the case to its original 
number on his file ; and, having supplied the omissions noticed in 
his decree, to re- try the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. The value of the stamp upon the 
petition of appeal to be restored to the appellant. 


The 24th April 1848. 

Case No. 220 of 1847. 

Appeal from \he decision of Baboo Juggobundoo^ Banerjee^ Moonsiff 
of Byedbattee, dated the 20th day of August 1847* 

Mr. Thomas Smyth, manager on the part of his brothef James 
Smyth, (Plaintiff,) Appellant, 

versus 

Dookheeram Saha,^ (Defendant,) Respondent. 

Suit for the recovery of a sum of money advanced on loan on 
a bond, including interest : laid at Company’s rupees two hundred 
and forty-four, one anna, and hve gundahs, (Company’s rupees 
244-1-5.) * « ^ ^ 

The pjipers of this case shew that the defendant, on the 12th day 
of Assin 1248 B. S., borrowed on loan from the plaintiff the sum 
of rupees one hundred and fifty, on a bond, — the accruing interest 
on which loan amounted to ninety-eight rupees, one ani^a, and §Vo 
gundahs ; of which sum the defendant paid the sum of rupees thirty^- ’ 
two, annas eight; but the defendant failing to pay the b^lanof^^ 
amounting to rupees two hui^red and fifteen, annas nine, gundalvi. 
five,. the plaintiff instituted this suit. ^ . 

Tne defendant, in his answer, denies the debt, and states that on 
the day the bond is dated he 'was absent feom his home ; that on 
the 8th day of Ai^sin 1248 B. S., he, the defeAdant, Went to Calcutifi 
to Mr. John Julius Mathilda, of Terittee bazar, , ta i!|ecpyer fr(^i|l 
him some money, and that he, the defendant, did not. l^tiim ' 

until the 17th day of the same mpnth, that is to jiay on the 
day of Assin 1248 B. S., and that this suit is filed feoiia anil(mbv 
sity, &c. . ' , ^ 
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The moonsiff dismissed the case on the grounds set forth in his 
decision. 1 do not see any sound reason on which to disturb the 
decision of the moonsiff, passed on the 20th day of August 1847* 
1 therefore dismiss this appeal. Costs to be paid by each party 
respectively, because the respondent appeared unsummoned. 


The 24th April 1848. 

Case No. 268 of 1847. 

Appeal from the decision of Molvi Yahsunnul Ghunnee^ Moonsiff 
of Jahanabad^ dated the 30/A day of September 1847- 

Gopaul Bhandaree, Muddoosoodun Bhandaree, and Muddumnohun 
Bhandaree, (Defendants,) Appellants, 

versus 

$ 

^ Bissumbhur Sircar, (Plaintiff*,) Respondent. 

Suit for the recovery of a sum of money advanced on loan on 
a bond : laid at Company's rupees one hundred and fifty-three, 
annas seven, including interest, (Company's rupees 153-7-) 

The papers of this case shew that the defendants borrowed on 
loan the sum of rupees one hundred from the plaintiff^ on a bond 
dated the second day of Bysack 1250 B. S. ; and, in consequence 
of .their failing to liquidate the debt, the plaintiff instituted this 
suit, including interest. 

The defendants, in their answer, deny the debt, and declare the 
bond to be a fabricated instrument. 

The moonsiff decreed the case on the grounds set forth in his 
decision. , 

It was necessary for the moonsiff to have summoned and ex- 
amined all the witnesses to the bond, previous to his deciding this 
case. His having omitted so to do, jias left bis decision of the case 
incomplete and unsatisfactory ; hence 1 decree this appeal, and 
reverse the decision of the moonsiff passed on the 30th dly of 
September 18479 ^ud direct that the case be remanded to the 
said moonsiff for re-trial, with instructions to restore the case 
to its original nufiiber on his file, and, having supplied the. omis- 
sions noticed in this decree,,, to re-try the case. 

Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. The value of stamp upon the 
‘ petition of appeal to be refunded to the appellant. 
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The 24th April 1848. 

Case No. 290 of 1847- 

Appeal from the decision of Pundit Sreeram TurkolunkaTi Head 
Moonsiff of Hooghly^ dated the 2bth day of November 1847- 

Ilamchand Mookerjee, (Plaiiitilf,) Appellant, 
versus 

Agha Muhummud Kummul Tehranee, (Defendant,) Respondent. 

Suit for the recovery of a sum of money advanced on loan on a 
bond : laid at Company's rupees one hundred and forty-seven, four 
annas, three gundahs, one cowree, and one krant, including interest, 
(Company's rupees 147-4-3-1-1.) 

The papers in this suit shew that the plaintiff sues the defendant 
for the sum of one hundred rupees, principal money, and for the 
sum of rupees forty-seven, annas four, gundahs five, cowree one, 
and krant one, on account of interest. 

The defendant, in his answer, denies the debt, and states that the 
plaintiff was his, the defendant^ servant, in his, the defendant's, 
indigo factory ; hence asks the defendant why should he have bor- 
rowed any money from him ? On the contrary he, the plaintiff, had 
taken from, and received from the defendant one hundred rupees 
to purchase indigo for the defendant, giving at the same time 
an agreement to that effect ; but that he, the plaintiff, not having 
returned the hundred rupees, nor given any indigo as agreed upon, 
the defendant instituted a suit under No. 124 for the recovery of 
the said one hundred rupees ; and with a view to deprive him, the 
defendant, of the hundred rupees, the plaintiff anticipated him with 
this suit. 

The head moonsiff dismissed the case on the grounds set forth * 
in his decision. 1 do not see any sound reason on which to 
disturb the decision of the head moonsiff. Pundit Sreeram Turko- 
lunkar, passed on the 25th of November 1847- I therefore 
dismiss this appeal with costs. 

The 24th April 1848. 

Case No. 292 of 1847- 

Appeal frfim the decision o} Molvi Syud Israr Aliy Moonsiff of 
Keerpoyy dated the dQth day of November 1847- 

Gooroopersaud Mundle, (Plaintiff,) Appellant, 
versus 

Kalleechurn Billoos Julleea and his son, Bhojohurree Billoos 
JuUeea,* (Defendants,) Respondents. 

Suit for the recovery of a sum of money advanced on loan on a 
bond, including interest : laid at Company’s rupees fourteen, annas 
two, (Company’s rupees 14-2.) 
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The papers in this case shew that the defendants borrowed on 
l(/an the sum of Company's rupees eleven, annas four, on a bond 
dated the 9th day of Maug 1251, B. S. from the plaintiff; and the 
defendants having failed to refund the amount so borrowed, the 
plaintiffs filed this suit for the recovery of the amount of the prin- 
cipal money, that is to say for eleven rupees, four annas, and for 
the sum of two rupees, fourteen annas, the amount of the interest. 

The defendant, Kalleechiirn Billoos Julleea, in his answer, denies 
the debt, and states that the plaintiff has from enmity instituted 
this suit against him, and against his, the defendant's, son, on the 
strength of a fabricated instrument. 

The moonsiff dismissed the case, on the grounds that the bond 
filed by the plaintiff is evidently written* with fresh ink on old 
paper, and that the persons, who give their evidence to prove the 
authenticity of the bond, arc not residents of the neighbourhood 
where the transaction is said to have taken place. Moreover these 
witnesses afe persons who are in the habit of giving evidence; and 
besides these points,^ it is proved by the evidence adduced by the 
respondents that enmity exists between the two parties. 1 do 
not see any sound reason on which to disturb the decision of 
the mooifisiff of Keerpoy, passed on the 30th day of November 
1847. I therefore dismiss this appeal with costs. 

The 26th April 1848. 

Case No. 3 of 1847. 

Appeal from the decision of Molvi Syud Oosman Aliy late Addi^ 
iional Principal Sudder Ameen of Hooghly, dated the \hth 
day of January 1847- 

Kalachand Roy, Moheschunder Roy, Gungadhur Bhuttacharje, 
and Sreedhur Bhuttacharje, (Plaintiffs,) Appellants, 

versus 

Sheikh Abdoolla, son of the late Gholaum Hussein, merchant, 
deceased, Gungapersaud Gossein and Gopeekisto Gossein, sons 
of the late Rughoram Gossein, deceased, (Defendants,) Res- 
pondents. 

Claim for wasilaut, or mesne profits, with interest : calculated 
at Company's rupees two thousand nine hundred and seventy-one, 
annas eleven, gundahs fifteen (Company's rupees 2,971-11-15-) 
The plaint sets forth that twenty-four beegahs and seven cot- 
tabs of lakhiraj, rent-free land, situated within the villages Goor- 
huttee and Champdanee, is the hereditary^ rent-free land belong- 
ing to the plaintiff, for which said land tiie * former mokururree 
izaradar, by name Gholaum Hussein, merchant, filed a suit, 
alleging the land to be maul, rent paying, under No. 6,812, jn'tlie 
judge^s court of this district, against one Punchanun Roy. This 
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said Punchanun Roy is the father of the plaintiff^ Kalachand Roy, 
uncle of the plaintiff, Moheschunder Roy, and nephew to tlie 
maternal grandhithcr of the plaintiffs, Gungadhur Bhattacharje 
and Sreedhur Bhuttacharjc ; and he, the said Gholaum Hussein, 
obtained a decree in his favor on the 3d day of December 1821, 
and he, the said Gholaum Hussein, received possession of 
the said land on the 24th day of Srabun 1229 B. S. That the 
abovementioned Punchanun Roy carried an appeal to the late Cal- 
cutta provincial court of appeal, under No, 135 ; but before the 
decision had been made on that appeal, the land in dispute was 
sold at auction, together with other property belonging to Sheil^h 
Abdoollah for debt, by Messrs. Tulloh and Company, auctioneers 
in Calcutta, in the year 1230 B. S., and Rughooram Gosaein pur- 
chased the disputed land, and filed a petition in the court of 
appeal, intimating that he had become the proprietor of the said 
land in dispute by purchase, and he, Rughooram Gossein, was in 
consequence made the respondent in the case. It appears that 
on the 31st day of May 1827, the court of appeal decreed 
the case, the land having been clearly proved to be lakhiraj, or 
rent-free ; and Punchanun Roy received possession of the land, 
on the 29th day of Maug 1234 B. S. On this, Rughooram Gossein 
preferred a special appeal to the Court of Sudder Dewanny Adaw- 
Int, under No. 3293, and the decision which had been passed by 
the court of appeal was upheld by the Court of Sudder Dewanny, 
on the 8th day of August 1832. Under these circumstances, 
the plaintiffs instituted this suit for mesne profits during the time 
they were dispossessed of the land in dispute, that is to say from 
the year 1229 B. S. to the 29th day of Maug 1234 B. S., includ- 
ing interest. 

The defendants, Gungapersaud Gossein and Gopeekisto Gos- 
sein, in their answer, declare that the suit is barred by the law of 
limitation, and conseciucntly it cannot be admitted into a court of 
justice for trial, because the plaintifis declare they received posses- 
sion of property on the 29th day of Maug 1234 B. S., from 
which date to the date of the institution of this suit eighteen 
years had elapsed, and twelve years from the date of the decision 
passed by the Court of Sudder Dewanny Adawlut, and twenty- 
three years from the date from ^hich the wasilaut, or mesne pro- 
fits, is calculated ; that the villages Goorhuttee, &c., were pur- 
chased ill the year 1230 B. S., and the defendants received pos- 
session of them in the year 1231 B. S. ; that the plaintiffs ought 
to have filed a separate suit against the former proprietors for the 
mesne profits of 1229 B. S. and 1230 B. S. : his not having done 
so is illegal ; and those lands, the rent of which does not exceed 
one rupee, eight annas the beegah, the plaintiffs have calculated 
at an enhanced rate ; and as the defendants have not caused any 
loss or damage, the plaintiffs have unjustly instituted the suit. 
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Tlie additional principal sudder ameen, Molvi Syud Oosmaii 
All, dismissed the case on the ground that the suit was barred by 
the lapse of time. 

The late additional principal sudder amecn, Syud Oosman Ali, 
dismissed the case on the ground that the suit was barred by the 
law of limitation ; but on an examination into the papers of this 
case, it appears that the suit was instituted within the period of 
twelve years, calculating from the date of the decision, passed by 
the Court of the Sudder Dewanny Adawlut on a special appeal, 
on the 8th day of August 1832, to the date of the institu- 
tion of this suit on the 27th day of July 1844, I therefore 
decree this appeal, and reverse the decision of the late additional 
principal sudder ameen, passed on the 16th day of January 1847, 
and direct that the case be remanded to the principal sudder 
ameen, with instructions to restore the case to its original number 
on the file, and then re-try the case on its merits. 

Costs for the present to be paid by each party respectively, and 
ultimately by tl^e losing party. The value of the stamp upon the 
petition of appeal to be refunded to the appellant. 

The 2Gth April 1848. 

Case No. 8 of 1847. 

Appeal from the decision of Molvi Syud Oosman Aliy late Additional 

Principal Sudder Ameen of Uooghlyy dated the Vdth day of May 

1847. 

Oomapersaud Shome, (Defendant,) Appellant, 
versus 

Manickchunder Shome and Kalachand Shome, (Plaintiffs,) 
Respondents. 

Suit for damages for defamation of character : laid at Company's 
rupees two hundred. 

The plaint sets forth that on the 20th day of Joystee 1251 
B. S., the defendant, Oomapersaud Shome, with others, entered the 
residence of the plaintiff, used abusive language to the female in- 
mates of it, and beat and maltreated the plaintiff, Manickchunder 
Shome, in consequence of which the plaintiff filed a suit for the 
sum of three thousand rupees for defamation of character against 
the defendant. 

The defendant denies the statement made by the plaintiffs ; and 
declares, in his answer, that in execution of a decree. No. 128, 
passed in his favor, the plaintiff, Manickchunder Shome, was ap- 
prehended and arrested by a peeadah, when Manickchunder 
Shome by force extricated himself and absconded ; and, with the 
view to deprive the defendant of the amount decreed in his favor, 
anticipated him by this action. 
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The late additional principal sudder amcen^ Molvi Mynooddeeii 
Sufder^ decreed this case on the 10th day of July 1845^ as laid 
in the plaint, but ordered the appellant to pay the sum of 
three hundred rupees with costs of suit. 

On appeal by the defendant, the case was remanded for re-trial, 
on the 29th day of July 1846 to the late additional principal 
sudder amecn, in consequence of the late additional principal 
sudder amcen, Molvi Mynooddeen Sufder, not having assigned 
his reasons for reducing the sum decreed for defamation of charac- 
ter. Besides, on a reference to the fird-i-rai, (affixed to the 
original nuthee,) of the late additional principal sudder ameen, 
Molvi Mynooddeen Sufder, written in the Persian language in the 
hand writing of Molvi Mynooddeen Sufder, late additional principal 
sudder ameen, with his, that is to say Molvi Mynooddeen Sufder’s 
signature affixed, it appears it, that is to say the fird-i-rai, 
does not tally with the Bengallee fysullah of the case, also 
bearing the signature of the late additional principal sudder ameen, 
Molvi Mynooddeen Sufder. 

The late additional principal sudder ameen, Molvi Syud Oosman 
Ali, decreed the case to the extent of two hundred rupees with 
costs in favor of the plaintiff, on the grounds set forth iif his 
decision. I see no sound reason on which to disturb the decision 
of the late principal sudder ameen, Syud Oosman Ali, passed on 
the 13th day of May 1847, I therefore dismiss this appeal with 
costs. 

The 26tii April 1848. 

Case No. 105 of 1847. 

Appeal from, the decision of Baboo Denonauth Bose^ Moonsiff of 
Ditmrhuttaj dated the \2th day of July 1847- 
Ramdhoiic Mannah, Ramissur Mannah, Ranicooniar Mannah, 
and Shagore Mannah, (Defendants,) Appellants, 
versus 

Ramchand Bhorr, (Plaintiff,) Respondent. 

Suit for the recovery of a sum of money advanced on loan on a 
bond : laid at Company's rupees twenty-eight, annas thirteen, 
gundahs ten, including interest, *(Company^s rupees 28-13-10.) 

The plaint sets forth, that the defendants, on the 9th day of Assar 
1251 B. S., borrowed on loan from the plaintiff the sum of rupees 
twenty-one on a bond ; the defendants not having liquidated the 
debt due, the plaintiff instituted this suit against them including 
interest. 

The defendants, in their answer, deny the debt, and declare that 
the plaintiff has sued them from enmity on the strength of a fabri- 
cated instrument. The defendant, Rammissur Mannah, further 
declares that previous to the date of the bond he went on a pil- 
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grimage, on the 20tli day of Joystce 1251 B. S., and returned 
oil the 24th day of Assar 1251 B. S. ; hence it was not possible 
that he could have signed a bond^ on the 9th day of Assar 1251 
B. S.^ to the plaintifr. 

The moonsiff decreed the case on the grounds set forth in his 
decision. 

On the perusal of all the papers in this case^ it appears that of 
the witnesses produced by the respondent to prove his claim^ two 
of them cannot either read or write^ and were unable to prove the 
authenticity of the bond filed by the respondent ; and the one 
witness who can read and write^ does not know any thing regard- 
ing this transaction. Moreover, it is proved by the witnesses pro- 
duced by the appellants that Rammissur Mannah was not at home, 
but was on a pilgrimage on the day on which the bond is dated. 
Hence 1 decree this appeal, and reverse the decision of the moon- 
siff of Dvvarhutta, passed on the 12th day of July 1847* All 
costs of both courts to be paid by the respondent. 
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Present: H. F. JAMES, Esq., Judge. 


The 5th April. 1848. 

Case No. 58 of 1846. 

Regular Appeal from the decision of Moulvee Lootf Hosein^ First 
Principal Sudder Ameen^ dated 2bth July 1846. 

Mutoorna^th Mookerjee and four others, (Defendants,) Appellants, 

versus 

Mudosoodun Dutt, Doorgachurn Dutt, and Bemcla Dassiali, 
(Plaintiffs,) Respondents. 

Claim rupees 4,901 : to set aside an award under Act IV. of 
1840, and to get possession of a julkiir, including mesne profits. 

This case was instituted by the plaintiffs in the first principal 
sudder ameen’s court, to upset the order in a case, under Act IV. of 
1840, decided by the joint magistrate of this zillah. A dispute 
arose regarding the right of fishery in a certain bheel in Burra# 
Semecla, a talook belonging to Mutoornath Mookerjee, in 184(f ; 
and by the summary investigation possession was given to Mu- 
toornath. The plaintiffs, to establish their claim to the bheel in 
question, gave into court the kubooleuts of the ryots, their own 
zemindaree accounts, and a report of a thannah jemadar of 1840, 
and the measurement papers of the lands of 1226 B. S., and some 
proceedings of the collector of Nuddea ; and the defendants by 
documents of the same nature endeavoured to prove their right to 
the subject in dispute ; bat the case was decreed in favor of the 
plaintiffs by the first principal sudder ameen. 

The appellants, in their petition of appeal to this court, impugn 
the decision of , the lower court, and declare -it to be incomplete 
without a local investigation, and deny the authenticity of the 
documents on which it is founded. They state that the map 
which the police made, when they visited the spot, does not clearly 
demonstrate that the bheel was actually in the possession of the 
respondents as assumed by the lower court, and that the documents, 
such as the kubooleuts of the ryuts, were declared by a former 
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judge to have been fabricated, and were discarded as worthless 
when the case under Act IV. of 1840 was heard in appeal by the 
sessions judge ; and that when the parties attempted at one time 
to settle the dispute between them by arbitration, the bheel was 
equally divided between them. Moreover, that they, the appellants, 
hold papers and proofs in their own hands that they have been in 
possession of the bheel from the year 1207. 

On the case coming before me, my attention was directed to the 
papers filed by the respondents, such as the police report and the 
agreements from the ryuts, who, both parties agreed, were the 
persons who had held the fisheries of the bheel ; and I saw no reii- 
son to doubt the correctness of the one, which certainly bore out 
the justness of the decision of the lower court, nor the authenticity 
of the other documents. 

This much I intimated to the vakeels on the case coming before 
me on a former occasion. The parties, however, on the 31st of last 
month filed a deed of adjustment, which, on examining ip the pre- 
sence of the vakeels of both parties, I have approved of. The boun- 
daries are therein laid down between the estates of the two parties, 
and the possession of the bheel remains with the respondents. 


The 5th April 1848. 

Case No. 59 of 1846. 

Regular Appeal from the decision of Baboo Loknaih Bose, Second 
Principal Sudder Ameen^ dated Vith August 1846. 

Muddun Mohun Moonshee, Radha Churn Moonshee, and Nitta- 
nand Moonshee, (Plaintiffs,) Appellants, 

versus 

Syed Keramut Allee, the manager of a trust estate, and four others, 
(Defendants,) Respondents. 

t 

Claim, rupees 1,589-75 the amount of surplus rent including 
penalties. 

This suit was instituted by the plaintiffs to recover a certain 
sum, which they had paid in excess of their regular jumma to the 
defendants. The plaintiffs state that they held in the trust estate, 
of which Syed Keramut Allee was the manager, certain lands at 
an annual rental of rupees 218-0-0-18; and that the defendants, 
from the year of 1238 to 1242, collected from the ryuts by their 
own people a large share of the rent, which was never carried to 



ZILLAH JESSORE. 


23 


their account. The years 1241 and 1242 being the only years 
coining within the rule of limitation, this suit was instituted to 
recover the money paid in those years, viz. in 1241 the sum of 
rupees 429-12 from the ryuts, and in 1242 tlie sum of rupees 
285 from the ryuts, and from the plaintiffs rupees 218-18 ; in all 
rupees 932-12-18; and deducting therefrom the rent due for the 
two years in question, the excess received by the defendants 
amounts to Sicca rupees 496-1 1-2, or Company's rupees 529-13, 
and penalties, in all rupees 1,589-7* The plaintiffs produced in 
court the receipts they had received from the manager, and also 
the receipts the ryuts had obtained ; but the principal sudder 
am een declined to put faith in all these receipts, and called upon 
the manager to file the original accounts in his office regarding the 
collection of rents for the land in question ; and on examining 
these it was apparent that the manager had received for the rent 
of 1241, a surplus of rupees 61-15-2, over the authorized rental 
for the lands in question, and that there was a deficiency in the 
collection *of rupees 5-6-3 for the year 124^; and deducting the 
deficiency of the one year from the surplus of the other, the 
accounts showed an excess of collections rupees 56-8-19, and this 
sum with interest was decreed in favor of the plaintiffs. 

This order is appealed against ; and the appellants in their peti- 
tion wish to persuade the court that the receipts which were 
rejected by the lower court are all true and genuine, and that what 
the principal sudder aineeii says regarding them, viz. that the 
paper on which they are written appears to be old, whereas the. 
writing has the appearance of being of recent date, is merely a 
conjecture on his part, and is not borne out by the appearance of 
the receipts ; and, secondly, that the discrepancies and contradic- 
tions on the part of the witnesses, regarding the authenticity)' of 
these documents, arose at the time of their examination, not from 
their inability to speak to the genuineness of the receipts, but 
from their mental excitement on being brought into a court of 
justice ; and, thirdly, that the point mentioned by the principal 
sudder ameen, regarding the signature of one Debnarain, which 
appear on the receipts and on a separate bond filed with the 
papers of the case not bearing any similarity, is incorrect ; and, 
fourthly, that the accounts* which the respondents filed before the 
lower court are not to be trusted. 

1 examined the receipts carefully, and from their appearance I 
decline to put faith in them. The paper appears very old, and the 
ink and writing very fresh, and from reading over the examination 
of the witnesses, which were called to prove them, it is impossible 
to reconcile the contradictory statements given by each ; nor is it 
easy to comprehend why the man who signed these documents 
should one day sign his name Debnarain, and another Debnath ; 
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and, agreeing with the principal sudder ameen in the general cor- 
rectness of Uic accounts furnished by the respondents, I confirni 
his decree and order the appellants to pay the costs of the appeal. 

The 5th April 1848. 

Case No. 60 of 1846. 

Jiefjular Appeal from the decision of Moulvee Lootf Hossem^ First 
Principal Sudder Ameeuy dated 7th September 1846. 

Joichand Chunder and Neel Madub Chunder, (Plaintiffs,) 
Appellants, 

verms 

Pitumber Bagchce, Sunkaree Dibbeah, and Govindcliuiider Ghose, 
(Defendants,) Respondents. 

Claim rupees 530-3-3, due on a bond with interest. 

The plaiAtiflfs set forth, that on 7th Jeit 1247 the defendants 
borrowed from them 312 rupees and signed a bond to that effect, 
and promised to repay them in Falgoon of the same year ; but in 
this they failed, and therefore they were obliged to bring the matter 
into court. 

The defendants, in their reply, deny having executed the bond 
and the receipt of the money, and attribute the institution of the 
false case to the enmity of the plaintiffs towards them, and point 
cut the improbability of the three defendants joining together to 
effect a loan if required, since they were connected by neither 
blood, caste, nor profession. 

The principal sudder ameen considers that the bond is a forgery ; 
and, as one reason for supposing so, he says that the signatures of 
the defendants on the bond, and those on the power of attorney 
given in by them, do not tally. This may be readily explained. 
In addition to this, however, he states that copies of papers obtained 
from the magistrate’s office have been^ filed with the case, which 
establish the fact of a long existing animosity between the parties, 
which, while it increases the improbability of any money trans- 
actions occurring between the parties, furnishes a cause for the insti- 
tution of such a case, accustom of feeding revenge which 1 regret 
to observe is very common in this district. 

The appellants must pay the costs of this appeal ; and I am 
unable to look at this bond, the cause of action in this suit, in a 
more favorable light than the principal sudder ameen did, whose 
order is confirmed. 
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The 5tk April 1848. , 

Cas^ No. 62 of 1846. 

Regular Appeal from the decision of Baboo Loknath Bose, Second 
Principal Sudder Ameen, dated 28th August 1846. 

Nuseema Beebee^ (Defendant^) Appellant^ 
versus 

Rajah Burdakant Roy, (Plaintiff,) Respondent. 

Claim, 1,897 rupees, to establish the right of possession to 
certain lands. 

This suit was instituted on the part of the plaintiff in the lower 
court, who states in his plaint that belonging to his zemindaree, 
and attached to a place called Turafah Niiltah, was a great bheel; 
which went by the name of Buttoolah Tallah ; that it had always 
been in his possession, and that he had always received the rents 
of the fisheries connected with it ; but that in the year 1242, the 
defendant, Nuseema Beebee, laying claim tg the said bheel, had 
prosecuted two of her ryuts for arrears of reivt due for the said 
bheel, representing, at the time, that the bheel belonged to a 
putnee talook named Mehindee in her possession, and that she 
had obtained a decree in her favor against the two ryuts ; and that 
to strengthen her assumed and false title to the bheel, she induc- 
ed the ryuts to listen to a^raudulent proposal of hers to settle 
the case between them, by her filing a deed of adjustment, in 
which they acknowledged her right to the bheel in question, and 
declared themselves her ryuts at will on the property. The defen- 
dant then again prosecuted these ryuts for arrears of rent, 
founding her claim to the same on the abovementioned bond of 
adjustment, and got decrees out against them for rupees 383-10; 
and to realise this amount, the gantee jummahs in bheel Buttoo- * 
lah Tallah of these ryuts, were advertised for sale ; and on these 
advertisements appearing, the plaintiff filed a petition objecting 
to, and denying the right of these ryuts to the bheel ; but to 
realise the decree of one Bhugwanchunder Bose, the gantee 
jummahs in question were eventually sold by auction, and pur- 
chased by one Gorachand on 4th Bhadoor 1252, who was made 
a defendant in this suit. The# suit was decreed in favor of plain- 
tiff, on the grounds that the documents filed in the case ^clearly 
establish the fact of the land belonging to Turafah Nultah, pergun- 
nah Mullye. The plaintiff produced a copy of a petition present- 
ed to the mooiisiff of Tallah by Bhugwan Boi^e, in Sabun 1246, in 
which it was stated that the right of the bheel was vested in the 
zemindar of Turafah Nultah, pergunnah Mullye, and a decision of 
the said moonsiff corroborated this point ; and from the report 
of an ameen, dated 1249, it is apparent that possession of the 
bheel in dispute was given over to Rajah Burdakant, the plaintiff 
in this case, with certain lands belonging to pergunnah Mullye, 
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,and an agreement was at that time taken from the rjruts^ who 
held the fisheries of the bheel^ to pay the rent of the same to the 
rajah ; and^ at that time^ there is no proof that the defendant 
attempted to claim any right in the property ; and the principal 
sudder ameen declares the proceedings of the defendant, with 
reference to the cases brought against the ryuts and their deed of 
adjustment (solahnamah), to have been fraudulent, and carried 
through with the intention of depriving the rightful owner of the 
property, and the case of the defendant he states is quite unsup- 
ported by any satisfactory proof whatsoever. 

In appeal it is urged by the appellant, that the second principal 
sudder ameen has laid too much stress on certain papers filed by 
the respondent, which are deficient in details, and which contain 
no authenticated measurements by which jthe bheel is defined and 
declared to belong to the lands of the respondent } and that the 
papers in the case of Bhugwanchunder, the decreedar, clearly 
prove the appellant’s right, and that these papers have been 
rejected in toio by. the lower court ; and that the ameen’s report, 
quoted by the second principal sudder ameen, is scarcely deserving 
of any weight, as in the case in which possession was given to the 
respondent, the appellant was not a party. Moreover, that tliere 
is no proof of the fraudulency of the transactions and dealings 
between the appellant and Bhugwanftiunder and the ryuts. 

The papers of the case filed by the respondent, in my opinion, 
are most valid documents. They are of old date, but they have 
every appearance of truth. They are the agreements of the 
ryuts who were in possession, acknowledging their holding the 
fisheries under the rajah; and the ameen’s report of 1249 is de- 
serving of great consideration, as it establishes the rajah’s pos- 
session so far back as that year, and this report is duly authenti- 
cated ; whereas in the pottah of the putnee talook, by which the 
appellant rests her claim, the bheel is not distinctly mentioned, 
though the adjoining lands are. I see no reason whatever to in- 
terfere with this decision, and the appellant is ordered to pay the 
costs. 

The 5th April 1848. 

Case No. 63 of 1846. 

Regular Appeal from the decision of Baboo LoJenath Bose, Second. 

Principal Sudder Ameen, dated Sth September 1846. 

Anaiid Moy Dassiah, (Plaintiff,) Appellant, 
versus 

Poddomoney Dassiah, after her death, her heirs. Baboo Gooroodoss 
Roy, Ramrungeenee Dassiah, and Umbica Dassiah, (Defendants,) 
Respondents. 

Claim, rupees 364 15-2, to set aside a summary decree. 
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The plaintiff stated that her husband^ Mohunchunder Mojoom> 
dar, held a jummah called Dibakee Nundanpore, &c., at a yearly 
rent of rupees 322-2-6, and that he was the sole proprietor, and 
that he paid the rent to Poddomoney Dassiah ; and that though 
she holds receipts for' the rent of 1250, Poddomoney sued her 
husband and included also Umbica Dassiah as a party in the suit 
and obtained a decree for the rent of 1250 ; and that since her 
husband is missing, and has not been heard of for some years, she 
has come forward to get this summary decree upset. 

But the second principal sudder ameen declines, after the answer 
of the defendants has been filed, to investigate into the case, for 
since the plaintiff states that her husband and son were made 
away with by one of the defendants, Gooroodoss Roy, yet that 
this statement is unsupported by the papers from the magistrate’s 
office ; and that though the plaintiff declares that her husband was 
the only one concerned in the jummah, the defendants prove that 
he had acknowledged a partner, and that the receipts produced by 
the plaintiff are unworthy of credit in the opinion of the second 
principal sudder ameen ; and since the wife is unable to prove her 
right to institute the case, until the death of her husband is esta- 
blished, he dismissed the case. In this last point I agree with 
the lower court, and uphold .the decision, and order the costs to be 
paid by the appellant. 


The 20th April 1848. 

Case No. 64 of 1846. 

Regular Appeal from the decision of Moulvee Lootf HossAuy First 
Principal Sudder AmeeUy dated 27th August 1846. 

Ramdhun Buxee and three others, (Defendants,) Appellants, 

versus 

Koroona Moy Dibbeah, Taramonee Dibbeah, and Poddomoney 
Dibbeah, (Plaintiffs,) Respondents. 

Claim, rupees 1,652-12-6. 

This suit was instituted on the part of the plaintiffs to recover 
possession of their share of an estate, the whole of which had been, 
under Regulation VIII. 1819, Section 13, made over by the col- 
lector to other shareholders of the estate, with wasilat and interest 
thereon. It appears from the representation of the plaintiffs that 
there were many shareholders of an estate called Pertabkatee, and 
this estate, falling into arrears for Government revenue, was adver- 
tiseci for sale ; and to save it from sale, the defendants, who were 
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iRharerB of the property, paid into the collector’s office some rupees 
280-2-8, and obtained possession under certain restrictions of the 
property. After which the plaintiffs, who are native ladies, being 
unable to get possession of the property and unwilling to trouble 
themselves with a law suit, sold their right in the property to one 
Punchanund Bose, with the understanding that they (the plaintiffs) 
were to bring an action for the possession of the property, and to 
make over to the purchaser whatever was decreed in their favor. 

The defendants, in their reply to the plaint, admit that the plain- 
tiffs were joint sharers with them in the estate, but deny the power 
of any shareholders to sell or dispose of their parts or share to 
any other than a shareholder. This agreement it is stated is of 
old standing, and that the plaintiffs are their debtors to the amount 
of rupees 1,203-3-7 for revenue paid to Government from the 
year 1245 to 1252 ; and that until this amount is liquidated, posses- 
sion cannot be decreed to the plaintiffs. The principal sudder 
ameeri, in his decision, says that the disposal of the property, or 
rather of the shar& of the property which the plaintiffs claim, is 
not a point requiring his investigation or concern. The matter for 
enquiry is whether the plaintiffs are legally entitled to any share 
in the estate of Pertabkatee, and whether the law by which the 
defendants got possession by the order of the collector is valid in 
this instance or not; and he records his opinion that this Regula- 
tion, which refers to putnee talooks of the nature of the property 
in dispute, only gives temporary possession to the parties that 
make the deposit to stay the sale of the estate, and that it does not 
deprive another party from obtaining possession of their share 
when their right to the same is established in court ; and as the 
right of the plaintiffs is proved, he decrees possession to them and 
wasilat, after deducting the yearly Government rent and the ex- 
penses of the mofussil collections reckoned at 5 per cent, with 
interest on the amount and costs of the suit, to be paid by the 
defendants. Against this order the defendants, in appeal, petitioned 
tliis court, and in their petition point to two specific matters for 
redress. The first is that the lower court has decreed the costs of 
the suit against the defendants ; and, secondly, that it has only 
allowed the defendants 5 per ceiit. for the expenses of col- 
lection. The first point I see no reason to alter or interfere with. 
The respondents deserve to be reimbursed for the expenses they 
were at in regaining their property, since the appellants declined 
to give possession without the case being instituted, to which ex- 
tremity the respondents were unwilling to resort, which is proved 
by a petition presented by them to the collector ; but, in the matter 
of expenses of collection, I sanction a deduction, or an allowance 
of 10 per cent. The costa of the appeal to be equally divided be- 
tween the parties. 
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The 20th April. 1848. 

Case No. 65 of 1846. 

Regular Appeal from the decision of Baboo Loknath Bose, Second 
Principal Sudder Ameen, dated 2d July 1846. 

Rye Money Dassiah^ pauper^ (PlaintifF^) Appellant^ 
versus 

Moddo Moy Dassiah and seven others^ (Defendants^) Respondents. 

Claim rupees 801-10^ for possession of a jumma with mesne 
profits and interest^ and for the value of certain plundered property. 

This suit was brought by ,the plaintiff^ who describes herself as 
a widow and a pauper ; and who states that^ in consequence of her 
helpless state, she was greatly oppressed by the defendants, who 
turned her out of her house and home, plundered her property, and 
dispossessed her of certain lands. At the time of the outrage, she 
complained to the police authorities, who apprehended the defen- 
dants and fined them heavily; but that she was not put in posses- 
sion of her l^nd, which she now sues to recover with the advan- 
tages which the other party has reaped during the time they held 
possession of it. The plaintiff^ by respectable witnesses, establishes 
the fact of the outrage to which she was exposed, and by copies of 
papers from tbe magistrate's court proves that her story is true, 
and that she has suffered much, though not to the extent she re- 
presents. The defendants have failed to file any reply to the suit. 
Tbe principal sudder ameen therefore decrees possession of the 
land, and wasilat at the rate of 10 rupees a year from the date of 
her regaining possession, and fixes the value of the property proved 
to have been plundered at 60 rupees, 8 annas. 

From this order the plaintiff appeals, and states that though 
property to a large amount is proved to have been carried away, • 
yet that 60 rupees, 8 annas is the amount decreed by the lower 
court, which is poor satisfaction to her after all she has suffered. 
On looking over the papers and reading the depositions of the wit- 
nesses, 1 am inclined to agree in the amount fixed by the lower 
court as the value of the plundered property, and see no reason to 
interfere with the order of the second principal sudder ameen. The 
costs to be paid by the appellant. 

The 20th April 1848. 

Case No. 68 of 1846. 

Regular Appeal from the decision of Baboo Loknath Bose, Second 
Principal Sudder Ameen, dated 19th November 1846. 

Burdeikunt Bose, (Plaintiff,) Appellant, 
versus 

Essarchunder Paul Chowdree and four others, (Defendants,) 
Respondents. 

Claim rupees 1,502-15-6-2, possession of a gantee jummah 
with mesne profits. 
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The plaintiff stated that, in two villages, named Shikarpore and 
I^keparrah, in pergunnah Bhaugmarr^, his father held an here- 
ditary jote, at an annual rent of rupees 118-8, and that the defen- 
dants ousted him from the lands in 1220 B., in the month of 
Srabun, and that in consequence of his poverty and want of funds 
his father was unable to institute a suit for the recovery of the 
same. In the year 1235 B., (corresponding with 1828) his father 
died, and that at that time the plaintiff was only one year, seven 
month’s old, and that his only brother was not more than two 
months ; and that as he has now come of age, he brings this suit 
to recover his hereditary property. 

The defendants allow that the father of the plaintiff, Bewanee 
Shunker, held a jummah as stated by the plaintiff ; but say that it 
was forfeited in consequence of his absconding, and that the 
zemindar usurped all right and power in it ; and that in the year 
1225, let it out in farm to one of the defendants for ten years ; 
and that at the expiration of the lease a new arrapgement was 
made regarding thq . land, by which Golam Shereef became the 
proprietor in perpetuity, and that at his death the property fell 
into the hands of his widow, who defends the action ; and who, in 
consequence of being dispossessed by the zemindar, was forced into 
the court to recover the property, and bad it decreed in her favor 
on the 19th November 1847. 

The principal sudder ameen dismissed this case, as the cause of 
action arose twelve years before a suit was commenced ; and the 
plaintiff is unable by documentary evidence or by witnesses to 
prove that his minority precluded him from bringing any action 
before. 

In appeal, the appellant directs my attention to the jmum 
putiro filed by him, in which his age could be ascertained, but 
in this document I put no faith. It bears no official signature, 
and appears to have been fabricated recently ; and as it appears 
from the pottah of ibraheem, who held undisputed possession of 
the' lands for ten years, that the appellant’s father gave up the land 
of his own accord, I confirm the order, and costs to be charged 
to the appellant. 



ZILLAH MIDNAPORE. 


Present; II. T. liAlKES, Esq., Judge. 


The 5th April. 1848. 

Case No. 1 of 1848. 

Appeal from a decision of M}\ Mackay^ Principal Sadder Ameen 
of this Ziilali^ passed the Ath December 1847- 

Tarapersiiud Paul, (Dcfcrulant,) Appellant, 
versus • 

Tarapersaiid Bhooya, (Plaintiff,) Respondent. ^ 

The respondent, Tarapc'rsaud Bhooya, instituted a suit against 
the appellant and otliers for possession of certain lands which lie 
alleged had been mortgaged to him by the co-defendants of appel- 
lant, and for which he had procured an order for foreclosure under 
Regulation XVIL of 1800, and was about to sue regularly for 
possession, when the lands were sold in satisfaction of a decree 
given against the mortgagers, and the property purchased by the 
appellant. The principal sudder ameen gave a decree in favor of, 
the plaintiff for possession of the lands, and the decree was con- 
firmed by the judge ; but a special appeal was preferred to the Sud- 
der by the appellant, and the application granted on the 13th of June 
1846 (See Decisions of the Sudder Court for June 1846, page 224). 
The Sudder directed that the case should be returned to the prin- 
cipal sudder ameen, with instructions to require from the appel- 
lant any proof, documentary and oral, he might have to produce 
in support of his allegation that the plaintiff and the mortgagers 
have acted collusively. • 

Agreeably to this order, the case was re-filed in the principal 
sudder ameen^s court, and the appellant called upon for his 
proof. The principal sudder ameen now observes that beyond 
the testimony of six witnesses, (naming them,) the said Tara- 
persaud Paul has not adduced the slightest satisfactory document- 
aiy proof, in the absence of which 1 do not consider it safe to 
trust to such evidence alone/^ The principal sudder ameen also 
refers to a glaring inconsistency between the evidence of these 
witnesses and the facts before him j namely, that these witnesses 
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assert they overheard the plaintiff and the mortgagers consulting 
together, how they should prevent the sale of the lands in satisfac- 
tion of the decree held by Gooroopersaud, in the month of Falgoon 
1 244^ whereas the cause of that action^ as alleged by Gooroopersaud 
in his pleadings^ did not arise till seven months after the date 
on which tliis conversation is stated to have taken place. The 
principal sudder ameen^ therefore^ relying on the evidence on the 
part of the plaintiff^ and the acknowledgment of the mortgagers, 
believed the engagement between them to have been made in good 
faith, and decreed to the former possession of the lands. 

The appellant now urges in his appeal that two of his principal 
witnesses were not examined by the lower court, though they pre- 
sented themselves ; that these parties could have proved the allega- 
tions of the appellant, and have established to the court’s satisfac- 
tion the collusive nature of the arrangement between the plaintiff 
and the mortgagers ; that the principal sudder ameen had decided 
the suit on the evidence of witnesses who had never bpen examin- 
ed in this case, only copies of their depositions taken in another 
case having been filed by the plaintiff. The appellant, therefore, 
urged that he had not had an opportunity of proving his cause. 

Judgment. 


This case was remanded to give the appellant an opportunity of 
proving his assertion that a sham, or collusive mortgage, had been 
arranged between the plaintiff and the mortgagers of an estate he 
had purchased at auction, to prevent a sale of the lands in satisfac- 
tion of a decree. 


The appellant complains that a decision has been given against 
him without his having an opportunity of cross-examining the 
plaintiff’s witnesses, and that the lower court has taken no mea- 
sures to procure for him the evidence of his principal witnesses. 

As 1 find that copies of the evidence of witnesses, who were exa- 


mined in the decrec’-jarree case to which the appellant was not 
a party, have been filed as evidence in this suit and so received, 
without any reason being assigned for such a proceeding, and that 
a decree for the plaintiff has been given on the facts recorded in 
these papers, I deem the enquiry incomplete, and the admission of 
such evidence contrary to the genetal mode of procedure* in 
. . courts of first instance, where the deposi- 

SodZr^*(S^t”for“MJy witnesses should be taken in the 

1847 , page 150 . presence of both parties or their vakeels, and 

Musst. Gowre Kour the vakeels be allowed to examine them. I 


versus 

Cheonee LalL 


therefore reverse the decision of the principal 
sudder ameen, and return this case that he 


may take the evidence of the plaintiff’s witnesses in the presence 
of both parties, and also summon the witnesses of the appellant, 
whose evidence he alleges is necessary to complete his case. 
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The 13th April 1848. 

Case No. 31 of 1848. 

Appeal from a decision of Mr. C. Mackay^ Principal Sudder 
Ameen of this Zillah, passed on the 27th January 1848. 

Gunganarain Poddar^ (Defendant^) Appellant^ 
versus 

Premchand Panda^ (Plaintiff^) Respondent. 

The respondent instituted this* suit for possession of 6 beegahs^ 

1 ^ cottahs of laiid^ including a tank^ and for the amount of rent 
tliereof for the years 1247 and 1248 Umlee^ claiming the land as 
part of his talook, of which the defendant had dispossessed him 
under the plea of its being his rent-free land. 

The principal sudder ameen states, in his decision, that the points 
to be decided are, whether the land is rent-free or not, and, if not, 
whether plaintiffs are entitled to demand and assess rent thereon 
as per nerik'of the pergunnah. These points ^he decided in favor 
of the plaintiff. 

Although the plaintiff sues for possession of the land and for 
back rents, yet there is no doubt the object is, as stateH by the 
principal sudder ameen, to resume the land held by the defendant 
as rent-free; but when the principal sudder ameen ruled that this was 
the point at issue, I am surprised he did not see the necessity of re- 
quiring a report from the collector as directed by Section 30, 
Regulation II. of 1819. 

No reason is given for this omission; but as such report is essen- 
tial to the disposal of the case, 1 remand the suit to the principal 
sudder ameen that he may act in accordance with these remarks • 
and then decide the case. The stamp fees to be returned to 
appellant. 

The 26th April 1848. 

Case No. 51 of 1848. 

Regular Appeal from a decision of Mr. C. Mackay^ Principal Sud- 

der Ameen of this Zillah^jpassed on the 2bth February 1848. 

Juggutchunder and Hurischunder Mgokerjea, (Defendants,) 

Appellants, 

versus 

Samah Soondree, (Plaintiff,) Respondent. 

The plaintiff, Samah Soondree, and the defendants, are co-share- 
holders in two estates ; and she instituted this suit to recover from 
them the sum of 1,549 rupees, amount of arrears of Government 
revenue, paid by her, on their account, to save their joint estates 
from public sale. She subsequently excluded from her claim 
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some of the shareholders ; and the principal siidder aineen, after 
disallowing 150 rupees, stated by her to be discount paid for the 
loan of the money, decreed against th^ two appellants for 1,370 
rupees, as arrears actually paid by her into the Government 
treasury. 

In the decision the principal sudder ameen states, the question 
at issue to be this : — “ were any arrears of revenue due by the defen- 
dant for the 1 anna, I2gundahs^ share of the estates for the period 
comprised in the plaintiff^s claim, and, if so, the amount thereof, 
and by whom liquidated The judgment of the lower court against 
tlie appellants is then recorded on the following grounds — that 
during the period in question, that is from Bysack till the kist of 
Poos 1250, 1,746 rupees were demandable for the 1 anna, 12 
gundahs’ shares of the two estates held by the appellants, but they 
only paid 376 rupees ; and the plaintiff proved by two dakhilas filed 
in court that she had paid 1,370 rupees in excess of her own share. 

The appellants urge, in appeal, that the principal sudder ameen 
lias entirely overlooked the fact stated by them, that they were not 
ill possession of the share they now hold when some of the kists 
fell due for which the principal sudder ameen has adjudged them 
liable. They are the purchasers of 1 anna 12 giindahs out of 
4 annas 16 gundahs held by Sreenath Mullick in the two estates. 
They became proprietors to that extent at a sale in execution of a 
decree on the 27th April 1843, but were not put in possession of 
the fractional part of the share till after the revenue quarter, end- 
ing the 28th September 1843, consequently they cannot hold 
themselves liable to for any balance up to tliat date, had any 
existed ; but they were prepared to show that Sreenath Mullick, 
the former shareholder, had liquidated all dues on the 4 annas 
16 gundahs^ share up to that time; and that the arrears paid up by 
the plaintiff accrued during the last revenue quarter ending 28tli 
December 1843, during which period their instalments only 
tamouiited to rupees 1,014-7^ of this it was admitted they had 
liquidated 376 rupees ; how then could they be liable for the whole 
sum dj^reed against them ? 

I Imerve that none of the allegations urged by the appellants 
are alluded to by the principal sudder ameen in his judgment. He* 
appears to have calculated the amount of revenue demandable 
from the holders of a 1 anna 12 gundahs’ share in the two estates 
during the period he has reviewed, that is from Bysack to Poos 
1250; and finding it was 1,746 rupees, and that the appellants had ^ 
only paid up 376 rupees, he argues that some person must have 
given the difference to save the estates from sale, and deeming it 
proved by the revenue receipts that plaintiff had paid in these ar- 
rears, he passes over in silence the pleas urged by the appellant, 
and directs them to make good the whole amount as the defaulting 
parties. Now, it is very clear from the statements of both parties, 
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that the arrears for which this action is brought must have accrued 
on the collector's books, during the last quarter of the year, that 
is, between the 28th September and the 28th December 1843, 
The revenue receipts of the plaintiff also prove this. 1 am there- 
fore at a loss to discover on what data the principal sudder ameen 
declares the appellants liable for arrears of a previous quarter, 
which are not shewn by her exhibits to have been liquidated by 
the plaintiff. The appellants moreover urge that they were not 
in possession when these kists fell due, and that they were cover- 
ed by surplus payments previously made by Sreenath Mullick on 
account of the whole (4 annas 16 gundahs) share held by him. 

The truth of the matter appears to me to be this. Sreenath 
Mullick having paid in certain sums on account of his 4 annas 16 
gundahs^ shares in the two estates, those sums were unreservedly 
credited by the collector to any balance then due on the joint 
estates. After the sale of the 1 anna 12 gundahs’ portion of 
his share, Sreenath Mullick privately (viz. in his private account) 
credited those payments to the sole account of hTs remaining share 
in the property, now reduced to 3 annas and 4 gundahs, leaving 
the 1 anna and 12 gundahs out of his accounts. Thus a* nomi- 
nal balance accrued on this fractional portion in the private 
accounts of the shareholders from the date of sale, which Sree- 
iiath did not intend to pay because it was sold, and the appellants 
did not liquidate because they were not in possession. This ba- 
lance however did not endanger the property or render it liable to 
sale at that time, because the surplus payments of the sharehold- 
ers were carried to account by the collector for the general benefit 
of the joint estates ; but in the last quarter the estates fell into 
arrears, which the plaintiff paid up, and part of these the appellants 
cannot and do not object to pay. 

Then it would appear the question arises, whether these arrears 
are recoverable from the appellants as from the date of their pur- 
chase, or a part only, as from the date of possession. That is, 
whether the surplus payments made by Sreenath Mullick previous 
to the appellants’ purchase and possession, should be considered 
as payments solely on account of the 3 annas 4 gundahs, or of 
the whole 4 annas 16 gundahs* as urged by the appellants, and 
the balance of the last quarter paid by plaintiff be levied from 
such of the general shareholders as were then in arrears'. As these 
points were distinctly urged by the appellants in their reply before 
the lower court, but have not been enquired into by the principal 
sudder ameen, 1 consider the investigation incomplete and return 
the case for a further hearing. The appellants are entitled to 
receive back the stamp fees, and the principal sudder ameen will 
re-file the suit on its original mumber in his court. 
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Present : H. P. RUSSELL, Esq., Judge. 


The SOth March 1848. 

No. 22 of 1848. 

Reffulor Appral from the decision of Baboo Gooroopersaud Bose^ 
Moonsiff of Kandhee, dated the 31.?^ December 1847. 

Manikchand Adheecarree, (Plaintiff,) Appellant, 
versus • 

Bisliennath Mundul, (Defendant,) Respondent. 

Rupees 29-12-8-1. Bond. 

The plaintiff sued to recover the sum of rupees 21, lent on abend 
bearin£T date 22d Bysack 1251 B. S., with interest 

Tlic defendant, in reply to the suit denied having executed any 
such (locuTTient, and pleaded that as he could write he would have 
affixed his signature to the instrument, and not a mere mark, which it 
bears opposite his name, that plaintiff had been for some years desir- 
ous of getting possession of his (defendant’s) birmutter land, and 
instituted the suit through spite. 

In deciding the suit the moonsiff gave judgment against the 
plaintiff, on the following grounds : that in the plaint the money was 
Lud to have been lent on the 21st Bysack, whereas the bond bare 
date the 22d of that month ; that the two witnesses, who deposed to its 
execution, could neither read nor write ; that the writer of it was 
dead ; and that the witnesses said there were five attesting witnesses, 
whereas the bond bare the names of six ; and that tlie evidence to the 
defence spoke to the existence of a quarrel between the parties prior 
to the date of the bond. 

The moonsiff has been too hasty in dismissing the plaintiff’s claim. 
It is true that the two witnesses examined as to the oond can neither 
read nor write, and that the writer of it, a nephew of the plaintiff, is 
said to have demised. The plaintiff, however, in reply to the defendant’s 
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abjection, as to tliedate of the bond as mentioned in the plaint, urges 
that it was a clerical error, and there are four more witnesses to the 
instrument, whose evidence is available. I consider therefore that the 
moonsitf’s investigation is Incomplete, and I accordingly return the 
case for re-trial. 

The usual order will issue as regards the return of the amount of 
the stamp on which the petition of appeal is engrossed. 


The 30th March 1848. 

No. 24 of 1848. 

Regular Appeal from the decision of Bahoo Gooroopersaud Bose^ 
Moonsiff of Kandhecy dated the 315/ January 1848. 

Sheikh Burkut Ollah, (Plaintiff,) Appellant, 
versus 

% 

Dwarkanath Pandey, Ganganarain Pandey, and Rogoonatb Pandey, 
, (Defendants,) Respondents. 

Rupees 42. Rice. 

The plaint sets forth that, on die 1st Srawon 1253, the defendants, 
Dwarkanath Pandey ^d Gunganarain Pandey, and tlieir brother, 
the late Dunnunjae, father of the defendant, Rogoonath Pandey, 
borrowed of the plaintiff the sum of rupees 25, to be repaid in die 
month of Agrahun in rice, at the rate of 21 arrees for 1 rupee. The 
defendant having failed to fiilfil his engagement, the plaintiff brought 
his action at 21 arrees to the rupee, being 1 powtee, 10 bees, 5 arrees, 
saleable in Assar 1254 at 13^ arrees for the Rupee,... Rs. 39 10 0 
Interest, „ 2 6 10 


Rs. 42 0 10. 

Tlie defendants having neglected to defend the suit, the moonsiff 
gave a decree in the plaintifFs favor for the amount of the money lent 
on the bond, with interest, saying that, of the two witnesses examin- 
ed to its execution, only one deposed t6 the amount being returnable 
in riqp produce. 

The plaintiflF, beiug dissatisfi^, has appealed to this court. 

On a due consideration of this case I cannot uphold the moonsifPs 
dwision. I observe that besides the writer of the bond there is a diird 
witness, neither of whom have been examined ; and that the moonsiff 
has given a decree for the amount of the bond, which was not sued 
for. ^ The defendant having neglected to pay in produce at the stipula- » 
ted time, the plaintiff is entitle to the value of the rice at the current 
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market price of the month, in which the payment was promised to 
be made. The case is accordingly returned to the inoonsiffforre-tridl, 
with reference to the above remarks. Tlic amount of stamp duty on 
which the appeal is engrossed will bo returned. 


The 30tii March 1848. 

No. 226 of 1847. 

Regular Appeal from the decision of Mouloec Mahomed Moheeiiy 
Moonsiff of Gowasy dated ^th October 1847. 

Alii Karreeghur, (Defendant,) Appellant, 
versus 

Sreenath Bhadooree, (Plaintiff,) Respondent. 

. Rupees 30, 1 1 annas, 9 pie. Bond. 

The plaintiff prosecuted the defendant for thC sum of 29 rupees, 
with interest, due on a bond, dated the 6th Agrahun 1853 B. S. 

The defendant, in answer to the suit, denied all knowledge of the 
deed, and pleaded that he could read and write the Nagree character, 
and that had he executed the bond it would bear his signature, and 
not a mere mark ; that a branch of a mangoe tree belonging to 
Gholam Karreeghur, who is the plaintifTs tenant, fell on his brother 
Lall Karreeghur’s house, who requested Gholam Karreeghur to lop 
it off, on which tlie latter complained to the plaintiff and his brother 
Oniiir Bhadooree, who placed men over both him (defendant) and 
his brother, desiring them to pull down their houses and remove 
elsewhere ; that, on tlieir refusing to do so, the plaintiff and his bro- 
ther cut down his (defendant’s) plantain and jeewul-trees, exposed 
Lall Karreeghur in the sun, and levied from them 2 4 annas as peon’s 
expenses ; that in consequence of tliis arbitraiy conduct, Lall Karree- 
ghur preferred a complaint against plaintifFs brotlier, Omur Bha- 
dooree, before the magistrate, who was summoned to attend. 

The plaintiff, in rejSy to the defendant’s objection, stated that the 
criminal suit against his brother had been dismissed, and that he and 
his brother had been separate for two years. 

The moonsiff’ decreed the case in the plaintifFs favor on the evi- 
dence adduced, the defendant, not having taken any steps to sub- 
stantiate his plea, though call^ upon to do so a month and four days 
previous to the decision being passed. 

The defendant, being dissatisfied, appealed to this court, saying he 
was about to prove his statement when the suit was given against 
him. I consider, however, that the decision of the moonsiff is correct 
under the circumstances, and, upholding the same, 1 dismiss the 
appeal with costs. 
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• The 31st Mabch 1848. 

• No. 35 of 1848. 

Regular Appeal from the decision of Sheikh Gholam Vurreed^ first 
grade Moonsiff of Hureerparrahy dated 21th January 1848. 

Kishcn Mohun Musoonder^ (Defendant^) Appellant, 
versus 

Ram Lall Gosyn, (Plaintiff,) Respondent. 

Rupees 2. Value of cloth. 

The plaint sets forth that, on the 5th A sin 1253 B. S., the 
defendant, bringing Ishwur Das, the defendant, with him, took cloth 
from him to the value of two rupees, to be paid for in five days. 

The defendant, Kishen Mohun, in defending the suit, stated that 
he had purchased the cloth and given it to the other defendant, and 
asserted having paid for the same in full, having paid one rupee in 
the month of ICartick following, and one rupee in the month of 
Chevt, by delivery of raw silk through the defendant Ishwur Das. 

The plaintiff, in feply to the defendant’s assertions, denied that any 
payment had been made, observing that the defendant had not stated 
any specific dates. 

The moonsiff called upon the defendant to file his proofs, but up- 
wards of two months having elapsed without their being given in, the 
moonsiff passed judgment in the plaintiff’s favor. 

The defendant, being dissatisfied, has appealed to this court, saying 
that he had gone home to get a list of his witnesses and afterwards 
found that the case had been decided against him. I see no reason 
to interfere with the moonsifTs decision. The appeal is dismissed with 
costs. 


The 31st March 1848. 

No. 26 of 1848. 

Regular Appeal from the decision of Sheikh Gholam Furreedy first 
grade Moonsiff of Hureerparrahj dated 21th January 1848. 

Nuddea Fcramanik, (Defendant,) Appellant, 
versus • 

Sreecunt Chunder*Mundul, (Plaintiff,) Respondent. 

Rupees 11, 8 annas, 16 gundahs. Balance of accomit 

The plaintiff stated that the defendant bad mercantile transactions 
with him from the 17th to 22d Asin 1245 B. S., during which time 
defendant received goods to the value of rupees 40, 6 a. 7 g. 2 c., that, 
after payment of a portion of the same, the defendant calculated the re^ 
maining sum which was entered in the plaintiff’s books, amounting to 
rupees 24,0a. 17 g. 2c. ofwhich sum rupees 13, 3 annas was liquidated 
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from 24tli Asin 1245 to 27th Asiii 1252, leaving rupees 10, 13a., 17 g., 
2c., still due, for which, and a corresponding sum as interest, tlit; 
plaintiff brought his action. 

The defendant, in answer to the suit, admitted having had dealings 
with the plaintiH^ but stated that plaintiff had already sued him and 
obtained a decree, and that a compromise ensued, since which he 
had no further transactions witli the plaintiff. 

The plaintiff, in reply to the defendant’s assertion, denied the same, 
saying that of the rupees 13, 3 annas paid. 

Rupees 11 12 annas were paid at different times. 

„ 15 on 27th Assar 1252. 

„ 8 through Pearee Dutt. 


13 3 

The defendant having neglected to put in any proof, the moonsiff 
decreed the case in the plaintiff’s favor. 

The defendant, being dissatisfied, has appealed to this court. I 
observe that the moonsiff has decided the case on the plaintiff’s 
account book without any evidence as to its accuracy. Pearce Dutt 
is said to have made the entries in plaintifi‘’s book on the occasion of 
the defendant having calculated what he owed. His evidence is avail- 
able, and the case is accordingly returned as incomplete, and plaintiff 
will be allowed to offer any other evidence he may be able to furnish. 
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Present : H. P. RUSSELL, Esq., Judge. 


The 24tii April 1848. 

No. 28 of 1847. 

Regular Appeal from the decision of Baboo Sheeb Chunder Moo-- 

kerjea^ Sudder Ameen of Moorshedabad^ dated the 30//i September 

1847. 

Ramkullean Ghose, (Defendant,) Appellant, 
versus 

^uthoor Mundul, (Plaintiff,) Respondent. 

Rupees 739-13>8. Bond. 

The plaintiff sued the defendant, Ramkullean Ghose, •and his 
four brothers, to recover the sum of 695 rupees due on a deed 
of instalment, executed by them on 25th Agrahon 1853, on account 
of a debt of 500 rupees, which was owing to him by their late 
father, Kalleepersaud Ghose. 

The defendant Ramkullean Ghose alone defended the suit. 
He admitted that he and his brothers had executed the deed of 
instalment, and asserted that the 500 rupees, which the plaintiff 
alluded to, were in reality his own. He stated that he had been on 
terms of intimacy with the plaintiff’s sister, Musst. Raimonee, 
whom he had entrusted with all his money and property, and that 
being anxious that bis brothers should not know the extent of his 
profits he traded in the names of Musst. Raimonee and her 
brother, the plaintiff ; that, on Musst. Raimonee being taken ill, she 
told her brother, the plaintiff, in the event of her death to make 
over all his, defendant’s, property to him on his demanding it, and 
to allow him to remain in her house free of rent ; that after her 
demise the plaintiff turned him out ; that the plaintiff afterwards 
gave him a deed of acknowledgment to the effect that his property, 
which Musst.Raimonee had charge of, should be returned to him ; 
that the deed of instalment executed by him, defendant, and his 
brothers, was on account of his, Ramkullean’s, own money ; and 
that if there was any difficulty in realizing the amount, he, Ram- 
kullean, might sue in the plaintiff’s name for the same. 

The sudder ameen, after taking evidence for both parties, de- 
creed the case in the plaintiff’s favor, saying that its execution had 
been duly proved, and admitted by the defendant Ramkullean ; 
that the evidence to the deed of acknowledgment was contra- 
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dictory ; and that he could not see any reason for its being given. 
The defendant^ being dissatisfied with the sudder ameen^s decision, 
has appealed to this court. I see no reason, however, under all the 
circumstances, to interfere with that officer's judgment, and dismiss 
the appeal with costs. 

The 24Tn April 1848. 

No. 5 of 1848. 

Rctjiilar Appeal from the decision of Baboo Sheeh Chunder Moo- 
kerjeay Sudder Ameen of Moorshedabad^ dated the^ Jih October 

1847. 

Shama Soondrce Dassea, (Plaintiff,) Appellant, 
versus 

Jadub Anund Dutt, (Defendant,) Respondent. 

Rupees 799, 10 aiinas, 13 gundahs, I cowree. Bond. 

This case is fulfy reported at pages 38 and 39 of the Decisions 
of the city court of Moorshedabad for 1847. The sudder ameen, not 
being sitisfied with the result of the further enquiry he was order- 
ed to make, has again dismissed the suit, and from his decision the 
present appeal has been preferred. The sudder ameen has given 
his reasons for dismissing the suit in his former decision. I place 
no faith on the new evidence adduced as to the way in which the 
plaintiff became possessed of 7W rupees, out of which she asserts 
that she lent 600 rupees to the defendant. I have compared the 
signature on the bond with the defendant's signature on official 
papers called for from the collector's office, and they do not ap- 
pear to me to correspond. 1 see no reason to interfere with the 
sudder ameen^s decision, which is confirmed, and the appeal dis- 
missed with costs. 


The 25th April 1848. 

No. 17 of 1847. 

Regular Appeal from the decision of Baboo Sheeb Chunder Moo- 
kerjea, Sudder Amee^ of Moorshedabad^ dated the \0th April 
1847. 

Jadub Chunder Chowdhree, (Plaintiff,) Appellant, 
versus 

AbeerShekh, (Defendant,) Respondent. 

Rupees 99, 6 annas, 18 gundahs, 2 cowrees. Bond. 

The plaintiff sued for the sum of 61 rupees lent on a bond, bear- 
ing date the 25th By sack 1246, and for rupees 38-6-18-2, interest 
thereon, total, 99-6-18-2. 
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The defendant denied all knowledge of the bond^ saying that^ on 
the dajr the bond was said to have been executed^ he was in at- 
tendance at the courts where he had gone to prosecute a man named 
Ruheem Halshuneh ; he attributed the institution of the suit to his 
ha^ng prosecuted two of the plaiiitiflPs servants in Bhadun 1248 
for carrying off his cattle. 

The sudder ameen dismissed the suit^ from which decision the 
plaintiff has appealed to this court. The sudder ameen has stated 
his reasons for discrediting the bond and the testimony of the sub- 
scribing witnesses ; his principal arguments are^ that plaintiff pre- 
ferred his suit after a lapse of seven years since the date of the in- 
strument, and that had it really been executed the plaintiff would 
probably have sued immediately on the bond becoming due. As re- 
gards the evidence, the sudder ameen said that, though they deposed 
to what they said occurred seven years before, they all mentioned 
the same hour of the day. * 

I see no valid reason for discrediting the bond and the evidence 
of the witnesses. The plt^ntiff^s gomashtah, orfigent, has deposed 
to the correctness of the papers of account which were produced 
in court, and 1 am unable to find that the defendant's statement 
is in any way borne out ; no such case as that he alludes to was to 
be found in the magisti^ate^s record office. 1 accordingly decree the 
appeal in the plaintiff^s (appellant’s) favor, and reverse the decision 
of the sudder ameen. 

This case was one of several cases transferred to the sudder 
ameen’s court by order of the Superior Court. 

The 25th April 1848. 

No. 27 of 1847. 

Regular Appeal ffffn the decision of Baboo Sheeb Chunder Mookerjea, 

Sudder Ameen of Moorshedabad^ dated the Ath October 1847* 

Rammadhub Mitter,, (Defendant,) Appellant, 
versus 

Ramkoomar Bhuttacharj, (Plaintiff,) Respondent. 

Rupees 978, 9 annas, 8 pie. On account of an ikrar, or engagement. 

The particulars of this suit {ire fully shown at pages 5, 6, and 7 y 
of the Decisions of the city court of Mo9r8hedabad, for the year 
1847. It was returned to the sudder ameen for re-trial on the Slst 
March of that year at the instance of the plaintiff. On re-trying 
the case, the sudder ameen awarded a decree against Rammadhub 

Mitter of Rs. 978 9 6 

Costs, * 158 13 6 

Rs. 1,137 7 0 

from which decision the defendant, Rammadhub, has appealed to 
this court. 
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* ^On the case being called up to-day^ the parties stated that they 
had come to terms. On the present appeal being instituted^ the ap- 

S ellant deposited in court the amoi^nt of the sudder ameen^s 
ecisionin full, viz. rupees 15137-7; of this amount 137-7 Are re- 
mitted, and by consent of the parties the sum of one thousand 
rupees will be repaid to the plaintiff (respondent,) and the balance 
repaid to the appellant. The order of the sudder ameen is accord- 
ingly modified. 

Thb 26th April 1848. 

No. 15 of 1848. 

Regular Appeal from the deciaion of Baboo Sheeb Chunder Mookerjea^ 
Sudder Ameen of Moorahedabady dated the 28/A Auguat 1846. 
Ajnus Dibea, (Defendant,) Appellant, 
veraua 

Gooroopersaud Rae and Gunesh Lall Rae, (Plaintiffs,) Res- 
pondents. 

Rupees 274, 4 annas. Engagement. 

The plaintiffs (respondents) sued Easheenath Panday, Ajnus 
Dibea, (appellant,) his widow, and Bishennath Panday, his brother, 
for money due, stating that Easheenath Panday was in the habit 
of taking advances from their father, Hurpersaud Rae, and supply- 
ing the plaintiffs^ silk factory with wood ; that, on the 11th Bysack 
1245 B. S., he made a calculation of what he owed, which was 
Sicca rupees 79, or Company's rupees 84-4, and received in cash 
65-12, total Company’s rupees 150, for which sum he executed 
a bond, promising to liquidate the amount in the month of Bhadooii 
1245; all payments to be duly credited on the back of the docu- 
ment, and if not to be null and void. 

Amount of bond, 150 0 0 
Interest, 124 4 0 

Rupees . . 274 4 0 

The defendant, Easheenath Panday, in reply to the suit, denied 
having executed any bond, or having had any dealings with the 
plaintiffs’ late father, and pleaded tl)e possibility of the plaintiffs’ 
having forged his signature by tracing it over his real one ; and that 
the suit must have been instituted at the instigation of his enemy, 
Bamdhun Panday ; that, on the date of the bond, lie was at a viUage 
named Budderpore, where^ he borrowed the sum of 50 rupees of 
Choonee* Jjall Panday, for the purchase of rice, and gave him a 
bond for the amount, who had sued him for the same in the court 
of the moonsiff of Gowas, before whom the case was then pending. 

The m^nsiff, having called for the plaintiffs and defendants to 
prove their respective pleas, eventually decreed the case in the 
plaintiffs’ favor. 
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The appellant, being dissatisfied with that officer’s decision, has ' 
appealed to this court. 

I find that the plaintiffs produced in court (and which I have 
myself examined and are deposed to) no fewer than eleven books of 
account containing details of all the transactions with the late 
Kasheenath Panday (the defendant) and the plaintiffs’ late father 
for several years up to the date of the bond, the due execution of 
which is fully established. The present suit was instituted on tbe 
9th April 1845 ; Kasheenath Panday’s answer to it was not filed 
till the 17th of July following. On the 12th June 1845, Choonee 
Lall, of whom the defendant, Kasheenath, said he borrowed 50 
rupees on the same date as the bond, which is now under investi- 
gation, bears, preferred his suit before the moonsiff of Gowas. 
Kasheenath Panday was served with a notice intimating the fact 
of the institution of Choonee Lall’s action on the 20th of June, 
to which, on the 28th of the sams^ month, he filed an answer, ad- 
mitting the justness of the demand. The moonsiff, considering 
(and I quite agree with him) that this was a gqt up suit to defeat 
the object of the present action, decreed the case in tj^e plaintiffs’ 
favor. I dismiss the appeal with costs. 


The 26th Apiil 1848. 

No. 44 of 1842. 

Regular Appeal from the decision of Moulovee Nujmool Huq^ late 
Sudder Ameen of Moorshedabad, dated the 2l8t September 1^2. 

Hurchunder Rae, (Defendant,) Appellant, 
versus 

Mahomed Beg, (Plaintiff,) Appellant. 

Rupees 628-13-17* Possession of an estate. 

The plaintiff sued Hurchunder Rae, Kishoori Mohun, and Rae 
Mohun, his sons, and two others, for possession of an estate, stating 
that a gentleman, whose nan^e is illegible, purchased some landed 
property, situated in the district of Burdwan, and the mehal of 
Gungun Ghora Pekiah, situated in the district of Moorshedabad, 
paying rent to Government of rupees 209-9-19, and gave them 
in gift to Musst. Shureefoonnissa Khanum, who, on leaving this 
country for England, assigned over the property in Burdwan in 
gift to her three brothers, Daim Beg, Allum Beg, and Kaim Beg, 
and the property situated in the Moorshedabad district to her 
sister, Jebunnissa Khanum, also in gift, who had her name entered 
as the proprietor in the collector’s office, and died in the month 
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,of Jeit^ Moolkee year 1233^ leaving her brothers Dilawur Beg^ and 
*Muiinee Beg, (plaintiflPs husband,) her heirs. Munnee Beg died 
first, and after him, Dilawur Beg, leaving the plaintiff^s minor son 
Mahomed Beg, and Musst. Mohunnissa, said to be his wife, his 
heirs ; that in the year 1243, she executed some kind of deed in 
favor of the defeqdant, Hurchunder Rae, who obtained possession 
of the property. The plaintiff sues for possession of the whole 
of the estate, and pleads that as Mohunnissa, even as Dilawur 
Beg’s widow, under the Mahomedan law was only entitled to a 
4 annas’ share of the property, she had no legal right to sell 
the remaining 12 annas’ share, which legally belongs to her (the 
plaintiff’s) minor son, Mahomed Beg. 

The defendant, Hurchunder Rae, in reply to the suit, pleaded 
that Musst. Mohunnissa, was Dilawur Be^s wife, and that in the 
year 1244, she sold him a 4 annas’ share of the property on a deed 
of sale, giving his sons the remaining 12 annas (fths) on a putnee 
lease. 

The plaintiff, in reply to the defendant’s objections, stated that 
after Dilawur Beg? who was a moonsiff in the Purneah district, 
died, Mussti Mohunnissa, who represented herself as his widow, 
and .Miiza Mahomed Beg, the plaintiiTs son, as his nephew, 
applied for his arrears of wages. 

The sudder ameen, after calling upon either party to prove their 
respective pleas, was of opinion that Musst. Mohunnissa Khanum 
was proved to have been Dilawur Beg’s wife. The sudder ameen 
called upon the moulvee for an exposition of the Mahomedan law, 
who replied that as Musst. Mohunnissa, as Dilawur Beg’s wife, 
was only entitled to Jth of the property, she had no power over 
the rest in any way, and that all her acts were invalid as regards 
the remaining fths of it. The sudder ameen accordingly gave a 
decree in favor of the |daintiff as guardian of her son, for fths 
of the property sued for? 

The defendant, Hurchunder Rae, being dissatisfied with the sud- 
der ameen’s decision, has appealed to this court, but I do not recog- 
nize his right to appeal. Musst. Mohunnissa had only a right to 
alienate her own l-4th share of the property, which she sold to 
Hurchunder Rae, which the sudder ameen’s decision does not 
affect. It is quite clear that she had ho legal power whatever over 
the remaining 12 annas share of the estate, and that her lease of 
the same to Hurchunder Rae’s sons was beyond her power to 
grant. On this latter point Hurchunder Rae is silent, and his 
sons, who have attained their majority, have not appealed to this 
court. The sudder ameen has not passed any order as to mesne 
profits : the plaintiff will be entitled to them from the date of the 
sudder ameen’s decree, which is hereby confirmed, and the appeal 
dismissed with costs. 



ZILLAH MOORSHEOABAD. 


13 


The 27th April 1848. 

No. 24 of 1847. 

Regular Appeal from the dedeion of Baboo Sheeb Chunder Mooiker- 
jea. Sadder Ameen of Moorehedabad, dated the 2/fth August 1847* 
Rajkiasore Ghose, (Defendant^) Appellant, 
versus 

Rakhal Das Mookeijea and Oomachurn Mookerjea, (Plaintiff's,) 

Respondents. 

Rupees 319-13-5. Silk. 

The plaint sets forth that the defendant had silk transactions 
with the plaintiff at their Seerhuttee factory ; that, on making up 
their account hooks for the year 1249, there appeared a balance 
against the defendant of rupees 257-9-10, which was carried over 
and debited against him in the books for 1250, which the defendant 
signed ; that the plaintiff sued to recover the amount less 50 rupees, 
viz. 

Bal ince as per book, 257 9 10 

Interest, 120 14 15 


378 8 5 

Deduct paid, 50 0 

Interest...... 8 11 58 11 0 


^Linount of suit, ...... ...... 319 13 5 

The defendant, in answer to the suit, admitted the balance as 
stated, saying that, after payment made of a portion it by his secu- 
rity, Rammissur Rae, there appeared a balance against him in 
1251, of rupees 167*9-10, for which sum both he and his surety 
executed a deed of instalment, which was given to the plaintiff’s 
factory gomashtah, but that ag the document was drawn out on one 
sheet of stampt paper pluntiff had withheld it. 

The defendant having omitted to produce any {>roof in support 
of his defence, the sud&r ameen gave a decree in the plaintiffs’ 
favor. 

The defendant, being dissatisfied, has appealed to this court. 1 
find that he was called upon to support his defence on the 7th 
July 1847 and 24th August 1847* and as he has not offered any 
thing calculated to impugn the judgment of the lower eour^ 1 
affirm the Same, and disnuss the i^peal with costs. 
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• Tbb 27th April 1848. 

' No. 4 of 184a 

Regvlar Appeal from the deexnm of Baboo Sheeb Chunder Mook- 
enjea. Sadder Ameen of Moorshedabad, dated the 29th November 
1847. 

Illahi Buksh, (Plaintiff^) Appellant, 
versm 

Gouhur Kussab, Musat. Nooreah, Musat. Hoorun, widow of Moo- 
dun Kuaaab and mother and guardian of hia daughtera, Muaat. 
Rehemun and Muaat. Pooneeah, (Defendanta,) Reapondenta. 

Rupeea 479, 15 annaa. Bond. 

Thb plaintiff aued to recover the aum of 100 rupeea lent by her 
aiater, Muaat. Meherniaaa, to the defendant, Gouhur Kuaaab, on the 
27th Byaack 1247 B. S., and for 200 rupeea lent to the defendant, 
Gouhur Kuaaab, on the 8th Aaaar 1247 B. S., atating^that a bond 
waa given for each, aum, and that on each occaaion the defendant, 
Moodun, became aecurity. Of the sum 34 rupeea were paid, viz. 

, On 7th Jeit 1249, ... Ra, 20 0 0 
On 2d Aaaar, 1252,... ,, 10 0 0 
By meat taken, ,, 4 0 0 

that in conaequence of his being importunate for the payment of 
the auma lent, the defendant, Gouhur Kuaaab, cloaed his shop, 
and that, on the 13th Jeit, Muaat. Nooreah, his mother, entered 
into a security bond, undertaking with her eon to pay the amount 
of both bonds in the course of a year. 

Amount of bond bearing date the 27th Bysack 

1247, Rs. 100 0 0 

Interest thereon, „ 72 8 0 

Amount of bond bearing date the 8th Aaaar 1247, », 200 0 0 

Interest thereon, „ 142 7 0 

Rs. 514 15 0 

Deduct pEud, .., ,, 34 0 0 

Rs. 480 15 0 

llie defendants, Gouhur Kuaaab and Musat Nooreah, his mother, 
in reply to the siut, denied all knowledge of the transactions alluded 
to. Gouhur Kuaaab pleaded that Moodun Kuaaab had a spite 

S ainathim as he married hu daughter without his consent ; and 
nast Nooreah that as there were two btmds, the suit was liable 
to be struck off the file. 

the audder.ameen, in deciding the case, was of opinion that the 
execution of the two bonds, and of their corresponding security 
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bonds^ was fully established : he accordingly gave a decree for each 
amount against the defendant^ Gouhur Kuss^ib^ and against thb 
estate of the first surety^ Moodun^ acquitting Musst. Nooreah^ as 
he was unable to discover any reason for her voluntarily coming 
forward to become such. 

The plaintiff^ being dissatisfied with the sudder ameen’s decision 
in releasing Musst. Nooreah from any responsibility, has appealed 
to this court. I find that only one bond, viz. that for 100 rupees, 
with its collateral security bond, has been filed and deposed to ; 
neither the other bond, nor its corresponding security bond, nor 
the security bond of Musst. Nooreah, has been filed. The sudder 
ameen has contented himself by calling for a previous case in 
which these documents were put in, and which was struck off the 
file, and perusing the evidence taken on that occasion. The sudder 
ameen ought to have calculated and allowed interest cii the 
34 rupees paid by the defendant. The case will be returned to that 
officer for re-trial, and, in deciding the case, the sudder ameen will 
act up to the* above remarks. 

The usual order will issue as regards the return of the value of 
the stampt paper on which the petition of appeal is engrossed. 

Tas 28th April 1848. 

No. 162 of 1847. 

Regular Appeal from the decision of Baboo Peetumber Mookerjeaf 
Moonsiff of Zeeagunge, dated the 29th June 1847. 

Dhurrum Chund Lahata, (Plaintiff,) Appellant, 
versus 

Benee Madhob Das, (Defendant,) Respondent. 

Rupees 10, 14 annas, and 5 pie. Balance of account. 

Thb plaintiff sued the defendant for the sum of rupees 6, 
12 annas, and interest, being the value of a piece of nunsook cloth, 
purchased on the 8th Kartik 1248 B. S., stating that the defendant 
at the same time entered his name in his account book. 

The defendant, in reply to> the suit, denied the justness of the 
demand, urging that the plaintiff might have inserted his name in 
a blank place in his account book, or that by taking a fiicaimile of 
tiie defendant’s signature to his answer to the suit, the plaintiff 
might still prepare either a hath chitta or account books, as hefiring 
his signature. The d^endant added that the suit had been malt- 
ciousfy instigated against him, because his uncle, who was a wit- 
ness on the phrt of a man named Fuckeerah, who had preferred a 
compladnt against the pkdntiff in the magistrates court, refused to 
give evidence to smt his purpose. 
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• The plaintiff filed his account book^ and a hath chitta^ or written 
niemorandum^ aaid to bear the defendant's signature^ and the moon- 
siiF eventually dismissed the suit. 

The plaintiff^ being dissatisfied with the decision of that officer^ 
has appealed to this court. I find that the moonsiff, at the plaintiff^s 
.request, desired the defendant to write his name in order to com- 
pare his handwriting with the signature in tlie memorandum, and 
finding a dissimilarity, and that the plaintiff^s account book bare 
the name of Baneemadhob Das, while the memorandum bears that of 
Baneemadhob Sircar, dismissed the suit without taking any evi- 
dence. 

The decision of the moonsiff is manifestly incomplete. Of the 
plaintiff’s witnesses three were served with subpoenas, and it was 
the moonsiff’s duty to take proper measures for their attendance 
ill court. Evidence to the account book fnd memorandum, said 
to bear the defendant’s signature, was indispensable. The appeal 
is accordingly decreed, and the decision of the moonsiff reversed, 
and the case will b^ returned to that officer for re-trial. 

The usual order will issue as regards the refund of the amount of 
the stampt paper, on which the petition of appeal is engrossed. 

The 28th April 1848. 

No. 66 of 1848. 

'Regular Appeal from the decision of Baboo Tarrakishen Haidar y 
Moonsiff of Jungyporcy dated the 2Qth February 1848. 

Ghazee Mundul, (Defendant,) Appellant, 
versus 

Chowrassee Debea, and as mother and guardian of her sons, Kartik 
Persaud and Gunesh Persaud, (Plaintiff,) Respondent. 

Rupees 27, 0 anna, 8 pie. Instalment. 

The plaint set forth that, on the 21st Maugh 1249 B. S., the 
defendant executed and handed over to the plaintiff^s late husband, 
Dussaram Rae, a deed of instalment for the amount of rupees 
17.4.0, being the amount due hf him for previous money trans- 
actions, but that as no portion of \he amount had been paid, 
the suit was brought to recover the same with interest thereon. 

The defendant, in reply to the suit, denied the deed in toto, 
stated that he never had any money transactions with tlkl plaintiff, 
and requested that the plaintiff’s books might be called for, observ- 
ing that the plaintiff bad made no mention of the dates on which 
the former money transactions had taken pl4ce. JThe plaintiff 
asserted that he had no account books, and the moonsiff ultimate- 
ly awarded judgment in his favor on the evidence Of two witnesses, 
Kamchunder Ghose and Nundlal Manjee. ' ^ 
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The appellant^ being dissatisfied with the moonsiff^s decision, 
has appealed to this court. On looking at the deed of instalmenC 
I observe that the name of Nundlal Manjee is written with much 
darker ink than the rest of the writing ; and that the evidence of 
two more witnesses to the document is available ; that though the 
plaintiff states that he has not any account books, he may have 
some written memoranda showing the details of previous trans- 
actions with the defendant. I consider therefore that the moon- 
siff^s enquiry is incomplete, and return the case for re-trial with 
reference to the above observations. The appeal is accordingly 
decreed, and the decision of the moonsiff reversed. 

The usual order will issue as regards the return of the value of 
the stamp on which the petition of appeal is engrossed. 

* That 28th April 1848. 

No. 28 of 1848. 

Regular Appebl from the decision of Baboo Gooroopersaud Bose, 
Mgons^ of Kandhee, dated 2&th January 1848. 

Ramgopaul Mundul, (Defendant,) Appellant, ^ 
versus 

Burkutoollah, (Plaintiff,) Respondent. 

Rupees 138, 8 annas. Value of rice. 

The plaint sets forth that, on the 11th Assin 1251, the defendant, 
Ramgopaul, borrowed of him, on a bond, the sum of 61 rupees, 
to be repaid in the month of Poos, in rice, at the rate of one bees 
the rupee : the defendant having failed to fulfil his engagement, 
the plaintiff brought his action at one bees to the rupee, being, for 
61 rupees, 3 poutees 13 bees, saleable, in the month of Assin 

1252, at 8 arrees to the rupee, 152 8 0 

Deduct amount paid from 1st Maugh to 

14th Phalgoon 1252, 14 0 0 

Paid on the 27th Maugh 1253, 1 0 0 

15 0 0 

• Rs. 137 8 0 

As the defendant Ramgopaul Mundul and his brothers lived to- 
gether, the plaintiff included the latter in his action. 

The defendant, Ramgopaul Mundul, in reply to the suit, admitted 
having eixieeuted the deed, but stated that the usual custom was 
to pay the money borrowed with interest, and that the plaintiff 
had debited the sum borrowed , in his books with 3 annas^ profit 
on each rupee, and made him sign the same ; that, when he was 
about to pay, the plaintiff came to him, and was paid 65 rupees, 
and gave him a receipt for the same, saying, that after ascertaining 
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the exact sum due he would return the bond ; that he (defendant) 
went to the plainti£P to have the matter adjusted^ but could get no 
statement. 

The defendant having failed to produce his receipt, the moonsiff, 
considering that the terms of the engagement had been virtually 
cancelled by payment of 15 rupees, gave a decree in the plaintiff^s 
favor for the original sum borrowed, with interest thereon, less the 
sum of 15 rupees already paid, viz. 

Rs, As. P. 

Original sum, 61 0 0 

Interest, 23 13 12^ 

84 13 12^ 

Deduct paid, 15 0 0 

69 13 12i 

The defendant, being dissatisfied with the moonsiff^s decision, 
has appealed to*this court, but has urged nothing calculated to 
affect that officer’s judgment in essential points, and I dismiss the 
appeaUwith costs. I find, however, that the moonsiff has miscalcu* 
lated the interest, which will be corrected. 

The 28th April 1848. 

No. 45 of 1848. 

Regular Appeal from the decision of Moulvee Mahomed Mobeen^ 
Moonsiff of GowaSy datad 2Qth February 1848. 

Tuzeem Miindul, (Defendant,) Appellant, 
verms 

Ramtunnoo Moiter, (Plaintiff,) Respondent. 

Rupees 30, 9 annas, 3 pie. Balance of account. 

The plaintiff sued to recover the sum of rupees 28, 1 anna, 
with interest, being the balance of an account, stating that, on 
the 29th Agrahun 1253 B. S., the defendant received the sum of 
50 rupees, and on the 19th Poos 1253, rupees 231, being in the agr 
gregate rupees 281, as an advance for the delivery of raw silk, that 
from the 3d to 23d Pous 1253, the defendant delivered silk to 


the value of * Rs. 197 14 5 

And on the 6th Maugh paid in cash 55 0 0 


Total,.. 252 14 5 
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which sum deducted from 281 rupees received, left a balance of^ 
rupees 28-l-7j the amount sued for with interest thereon. 

The defendant having neglected to reply to the suit, the moon- 
siff decided the case in the plaintiff’s favor on the evidenee adduced. 

The defendant, being dissatisfied with the moonsiff^s decision, has 
appealed to this court, and asserts that he never had any trans- 
actions with the plaintiff, and that he received no notice of the 
institution of the suit ; but as I find that the usual notice was duly 
conveyed to his village, and the usual proclamation was affixed to 
his residence on the 21st January 1848, requiring his attendance 
in fifteen days, I see no reason to interfere with the moonsifi'’s 
decision. The appeal is dismissed with costs. 


The 28th April 1848. 

No. 57 of 1848. 

Regular Appeal from the decision of Moulvee Mahomed Mobeeuy 
Moonsiff of Gowas^ dated Wth March 1848. 

Gooroochurn Mundul, (Defendant,) Appellant, 
versus 

Muddiin Mohuii Sircar, (Plaintiff,) Respondent. 

Rupees 8, 4 annas. Agreement. 

The respondent (plaintiff) sued the appellant, and his brother 
who has not appealed, to recover the sum of 5 rupees, on a bond 
executed by them on the 1st Bysack 1249, in favor of his late 
father, Surroop Sircar, with interest thereon. 

The defendants respecti/ely appointed pleaders, but omitted to 
reply to the suit, which was adjudged against them on the evidence 
adduced. The defendant, Gooroochurn Mundul, being dissatis- 
fied, has appealed to this court, and asserts that he liquidated the 
debt on the *25th Sawun 1249 B. S., by payment of 5 rupees, 
annas, and obtained a receipt on plain paper for the amount, 
and that he attended the moonsiff’s court, but that that officer 
would not receive his reply to the suit. 

I see no reason to interfere with the moonsiff’s decision. The 
execution of the bond has been admitted, the appellant appointed 
a pleader on }iis behalf on the 24th January 1848, and as the case 
was not decided until the 11th of March, the appellant had ample 
time to file his answer, which he no doubt would have done were 
his statement corfect. The appeal is dismissed with costs. 
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The 29th April 1848. 

No. 167 of 1847. 

Regular Appeal from the decision of Baboo Gooroopersaud Bose, 
Moonsiff of Kandhee^ dated 3rf July 1847- 

Bissessuree Debea, Appellant, 

versus 

Chundur Mundul, (Defendant,) Respondent. 

Bond suit for 12 rupees, with interest. 

The defendant denied having executed the deed. This suit has 
been twice returned for re-investigation. The document on which 
it was brought has not been proved, as the witnesses could neither 
write nor read, and the writer of it has demised. The last time 
the case was returned, the plaintiff (appellant) stated that the 
defendant (respondent) had wished to compromise, and that he 
could prove the fact. The moonsiff, after taking the depositions of 
three witnesses to this effect, again dismissed the suit, not being 
satisfied with the evidence. 

The plaintiff, being dissatisfied with the moonsiff^s decision, has 
appealed to this court ; but as I see no reason to interfere with 
that officer’s decision, 1 dismiss the appeal with costs. 


The 29th April 1848. 

No. 42 of 1848. • 

Regular Appeal from the decision of Moulvee Mahomed Mobeen, 

Moonsiff of GowaSy dated 23d Feh'uary 1848. 

Khitternath Chatterjea, (Plaintiff,) Appellant, 
versus 

Khidmut Mundul, (Defendant,) Respondent. 

Rupees 79* Engagement. 

The plaintiff sued to compel the defendant to give up two 
documents, stating that, on the 15th or 1 6th Assar 1248 B. S., he 
was seized by some men, who ^were sent by the defendant, and 
taken to the defendant’s house, where the defendant made his 
agent, Jafri Moonshee, prepare an acknowledgment for the sum of 
67 rupees, and a receipt for the sunii of 10 rupees, purporting to 
be for rent of some brimmittah lands, which defendant bolds, and 
forcibly made him, the plaintiff, sign the said jmpers ;«that, on the 
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21st Assar^ he brought the circumstance to the notice of the^ 
magistrate 5 but that the case was struck off the file without i^’ 
vestigation ; that the defendant^ on ascertaining that the plaintiff 
was about to prosecute him in the civil court, promised to return 
the documents in question, and that he (the plaintiff) had subse- 
quently, on many occasions, demanded that they be given up to 
him, but without avail. 

The defendant, in reply to the suit, denied the correctness of the 
plaintiff^s statement, denied that he held any laud from the plain- 
tiff, and having taken any receipt for rent, and pleaded that, on 
the 15th Assar, the plaintiff came to his house, made a calculation 
of what he owed, and voluntarily executed and handed over to 
him an acknowledgment for the sum of 64 rupees. 

The mooTisiff, having taken evidence for both parties dismissed the 
suit, on the ground that there was a discrepancy between the 
plaintiff^s statement on the present occasion and his statement 
before tiie magistrate, when he said that the acknowledgment taken 
from him was for 69 rupees, and that a period of six years had 
elapsed since the act complained of was said to have been com- 
mitted, before the civil action was instituted ; whereas, from the 
evidence adduced on the part of the defendant, it was satii^factorily 
established that the document alluded to by the defendant had 
been voluntarily executed. 

The plaintiff, being dissatisfied with the moonsiff^s decision, has 
appealed to this court ; but as I see no reason to impugn that 
officer's judgment, I dismiss the appeal with costs. 


Thbi 29th April 1848. 

No. 48 of 1848. 

Regular Appeal from the decision of Moulvee Mahomed Mobeen^ 
Moofisiff of Gowasj dated 18/A February 1848. 

Cbistee Dhur Mundul, (Defendant,) Appellant, 

versus 

Nundkishwur Mundul, (Plaintiff,) Respondent. 

Rupees 8, 3 annas. Bond suit. 

The plaintiff sued the defendant, and another person, Rubeeram, 
who has not appealed, to recover the sum of 7 rupees lent to them 
on a bond bearing date the 7th Jeit'1253. 

The defendant, Chistee Dhur Mundul, in reply to the suit, 
admitted having executed the bond, but asserted that 4 rupees 
only were received, plaintiff having deducted 1 rupee on account 
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of interest in advance, and 2 rupees on account of a debt owed him 
by the defendant's (Rubeeram^s) son ; the defendant further pleaded 
payment of more than the balance of the debt, viz. 


Rs. 

On the 5th Pous 1253, 1 

7th ,, 1 

15th Maugh 1253, 2 

10th Cheit, 1 

13th ditto, 1 


for which sums he received 2 receipts, one for 4 rupees, and 
one for 2 rupees. 

The moonsiff, after taking evidence to the execution of the bond, 
decreed the case against both of the defendants, observing that it 
was stipulated in that document that all payments should be duly 
credited on the back of it, or be otherwise null and void, and that 
the receipts were on plain paper, and not attested by any witness. 

The defendant, Cliistee Dhur Mundul, being dissatisfied with the 
decision of the moonsiff, has appealed to this court, but as that 
officer's judgment appears correct, I dismiss the appeal with costs. 


The 29th April 1848. 

No. 187 of 1847. 

Regular Appeal from the decision of Moulvee Mahomed Mobccuy 
Moonsiff of Gowasj dated 29^/i July 1847. 

Shahabdee Mundul, (Defendant,) Appellant, 
versus 

Gholam Hossein Mundul, (Plaintiff,) Respondent. 

Rupees 50, 0 anna, 7 pie. Deposit. 

The particulars of this case are fully detailed at pages 33 and 
34 of the Decisions of thenivil court of Moorshedabad for 1846. The 
moonsiff, having made the further enquiry ordered, decreed the case 
in the plaintiff’s favor, from which decision an appeal has been pre- 
ferred. 

The moonsifTs investigation appears now to be complete. That the 
defendant received the amount of 39 rupees, is satisfactorily esta- 
blished, and I see no reason to impugn the moonsifTs judgment. 
The appeal is dismissed with costs. 
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The 29th April 1848. 

No. 144 of 1847- 

Regular Appeal from the decision of Baboo Gooroopersaud Bose, 
Moonsiff of Kandhee, dated Wth June 1847- 
Raiiikoomar Chund and Puresh Chund^ (Defendants^) Appellants^ 

versus 

Rajkissore Mundul^ (Plaintiff,) Respondent. 

Rupees 9-0. Value of cocoanuts. 

The particulars of this case are detailed at page 2 of the Reports 
of civil decisions of the city court of Moorshedabad for 1847* The 
moonsiff^ having made the further enquiry ordered, gave a decree 
in the plaintifPs favor, from which an appeal has been preferred. 

I find that the fact of the trees having been specially assigned 
over to the plaintiff is proved. The late Sreenath Ghose, from whom 
the plaintiff obtained the lease, was the respondent Hurrischunder 
Ghose^s brother. I see no reason to interfere wjth the moonsiff’s 
decision, which is confirmed, and the appeal dismissed. 
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Present: J. C. BROWN, Esq., Judge. 


The 22d April 1848. 

No. 115 of 1844. 

Regular Appeal from a decision passed by Syud AUmud Bukhsh 
KhaUf Officiating Principal Sudder Ameen of Zillah Nuddea^ 
on the 23rf April 1844. * 

Surroop Chund Sircar, and after his decease Brindrabuiv Sircar, 
his son, and Sreeshchunder Sircar, his grandson, (Plaintiffs,) 
Appellants, 

versm 

Mr. Francis Harris, and after his decease Mrs. Helen Harris, 
widow, and others, (Defendants,) Respondents. 

The plaintiff sued to obtain possession of ^\ beegahs, 5 hiswas 
of lakhiraj land, and damages assessed at 3,334 rupees, 8 annas, 
together with 700 rupees, 4 annas, and 15 gundas interest, and 
50 rupees for trees under the following circumstances. 

Two brothers named Dabeecunt Rai and Shamacunt Rai were 
jointly possessed of 142 beegahs, 10 biswas of lakhiraj land in 
mouzah Mirzanuggur, defined by certain boundaries. On^ the 2d 
Sawun 1231 B. they executed sepa^ite pottabs each for his 
own share, — Shamacunt Rai on his part executed a pottah for his 
moiety at a fixed rent, 35 rupees, 10 annas, (thirty-five rupees, ten 
annas,) in the plaintiff^s favor, which is ^now the subject of this 
suit The plaintiff paid the rent regularly and cultivated the land 
with indigo. In 1245 B. iE., he had a fine crop of indigo ready, 
which Mr. Francis Harris cut and carried off to his own factory, 
and dispossessed the plaintiff, who accordingly now prosecutes 
him and proprietor for the land, &c., as set forth above. A sepa- 
rate suit was instituted for the share belonging to Dabeecunt Rai. 

Mr. Francis Harris replied that Shamacunt Rai had no lands 
situated within the boundaries stated in the plaint, and that the 
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^ land belonging to him was lying uncultivated. That the plaintiff 
had not cultivated the land, nor had he (the defendant) cut any 
indigo from it. That he (the defendant) has Dabeecunt Rai’s 
share in his occupancy, which the plaintiff declares to belong to 
Shamacunt Rai. 

The officiating principal sudder ameen, for the reasons stated in 
his decision, did not consider the plaintiff had proved his case ; and 
recorded also that the summary decree, dated the 26th of March 
1841, was fraudulently and collusively obtained by Shamacunt 
Rai, judgment being confessed by the appellant, although he sub- 
sequently tried to prove that he had previously been dispossessed 
by Mr. Harris. 

He has given, as a further reason for rejecting the plaintiff^s suit, 
that, on the 20th of May 1830, corresponding with 13th Jeth 
1237^ Dabeecunt Rai and Shamacunt Rai obtained a summary 
decree against a man named Hajjeer Sheikh for rent for 50 
beegahs and 14 biswas of the same land cultivated by him in 1235 
B. iG., under ai^ engagement for four years extending from 1235 
to 1238. If the plaintiff^s pottah, dated 1231 B. M, was genuine, 
and the two brothers had given him the whole of their lands as set 
forth al a fixed kaimee jumma, how was it that they jointly ob- 
tained a decree against another party for rent of a portion of those 
lands afterwards ? 

On the day the officiating principal sudder ameen decided the 
suit, which is the subject of this appeal, he likewise disposed of one 
regarding Dabeecunt Rai^s share by dismissing it. That decision 
has not been appealed from, which is unaccountable, as the parties 
to it were the same as in this suit ; and if the appellant considered 
his appeal in this case a good onb, there is no ostensible reason 
why he should not have appealed that too. 

1 concur with the officiating principal sudder ameen in opinion 
that the plaintiff (appellant) has not proved his case, and that he 
has not advanced any thing in his petition of appeal to cause a 
favorabli^ view to be taken of it. 

Mr. Francis Harris Jjaving denied that he had any thing to do 
with Shamacunt^s share of the lakhiraj land, is no proof in his 
(the plaintiff^s) favor. The suit w^s brought by the plaintiff (ap- 
pellant) against the defendants (respondents) for having dispossessed 
him of certain lands comprising the lakhiraj of Shamacunt Rai, 
and forcibly carried off indigo plant that was growing on the said 
land. The defendant, Mr. F. Harris, repudiated the claim, and 
the plaintiff has not proved his case. 

Ordered, 

That the appeal be dismissed, the officiating principal sudder 
ameen^s decision confirmed, and all the costs are to be charged 
to the appellant with interest. 
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The 25th April 1848. 

No. 11 of 1848. 

Regular Appeal froKp a decision passed by Shamul Fran Moostofee^ 
Moonsiff stationed at Hunrah, on the 30th December 1847« 

Issiir Chunder Biswas^ (Plaintiff^) Appellant^ 
versus 

Chand Mundul, Gopal Muiidul^ and Curreem Mundul^ 
(Defendants^) Respondents. 

This suit was brought by the plaintiff (appellant) against the 
defendants, as the heirs of Moojdeen Mundul, deceased, on a bond 
debt. The moonsiff has stated, as one of his reasons for dismiss- 
ing the claim, that the witnesses had embraced Christianity, and 
that according to the regulations their evidence could not be 
credited. That they had abjured their religion, and embraced 
another creed ; were very low caste men, and gave evidence in 
several cases ; and that the evidence of such vicious wicked men 
could not be received in a court of justice/^ • 

I am of opinion that the moonsiff has acted very wrong in re- 
jecting the evidence of the above named witnesses on the grounds 
he has stated. He has objected to the stampt paper on which the 
deed was executed, because it was purchased from the stamp vendor 
about a year previous to the date of the bond. In this too he was 
wrong, as the purchase having been made previously does not 
vitiate the deed. 

It appears that the bond was due six months after date, but the 
suit was not instituted for about nine years, notwithstanding the 
decease of the party who executed it. The account books 
given in by the plaintiff are only loose sheets, strung together at 
one corner; and those previous to 1251 have not been proved. 
The plaintiff^s gomashtah, who has given evidence, states he has 
been in plainti^s service since 1251, and has had charge of the 
account books produced since that time. Of those preceding 
his time, he can only say he has heard that the plaintiff^s brother, 
Baghub Chunder Biswas, wrote. 

The defendants deny the claim ; and in proof of the improbability 
of it, Chand Mundul, one* of the respondents, prosecuted the 
plaintiff and his brother in another suit*for a bond debt, which 
case the moonsiff likewise dismissed. 

1 am of opinion that the plaintiff’s claim is open to suspicion, 
on the ground of the great and unaccountable delay in his bring- 
ing his suit forward, and the want of dependence on the account 
books he has produced. There is no ostensible reason why the 
claim should not have been preferred sooner, particularly when 
the original alleged executor of the bond died ; and as this sus- 
picion exists, I cannot do any thing but dismiss the appeal, al- 
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hough I do not subscribe to the ground on which the moonsiff 
rejected the claim. 

Ordered^ 

That the aj^peal be dismissed^ and all the costs to be charged to the 
appellant. 

The 26th April 1848. 

No. 105 of 1847. 

Begular Appeal from a decision passed by Baboo Ramlochun Ghose, 
Principal Sudder Ameen^ on the 2\st of May 1847- 

Jygopal Chowdhree and others^ (Defendants^) Appellants^ 

versus 

Doorgah Munnee Debea, (Plaintiff,) Respondent. 

The appellants in this case are landholders, and the respondent 
a joint tenant with another party, named Mirtunjai Pundha, under 
a kubooleut executed by her father-in-law, Juggomohun Pundha, 
who was also the uncle of Mirtunjai Pundha, bearing date the 25th 
of Magh 1232 B. S. — for rupees 680-9-4. 

DurinI; the years 1248-49 and 50 B. S., the appellants allow- 
ed the sum of ^ rupees, 6 annas, to be suspended on account of 
certain lands, included in the lease, which had been resumed by the 
Government officers for assessment. Without any further engage- 
ment on the part of the respondent, or the grounds on which the 
suspension of payment had existed being altered, the appellants 
sued the respondent for the full share of rent due by her according 
to her father-in-law^s kubooleut in a summary suit before the 
collector, and obtained a decree. The respondent instituted her 
suit before the principal sudder ameen to reverse that summary 
decree. 

The principal sudder ameen has ruled that the collector had no 
authority to decree for a higher rent than it was proved had been 
paid by the tenant in preceding years ; and it was clear from the 
summary decrees passed by that officer for rent, between these 
parties, that during the three years antecedent to 1251, the appel- 
lants’ father, Neelcomul Pal Chowdhree, had suspended his demand 
of 96 rupees, 6 annas, annually ; no decree for a higher sum than 
formerly claimed should Kave been given, particularly as no fresh 
agreement had been entered into between the parties. He therefore 
decreed the case in favour of Doorgah Munnee Debea, the respon- 
dent, and reduced the amount claimable by the collector’s decree 
to what was demanded for the years 1248, 49, and 50 B. S. 

Considering the decision passed by the principal sudder ameen 
to be perfectly just and legal, there is no occasion, under the pro- 
visions of Clause 3, Section 16 of Regulation V. of 1831, to issue 
a notice for the respondent. 
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Ordered^ • 

That the appeal is dismissed, and the principal sadder ameen’s de- 
cree, dated the 21 st of May 1847^ is confirmed. All the costs to 
be paid by the appellant. 

The 27th April 1848. 

No. 109 of 1844. 

Regular Appeal from a decision passed hy Syud Ahmud Bukhsh 
KhaUy Officiating Principal Sudder Ameen of Zillah Nuddeah^ on 
the 20th April 1844. 

Debnath Mookhoorjeah, guardian of Joogul Kishore, a minor, 
(Defendant,) Appellant, 
versus 

Qauzy Maeezollah, (Plaintiff,) Respondent. 

The dispute between the parties in this case, is, whether a deed 
of sale (kubbulah) executed by the respondent in favor of Joogul 
Kishore, t^e ward of the appellant, on the 4th of Bysack 1246 
B. S., corresponding with 16th of April 1839, was a bond fide sale, 
or only a byebilwuffa, i. e. reclmmable on a re*payment of the 
money. • 

The officiating principal sudder ameen, after a careful and patient 
investigation, has, for the reasons detailed in his decree dated the 
20th of April 1844, declared the right of the plaintiff, (respondent,) 
to redeem the property, and to receive indemnification for the time 
he was forcibly kept out of possession by the defendant (appellant), 
as well as to mesne profits. 

After an attentive hearing of all the evidence adduced by both 
parties, and a deliberate consideration of the objections made by 
the appellant to the decree passed by the officiating principal sud- * 
der ameen, I am oi opinion, that the decision appealed from is 
perfectly legal and just, and that the appeal preferred is unfounded 
and vexatious. 

Under these circumstances, it is ordered that the appeal is dis- 
missed, the decree passed by the officiating principal sudder ameen 
on the 20th of April 1844 is confirmed, and all, the costs are to 
be paid by the appellant. 

The 28th April, 1848. 

No. 115 of 1847. 

Regular Appeal from a decision passed by Baboo Lukheenaraen Mitr^ 
Moonsiff stationed at Kaghuzpookooreay on the 2bth June 1847. 

Mirtunjai Pandhu, (Plaintiff,) Appellant, 
v&rsus 

Jygopal Pal Chowdhree and others, (Defendants,) Respondents. 

The defendants, who are the zemindars, prosecuted the plaintiff 
in a summary suit before the collector under the provisions of 
Regulation VII. of 1799, for balance of rent as follows : — 



26 


ZILLAH NUDDEAU. 


AQiount of rent claimable for 1251 B. Co’s. Rs. 362 15 10 


Interest due on Instalments^ 16 5 9 

379 4 19 

Deduct amount realized 266 0 0 

Amount sued for Company’s rupees 113 4 19 


The collector decreed the amount^ and the appellant brou|;ht his 
suit for the reversal of the summary suit in the court of the moon- 
siff of Kaghuzpookoorea when he lost it ; the moonsiff having con- 
firmed the collector’s decree. 

It appears from the pleadings in this suit^ as well as from those 
in No. 105 of 18473 disposed of by me on the 26th instant^ that 
the plaintiff (appellant) was entitled to a suspension of rupees 
963 6 annas^ on account of certain lands in his occupancy having 
been attached by the revenue authorities for resumption ; and that 
for the three years immediately preceding 1251 B. M. that sum 
had been suspended^ and no arrangement had been entered into 
between the parties for its being paid^ neither had the plaintiff 
(appellant) engaged to pay it. 

During the year he had paid the sum of 266 rupees, for which 
the zemindar gave him credit ; and that, with the 96 rupees 
6 annas, made up the whole amount claimed by the plaintiff, with 
the exception of 9 annas and 10 gundahs in the principal, and 
1 6 rupees, 5 annas, and 9 gundahs he charged for interest. 

1 am of opinion that the sum of 96 rupees, 6 annas, which had 
been annually suspended for three consecutive years by the zemin- 
dar, was not chargeable without an engagement on the part of the 
plaintiff (appellant) who -was the ryot, and the collector erred in 
decreeing it. I am further of opinion that the zemindar (respon- 
dent) was not entitled to interest, as he filed no account shewing 
how it was due, and if he had fairly given the appellant credit for 
the 266 rupees from the dates on which he paid the money. 

The account accordingly between the parties stands thus : — 
Amount of rent claimable Company’s rupees ... 362 15 10 

Deduct amount suspended 96 6 0 

„ „ paid during the year...... 266 0 0 

362 6 0 

Balance due to zemindar, 0 9 10 

The plaintiff (appellant) thus was only indebted in the amount 
of that balance to the defendant (respondent) when he sued him 
for 1 13 rupees, 4 annas, 19 gundahs. The appellant therefore is 
clearly entitled to a reversal of the collector’s decree for all in ex- 
cess of 9 annas, 10 gundahs, (nine annas and ten gundahs), and 
to the costs incurred by him in the collector’s cutcherry amount- 
ing to 5 rupees, 6 annas, 12 gundahs. 
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It is therefore ordered^ 

That the appeal is decreed, the order of the moonsiff dated 25th^ 
June 1847^ and the collector's summary decree dated the 25th 
July 1845, are reversed. The appellant is to receive the sum of 
4 rupees, 13 annas, and 2 gundahs, on account of his costs in 
the^ collector’s office, should he have already paid those costs, 
(being the balance after deducting 9 annas and 10 gundahs, due 
by him,) from the respondents. The whole of the costs, with 
interest from this day, to be paid by the respondents. 




ZILLAH PURNEAH. 

Present: D. PRINGLE, Esq., Judge. 

The 29th April, 1848. 

Appeal No. 470 of 1847. 

Sudder Ameen^ Mr» Noney, 

G. Drummond^ (Defendant,) Appellant, 

versus 

Bhola Sahoo, (Plaintiff,) Respondent. 

*Seetulchund Rac — Vakeel for Appellq^fiL 
Feizoollah — Vakeel for Respondent 

This is an action to recover rupees 41, being rent taken in 
excess, and to obtain a discharge in full for the years 1249, 1250, 
and 1251. The plaint setting forth, that appellant having become 
sub-lessee of the farm in which respondent cultivated as ryot, the 
former, in 1250, obtained by duress respondent’s signature to a 
jumma-wasil-baukee, exhibiting at his debit a balance of 41 ru- 
pees, payment of which was at the same time exacted, and a kuboo- 
leut taken for 188 beegahs at a rent of 24 rupees; who complained 
against appellant in the criminal court, but was referred to a civil 
action. That having now paid this rent for three years, he prays 
to recover the amount exacted under the aforesaid compulsory 
adjustment. Appellant replying that respondent formerly held 
34 1 beegahs, of which, on the farm being leased to the factory, he 
relinquished 153 beegahs, duly signing the wasil-baukee referred 
to, and paying the balance thus due. That his complaint was 
thrown out by the magistrate, no duress whatever being proved ; 
the respondent having since regularly paid his rent under the 
kubooleut then taken. • 

The sudder moonsiff, in his judgment, finding the objections of 
the respondent have reference to the quantity of^grazing ground 
originally held by him, as declared to be 341 beegahs by the appel- 
lant, while on measurement by ameen of the court there is now 
found to be only 144 beegahs, rejects the wasil-baukee, and de- 
crees the claim. 

In appeal the same pleas are adduced, and the wasil-baukee 
referred to, as being made in the presence and with approval of the 
appellant. 
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Judgment. 

The respondent in this case does not deny having voluntarily exe- 
cuted the kubooleut produced by the appellant ; nay, the claim to a 
release proceeds thereon. But pleads that his signature was at the 
same time forcibly procured to a jumma-wasil-baukee, which 
exhibited a balance of rupees 41 against him, though he never held 
the lands there included, that he should relinquish a portion, giving 
such engagement for the remainder, which he accordingly sought 
to set aside, by a complaint in the criminal court, when he was 
referred to a civil suit. Opportunity was here afi’orded respondent 
to produce copy of this order, which during six months he has failed 
to do. It is obvious, that no measurement now made can be admitted 
to determine what lands were grazed, and what cultivated five years 
ago. While it is certainly wholly improbable that had such sum 
not been duo, respondent would thus have taken it to the tehseel- 
dar; yet more so, that the latter, in open cutcherry, would plunder 
him of it, preparing a wasil-baukee on the spot to justify such act 
of spoliation ; bvt above all, that respondent would then and there 
execute a kubooleut, by which he has abided ever since. The de- 
cree of the moonsiff is therefore reversed, and a decree, with all 
costs, given the appellant. 

The 29th Afril 1848. 

No, 18 of 1847. 

Sudder Ameen^ Mr. Noney. 

Asaram Das, (Plaintifti) Appellant, 
versus 

Lukheepathuk and others, (Defendants,) Respondents. 

Sectulchunder Rae — Vakeel for Apellant. 

Bamachurn and Gopee Mohun Burat — Vakeels for Respondents. 

This is an action to recover rupees 664-10-6, value of kelai, sown 
in' 315 beegahs by appellant, of which the produce was forcibly taken 
possession of by respondent and others. It appears that on the com- 
plaint of one Jeysunkur Bhuttacharij, under Act I V. of 1 840, because 
of his ejectment by appellant from» these lands, a summary award 
was made in his favour by the magistrate, and possession given on 
the 16th Sawun^l252 ; against which an appeal being preferred, this 
order was reversed, and appellant’s possession finally affirmed by the 
session judge on the 26th of September; to which he was restored 
accordingly on the 5th Kartick 1262, as shown by his receipt of that 
date given the darogah. On which ground the sudder ameen dis- 
misses the claim, it being impossible that the lands should be sown 
by the appellant in Assin as averred, while in the occupation of 
another. 
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In appeal it is urged, that the magistrate’s award was placed ip» 
abeyance by the session judge, until the appeal was determined. 

Judgment. 

That such interlocutory order issued from the sessions court, is 
probable, though copy has not been produced. But as it is seen from 
his receipt, dated the 5th Kartick, that the appellant was not actu- 
ally reinstated until the issue of the final order of the session judge 
on the 26th September, the order of the magistrate must already 
have taken effect, to prevent such interposition, while the appeal was 
pending. The decision of the sudder ameen is therefore affirmed, 
tlie appeal being dismissed. 

The 29Tn April 1848. 

Appeal No. 8 of 1847. 

Sudder Ameen^ Mr, Noney, 

A. Killwick, (Defendant,) Appellant, 
versus 

Chutoor Bhooj Patik and others, (Plaintiffs,) Respondents. 

Seetul Chunder Rae — Vakeel for Appellant, 

Munceroodeen — Vakeel for Respondents, 

Claim to recover rupees 597-8-1, principal and interest, being 
balance of rent form 1248 to 1251. Which suit was remanded by 
this court, in an appeal from the decision of a former sudder ameen, 
on the 28th April 1846; wherein the respondent here sued Messrs. 
Canham, Killwick, and Cave, for rent of indigo lands, pleading that 
on resumption and assessment of these, the proprietor having re- 
cused, a lease was given to Mr. Melliss, on whose part respondent 
claimed rent from the appellant and others. The suit was dismiss- 
ed by the sudder ameen, but remanded that the rent should be 
fixed by rates laid down at time of settlement; which being ascer- 
tained from the collector’s papers, a decree was given in favour of 
respondent against the widow and representative of Mr. Killwick, 
deceased. 

From this decision both parties appeal : the appellant here, be- 
cause of the right so maintained to exact increase ; the respondent, 
in the ibllowing number, because of the abatem^t in his claim thus 
made. ^ 

Judgment. 

The appellant, defendant below, claims to hold on a pottah ob- 
tained from the former lakherajdar, for 25 beegahs at a jummah 
of rupees 1 2-8. This pottah has never been produced, so that he 
became liable for rent of land held by him at the pergunnah rates. 
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i|^s ascertained by the sudder ameen^ but without local enquiry to 
determine the quantity of the land, which having now been made, 
its extent is found to be 28 ; and not 36 beegahs, as stated in the 
decree of the lower court, and the rent on the same 29 rupees ; 
to which extent, therefore, the decision there given is modified, and 
rupees 116 decreed, with interest, as balance, due to appellant. 

No. 9 of 1847. 

Sudder AmeeUy Mu Noney. 

Chutoor Bbooj Patik and others, (Defendants,) Appellants, 

versus 

A. Killwick, (Plaintiff,) Respondent 

In this case the plaintiffs below are appellants above, as stated in 
the preceding number, wherein their objections have already been 
considered ; the award of the sudder ameen being amended. 
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Present: H. V. HATHORN, Esq., Judge. 


Tde Sth April 1848. 

No. 15 of 1846. 

A Regular Appeal from a decision passed hy Pundit Lilladhur 

arry^ late Sadder Ameen of Chumparun^ dated 14/A April 1846. 

JaSer Khan, (Plaintiff,) Appellant, 
versus 

• Gopal Rai, (Defendant,) Respondent. 

Claim to cancel a deed of sale dated 1st Novefhber 1844, value 
Company’s rupees 365, being the amount purchase money. 

This suit was instituted by appellant on the 18th September 1845, 
setting forth that he had contracted with respondent to sell him a 
one anna and one pie share of mouzah Poorun Chupra, pergunnah 
Mehsee, for Company’s rupees 365, and had registered and delivered 
the bill of sale to respondent, but bad not received the consideration 
stipulated therein, hence this suit to cancel the sale. 

Respondent answered that the bill of sale had been duly executed, 
registered, and delivered to him, by plaintiff’s agent, after the pur- 
chase money had been paid in full, and therefore this claim was not 
cognizable. 

The sudder ameen decided that the claim was for several reasons 
not tenable, as after the deed of sale had been duly registered and 
delivered, the plea of non-payment was improbable; secondly^ thvil 
the bill of sale specially mentions that the purchase money had been 
paid in full ; and thirdly^ that the names of the parties said to have 
been subsequently sent for the purchase money are ndt mentioned 
in the plaint, and their evidence does not support the appellant’s 
statement to that effect, and tnerefore dismissed the suit with costs. 
Appellant appeals in dissatisfaction, urgmg that the transfer is not 
complete until the purchase money be paid, and^he witnesses to the 
bond verify his statement that no consideration was received. 

Judgment. 

I observe that the bill of sale is admitted by appellant to have 
been duly executed and registered by him, and afterwards delivered 
to the respondent. The bill of sale, moreover, distinctly mentions in 
very elaborate terms that the whole of the purchase money had 
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been paid in full at one time in cash, and that not a cowree of the 
^purchase money remained due by the purchaser.’’ Now although 
it is customary to prepare bills of sale containing these expressions 
before hand, and also to register the deed for the satisfaction of the 
purchaser before the consideration is given, still it is quite unusual, 
and unaccountable that a vendor should make over such a deed of 
sale to the purchaser ^ntaining a distinct acknowledgment of pay- 
ment, if in truth no consideration had been given, and that he 
should have abstained from enforcing payment after such delivery 
for a period of more than eight months. The respondent has in 
Tact presented appellant’s receipt for the amount, which receipt appel- 
lant acknowledges to have executed, and delivered to respondent. 
The'Helivery of the deed of sale containing such an acknowledg- 
ment of payment into the hands of the vendee renders the contract 
complete, and the vendor cannot afterwards retract. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
sudder ameen be ^rmed. 

The 8th April 1848. 

No. 16 of 1846. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rajtq^ 
ex-officio Sudder Ameen of Saruuy dated 20th April 1846. 

Kalipershad, (Defendant,) Appellant, 
versus 

Hunnoomanpershad, (Plaintiff,) Respondent. 

Claim, Company’s rupees 326, 9 annas, 6 pie, principal, and 
Company’s rupees 48, 15 annas, 9 pie, interest, being the amount 
of a deposit in court, and for reversal of a summary order of the 
court dated 19th December 1844. 

The particulars of this claim are as follows. Biddadhur and others 
sold conditionally to plaintiff and his brother Kalipershad, four houses 
in Dehyawan, (Chupra,) for Company’s rupees 650 ; but within the 
year of grace, prescribed by law, for the redemption of the property 
pledged, the venders deposited the amount in full, viz. Company’s 
rupees 653-3, payable to Hunnoomanpershad (the plaintiff in this 
suit) and Kalipershad (defendant,) sons of Gungadeal Saho, (the 
deed of conditional Vale having been executed in their joint names.) 
When the notice under Regulation XVII. of 1806 was served, 
Hunnoomanpershad applied for one half of the deposit as his rightful 
share, but Kalipershad had previously replied to the notice to the 
effect that the whole might be paid to their father, Gungadeal, who, 
as he stated, was the real vendee, saying that he was not interested in 
the matter. The fatlier sided with his son Kalipershad, and petitioned 
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the court for the full amount. Under these circumstances^ an(^ 
especially as Kalipershad, one of the payees^ had refused to take his 
share of the deposit, the court, under date 19th December 1844, 
declined to decide upon the point summarily and struck the case 
off the file, notifying the same to the depositors in order that they 
might take back their money if they thought proper. 

This suit is accordingly instituted by plaintiff to recover his half 
share. 

The case is simplified by the death of Gungadeal, the father, who, 
as stated, might have been the real vendee, although the deed of con^ 
ditional sale is executed in the name of his two sons ; at any rate the 
two sons are now entitled to share equally in the amount deposited 
in court in their favor, and in accordance with the general distribu- 
tion of the property left by their father to his sons in equal 
proportion. 

‘ The ex-officio sudder ameen has accordingly decreed one half of 
the deposit as claimed to plaintiff, absolving the vendors who unne- 
cessarily were made defendants by precaution, and has adjudged the 
whole costs of suit, together with the interest of me deposit due to 
plaintiff, against Kalipershad, and against estate of the late Gungadeal 
»3aho, excepting the costs of the vendors made payable by plaintiff. 

Kalipershad appeals, dissatisfied with that part of the decree only 
which saddles him with the interest of the money due to his brother 
and the costs of suit; but I am of opinion that he is justly liable for 
both, in consequence of Jiis having opposed the payment of the moiety 
due to his brother, the plaintiff, and thus rendered an action at law 
necessary. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
lower court be affirmed. 

The IStii April 1848. 

No. 17 of 1846. 

A Reffular Appeal from a decidori passed by Moulvee Mahomed 
Rojiq^ ex-^officio Sudder Ameen of SariiUj dated 23c? May 1846. 
Iktcar Rai, Outar Rai, Bugwan Rai, Bahadur Rai, and Devideen 
Rai, sons of Toolsee Rai, apd Gundrup Rai and Sohawun Rai, 
(Plaintiffs,) Appellants, 

versus * 

Rughonath Persad Tewary, purchaser, Sohody Rai, Ramnarain 
Rai, farmers on advance, Sohodowun Rai, Saheb Rai, and thirteen 
others, heirs of Hemon Rai, and Dirdoo Rai, son of Roopun Rai, 
(Defendants,) Respondents. 

Bojraj, Teluck Patuck, and Omed Patuck, other farmers on advance, 

third parties. 

Claim, for possession and registration of names in succession to 
Roopun Rai, and for division and separation of 6 annas and 8 
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^unilalis share in the village Dhurrumpoora, pergunnah Baal, esti- 
mated Company’s rupees 4,531-11-6, and for reversal of a summary 
award dated 30th July 1842. 

This suit was originally instituted on the 31st January 1843, 
and nonsuited by the principal sudderameen on the 17th August 1843, 
upon the grounds of improper valuation, but ordered, on appeal, to 
be re-filed and tried upon its merits, as the amount of action was 
deemed rightly computed at three times the sudder jumma of the 
fractional portion under litigation. 

The claim of appellants (plaintiffs) has now been heard by the 
lower court and dismissed upon its merits, and this appeal is pre- 
ferred in dissatisfaction. 

The following is an abstract statement of the case. Roopun Rai 
and Hemon Rai, two persons, lent Shahamut Ali Khan, rupees 
10,000, in consideration of which Shahamut Ali sold conditionally 
the entire estate of mouza Dhurrumpoora, pergunnah Baal, under 
date 5th January 1811, which sale was to be cancelled when the 
debt was repaid.^ Roopun, one of the vendees, died, after which 
Shahamut Ali, on the 27th August 1818, took other rupees 
3,250 from Dirdoo Rai, one of the five sons of Roopun Rai, 
and sold him outright a moiety of the estate for rupees 8,350, 
giving him credit for rupees 5,000 (the half of rupees 10,000) 
previously received from his father. (It is stated that Shaha- 
mut Ali in like manner sold the remaining half share to Hemon 
Rai, but which is not under litigation in this suit.) 

After a period of twenty-three years, viz. in 1840, the rights and 
interests of Dirdoo Rai in the said estate were sold in execution of a 
decree of court obtained by Ramdhun Rai versus Dirdoo Rai, and pur- 
chased by Rughoonathpershad, upon whicli the brothers and ne- 
phews of Dirdoo Rai institute this suit for their share of the property 
(6 annas 8 gundahs) declaring it to have been joint property and to 
which they are entitled by right of inheritance, on tlic death of Roopun 
Rai, their ancestor. 

The following table exhibits the relationship of Dirdoo Rai and 
the plaintiffs respectively: — 

Roopun Rai. 


Gouree Rai. — Dirdoo Rai. — ^Toolsee Rai. — Sohawun Rai. — Gundrup Rai. 

Deft. ’ Pff. Pff. 


Ik tear. 
Pff. 


Outar. Bugwan. Bahadur. Devi^cen. 


The suit is defended by Rughoonathpershad, the purchaser of 
the rights and interests of Dirdoo Rai, and by Sohoder and Ramna- 
rain, peshgidars, (or farmers in possession on advances,) who severally 
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maintain that the property, viz. the moiety sold in the name of^ 
Dirdoo Rai, belonged exclusively to him. Dirdoo Rai, as a matter of 
course, sides with his brothers, tne plaintiffs, probably in order by this 
means to recover a portion of the property sold in liquidation of his 
debts. 

The descendants of Hemon Rai, are made defendants in this action 
by way of precaution, who state that they arc not in any way affect- 
ed by this claim, and should not have been made parties to the suit ; 
and the farmers in possession state that their engagements were made 
exclusively with Dirdoo Rai, the proprietor of an 8 annas share. 
Sohoder Rai, peshgidar, files copy of an “ ikrarnamah” dated 27 th 
August 1818, corresponding with the date of Dirdoo Rai’s bill of sale, 
purporting to have been executed by Dirdoo Rai, agreeing to cancel 
the sale, if the purchase money be repaid by the end of Bhadoon 
1239 Fussily ; but the original is not filed and the fact of its being a 
conditional sale is opposed to Dirdoo Rai’s statement, and it mentions 
the transfer of names in the collector’s office, which is not the case, 

I place no reliance upon the validity of this docujjjiient itself in his 
favor. 

The principal sudder ameen observes that plaintiffs admit that the 
sale was made in Dirdoo’s name alone ; that plaintiffs have adduced 
no documentary proof o{ joint possession ; that Dirdoo’s confession 
of judgment after his right had been sold is of no avail, and 
the oral evidence adducecl and report of the ameen deputed in the 
summary suit, are contradictory and unsatisfactory ; and as the sale 
to Dirdoo alone is clearly established by the bill of sale, he, the prin- 
cipal sudder ameen, dismisses the claim with costs, the third par- 
ties in the suit to pay their own costs. 

Judgment. 

Plaintiffs in this case appear to found their claim to four-fifths 
of a moiety of the estate purchased by Dirdoo Rai upon the assump- 
tion of two facts, firstly, that rupees 5,000 of the purchase money 
having been paid by their ancestor Roopun Rai, the estate became 
ancestrel property, and secondly, that the balance of purchase money, 
rupees 3,250, paid by Dirdoo Rai, was obtained ivom joint funds. 

It must however be borne in mind that the original sale of the estate 
to Roopun Rai and Hemon ETai, conjointly in 1811, is admitted to 
have been a conditional sale, redeemable at any time upon repay- 
ment of the loan advanced, and was not made abso^te in the life-time 
of Roopun^ the plaintiff’s ancestor ; the estate esmnot therefore be 
styled ancestrel property. It is true that 5,000 rupees of the pur- 
chase money given by Roopun in his life-time upon a mortgage of 
the estate, has reverted to one of the sons to the prejudice of the rest, 
but it was determined by the Sudder Dewanny Adawlut in 1816, 
Reports, vol. IL, page 214,) upon a full discussion of the sub- 
ject that although an unequal distribution of ancestrel immovable 
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vproperty cannot be maintained by Hindoo law, yet the unequal distri- 
bution of acquired property and also of movable ancestral property is 
both legal and valid. 

I am therefore of opinion that the part payment of rupees 5,000 
by the father, regarding it as a payment in^favor of one of the sons, 
being personal acquired property, was legal ; and the real property 
thus acquired by the son with a part of the personal property given 
by the father in his life-time, added to casn provided by himself, 
cannot be claimed by the remaining sons as ancestrel property. 

In regard to the second plea, viz. that the remaining assets, viz. 
rupees 3,250, paid by the son, were obtained from jointfunds, I have 
to observe that appellants (plaintiffs) have adduced no documentary 
proof in support of this assumption. The oral evidence collected by 
the ameen in the summary suit (in consequenge of the objections 
taken by plaintiffs to the sale) as well as the testimony of the three 
witnesses taken by the lower court, is both contradictory and unsa- 
tisfactory, being for the most part hearsay evidence and evincing 
no personal kno\dedge of the assets realized and mode of their col- 
lection and distribution. Gomanee, who was the village putwary for 
several years, declares Dirdoo Kai to have been the sole malick of the 
estate, and plaintiffs he describes as cultivators. For the above rea- 
sons I see no reason to interfere with the decision of the lower court, 
which upholds the sale to Dirdoo llai as an exclusive purchase, and 
which rejects the claim of plaintiffs to participate as joint proprietors. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
ex-officio sudder ameen be affirmed. 

The 13th April 1848. 

No. 18 of 1846. 

A Regular Appeal from a decision passed by Moulvee Mahomed Ra- 
(^^-officio Sudder Ameen of Sarun, dated 23c? May 1846. 

Purreag Dut Pandey, for self, and guardian of Shcodecn Pandey, 
grandson of Rugobuns Dut Paipey^ (Plaintifti) Appellant, 

• versus 

Purmesshur iVit and five others, (Defendants,) Respondents. 

Claim, for possession of 25 beegahs of ** birt” land, situated in a 
4 anna share of Juggutpoor, pergunnah Burreye, with rupees 68, 
9 annas, 6 pie, mesne profits, total valuation Company’s rupees 720. 

Plaintiff states that his uncle, Rugobuns Dut Pandey, obtained the 
beegahs of birt” land from Musst. Buikowur, widow 
of Degumber Sing, who was a 4 annas sharer of the village Juggut- 
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poor in which the land under litigation is situated. The sunnud, oy 
deed of grant, is dated 11th May 1225 Fussily, or 1818 A. D., sub- 
sequent to the Company’s accession to the Dewanny, which of itself 
renders the grant of rent-free land invalid. 

Defendants are purchasers of the share of the estate from Bunwari 
Lai and Naraindut, to whom the share was mortgaged, and by whom 
it was foreclosed, and who subsequently obtained a decree of court 
for possession as proprietors. They urge that the transfer of rent- 
free land by the former proprietor in 1818 A. D., (1225 Fussily,) 
under the provisions of Section 3, Regulation XIX. of 1793, was 
illegal. > 

The sudder amecn, upon the grounds urged by the defendants and 
for other reasons set forth, dismissed the claim. 

An appeal is preferred, arguing that in the bill of sale to Bunwari 
Lai and Naraindut Saho for Musst Bulkowur’s quarter share, all 
lands exempted hy law were excepted — “ sawaee mustusni shareyeh 
further that the law quoted is irrelevant, and the decree of the prin- 
cipal sudder aineen, dated 5th December 1842, ijpheld appellant’s 
right and title. 

Judgment. 

Upon a reference to the record I find that suits connected with 
this identical land have been before instituted and decided as 
follows: First, appellant (probably surreptitiously) sued his cultivator, 
Luchmee Rai, for rent, and, on the 4th September 1840, obtained a 
decree upon Luchmee’s confession of judgment, upon which res- 
pondents instituted a suit to reverse the above decree as the land had 
been styled rent-free without enquiry. This was also decreed on 
the 16th August 1842. This latter suit, however, was appealed, and 
the principal sudder ameen, on the 5th December 1842, reversed 
both decisions as the nature of the tenure, whether birt” or other- 
wise, had not been determined. This last decision is quoted by ap- 
pellant as upholding his right, but in fact it left the question of right 
and title still undetermined, and as respondents were no party to the 
suit for rent, their interests could not have been affected. The pre- 
sent suit is now instituted directly to try the issue of right and title 
to hold this land rentfree under a “ birt^ tenure^ The collector 
reports, under Section 30, Regulation IL of 1819, that his rent-free 
registers which are of a prior date do not of course mention the land, 
but the canoongoe’s list of miscellaneous birt” land, submitted in 
1226 Fussily, records the 25 beegahs as birt”4n possession of Ru- 
gobuns Dut. 

It is sufficient to observe that this unregistered grant, dated 11th 
Maug 1225 Fussily (or 1818 A. D.,) having been made since the 1st 
December 1790, is under the provisions of Section 10, Regula- 
tion XIX. of 1793, null and void, and the present proprietor of the 
estate is entitled to the rent of such laud at the pergunnah rates. 
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Ordered, 

That this appeal be dismissed with costs, and the decision of the 
lower court be affirmed. 

The 19th April 1848. 

No. 20 of 1846. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rojiq^ 
ex-officio Sudder Ameen of Sarun^ dated 23d July 1846. 

Muhkoomar Rai, Ooditnarain Rai, and Kooldeepnm'ain Rai, (Plain- 
tiffs,) Appellants, 

versus 

Runglal Rai, Nundlal Rai, Duglal Rai, Kewulkislion Rai, and Rotoo 
Rai, and Dhyan Rai and others, by precaution, (Defendants,) 
Respondents. 

Claim, for po^ession of a moiety of the ancestrel and acquired 
property in Ragoopoor Doomree, Rampoor Singha, chuck Aladar, 
and chuck Kurrunjalal, in possession of defendants; estimated value. 
Company’s rupees 367-14-6|. 

This suit was instituted on the 13th May 1845, setting forth that 
the ancestrel property consisting of 1 anna, 2 dams, and 2 cowrees 
in Ragoopoor, and 4 dams and a fraction in Doomreebazoorg, for- 
merly belonged to Oojear Rai, their common ancestor, and that 2 
annas, 10 dams, and 2 cowrees in Ragoopoor, and 5 annas 4 pie in 
Rampoor Singha, and 1 anna 9 pie in chuck Aladad, and 1 anna 9 
pie in chuck Kurrunjalal, was the acquired property of Devi Raiy 
that Gujraj and Devi Rai having died without issue, they (the plain- 
tiffs) became entitled to shai*e the ancestrel and acquired property 
with defendants equally, as will be apparent by tlie subjoined family 
tree ; but that defendants had usurped naore than their rights, hence 
this suit : 

Oojear Rai. 



,Devi. Bhagirut. 

(by 1st wife.) I (by 2(1 wife.) 


Ramshewuk. Runglal, 

I Nundlal, Dugla], 

Rotoo, ^and Kewulkishen, 

Defendant. Defendants, 
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Defendants admitted the plaintiffs’ statement respecting the ances- 
trel property, but plead that Devi Rai adopted Runglal (defendant,) 
.in consequence of which plaintiffs were not entitled to more than 
one-third of the ancestrel property ; and that the acquired property 
was obtained by Bhagirut and not Devi Rai ; and that the property 
was before disputed between Bhagirut and Rajkoomar in 1805, when 
Rajkoomar, the ancestor of two of the plaintiffs, executed a deed of 
adjustment, agreeing that he should retain one-third of the ances- 
trel property and Bhagirut and Devi Rai the other two-thirds, and 
of the acquired property two-fifths was to be Bhagirut^s share and 
one-half each to belong to Rajkoomar and Devi Rai respectively. 

In support of defendants^ exposition of the case, Runglal’s “ wara- 
sutnameh,^’ dated 20th January 1821, as the adopted son of Devi Rai, 
filed in the collector’s office, and the collector’s proceeding direct- 
ing the transfer of Runglal’s name in succession to Devi Rai, dated 
13th February 1826, (after due notice given to other claimants with- 
out any objections being preferred by plaintiffs or others,) were filed, 
and two bills of sale to Bhagirut, dated in 1195 and 1198 Fussily, 
executed by Jeonarain, in proof of his having purchased the ac- 
quired property, and not Devi Rai, as set forth by plaintiffs; and Raj- 
koomar’s ikrarnamah,” adjusting the share as above indicated, 
dated 5th August 1805, was also filed having the appearance of au- 
thenticity, but with reference to lapse of time witnesses were not 
forthcoming to attest these old title deeds. 

Opposed to these written documents plaintiffs produced an extract 
from the collector’s office, showing that Devi Rai and Ramnarain’s 
names stood recorded amongst the proprietors of Ragoopoor and 
Ram poor between the years 1212 and 1216 Fussily, in succession to 
Bucktaur Rai, a former ancestor. This and certain village accounts 
of 1233 and 1247 Fussily in proof of co-partnership, and the testi- 
monv of four witnesses to substantiate plaintiffs^ joint possession, was 
all the evidence adduced. 

The sudder ameen, in consideration of these allegations and docu- 
mentary and oral proofs brought forward by the parties respectivelj', 
and adverting especially to the contradictions of the evidence in re- 
gard to possession, dismissed the plaintiffs’ claim with costs, being of 
opinion that the claim was groundless and unsupported by the re- 
quisite proofs, and that defendants had fully^proved their case. Af- 
ter giving due consideration to the objections taken bjr appellants 
against 3ie decision of the lower court, I am pf opinion that the 
weight of evidence, both oral and documentary, is in favor of defend- 
ants' exposition of the case, therefore plaintiffs must be satisfied with 
possession of the share of tlie property ancestrel and acquired as 
admitted by defendants. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
ex-officio sudder ameen be affirmed. 
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The 19Tn April 1848. 

No. 21 of 1846. 

A Regular Appeal from a decision passed by Moulvee Mahomed 

Rajiq^ ex-ojfficio Sudder Ameen of Sarun, on the 23d July 1846. 

IMulikoomar Rai^ Ooclitnarain Rai, and Kuldcep Rai^ (Defendants^) 

Appellants, 

versus 

Runglal, (Plaintiff,) Respondent. 

Claim, Company’s rupees 61, 5 annas, .3 pie, principal and inter- 
est, cn account of share of .Government revenue due from defen- 
dants in 1251 Fussily to Phagoon 1252 Fussily. 

Plaintiff instituted this suit in the court of the moonsiff of Pursa, 
on the 8th December 1845, but which was afterwards transferred 
to the principal sudder ameen’s court on the 28th April 1846, at the 
requisition of the parties in consequence of another suit. No. 20 of 
1846, pending, regarding the adjustment of their respective shares. 

I find, upon •referring to the record, that plaintiff states that lie 
paid into the collector’s office, rupees 25, 4 annas, 3 pie, on account 
of defendants in 1251 Fussily, and rupees 32, 12 annas, 3 pie, on 
account of 1252 Fussily, making a total of rupees 58, 0 anna, 6 
pie, for which he sues with interest 

Defendants deny the plaintiff’s allotment of the Government 
revenue, claiming one-half of the whole ancestrel and acquired pro- 
perty as detailed in case No. 20, (preceding,) and thus his share 
of the revenue of Rampoor Singha would amount to rupees 
97 and 2 annas. 

The sudder ameen passes a decree in favor of plaintiff upon the 
evidence of two witnesses, Jageerlal and Ramdehul Singh, and two 
“ dakillas,” or receipts from the collector’s office, for rupees 109-4-1 2, 
dated in 1252 Fussily. But neither the ‘‘dakillas” nor the evidence 
attest or correspond witli the plaintiff’s claim. The only document 
filed in support of the plaintiff’s case is the putwarry’s account, 
which exhibits a balance against defendants as stated ; but this 
document is not alluded to in the sudder ameen’s decision, although 
it is evidently the foundation of the plaintiff’s claim. I observe also 
that no replication was filed by plaintiff in this case, and although 
by Act XVII. of 1847, the default of plaintiff must be held 
to be cured, (th4 opposite party and also the court having passed 
over the default,) nevertheless the neglect should have been noticed 
as the replication was material to the issue of the case. Consider- 
ing the proceedings of the lower court to be incomplete, and the 
decree based upon insufficient grounds. 

Ordered, 

That this appeal be decreed with refund of stamp duty, and the 
case be returned for ro-trial, and the costs to be adjusted hereafter. 
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The 19th April 1848. 

No. 24 of 1847. 

A Regular Appeal from a decision passed by Moulvee Waheed^oodeeUy 
Moonsiff of Sewan^ dated 16/A January 1847. 

Sha Buddec-oodeen, Sha Kuttuboodeen, and ShaFyzbuksh, (Plain- 
tiffs,) Defendants, 

versus 

Sha Gohur Ali and Sha Yar Ali, sons, Bebee Abzanee, widow, 
Bebee Bekon and others, daughters (of Shah lloseinoodeen,) Inait 
Kurreem, (agent,) sellers, and Lalla Sheosohaye, purchaser, (De- 
fendants,) Respondents. 

Sha Shareefoodeen and Mazhur Hoscin, Claimants. 

Claim for possession of a 1 anna, 12 gundalis, 2 cowrees, 3 
bowree share in the entire mouza Chateebukhtear, pergunnali 
Bareh, by righ]t of pre-emption, value Company’s rupees 111, annas 
15, cowrees 8, krant 16, masant 11, decimals 9. ^ 

Plaintiffs represented themselves to be the proprietors of a moiety 
of the village and lessees of other 2 annas and a fraction share on an 
advance of rupees 1,475, made to Gohur Ali and others, the proprie- 
tors of the remaining half share ; of this advance 775 rupees was stated 
to have been paid in cash, and the balance, 700 rupees, remained with 
plaintiffs, to pay off Bunead Lai (father of Sheosohaye,) the former 
“ peshgidar.’^ 

Plaintiff's set forth that, notwithstanding the interest thus acquir- 
ed by them in the village on the score of partnership and vicinage, 
Gohur Ali and others had now sold to Lalla Sheosohaye a 1 anna, 
12gundahs, 1 cowrie, 1 masant share for rupees 1,801, bearing date 
23d August 1846, which they claim to purchase by right of pre- 
emption, or ‘Miuq shoofa;” that on the 4th October 1846 (12th 
Shawal 1262, Hijeree) they heard of the sale, and immediately de- 
clared their intention to purchase, and tendered the full amount of 
purchase money in the presence of witnesses to the sellers, but the 
sellers and purchaser had both declined to cancel, or transfer the 
sale to them, on which account this suit is instituted on the 23d 
October 1846, to establish their .right of pre-emption. 

Sheosohaye, the purchaser, observes that plaintiffs’ claim is not 
cognizable, not having been preferred until two monllis after the sale, 
and that plaintiff admits having taken no steps luatil the 4th Octo- 
ber 1846, and the declaration of intention to purchase is required 
within a month. 

The sellers, Gohur Ali and others, admit executing a seven year 
lease of 2 annas share in favor of plaintiff, running from 1253 to 1259 
Fussily, for an advance of rupees 1,475, but say that plaintiffs failed 
to liquidate the prior loan due to Bunead Lai as agreed, and 
therefore tlioy had sold the share in dispute to Sheosohaye Lai, 
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Sha Sharcefoodcen (a third party) also claims the disputed share 
by pre-emption, but has adduced no proof, and his right cannot be 
affected by this decision. Muzhur Hosein, (a fourth party,) claims 
1 beegah, 5 cottahs, leased to him by the proprietors for 100 rupees, 
which claim it is also unnecessary to consider in this case. 

The moonsiff of Sewan referred the entire record to the law of&cer 
of the court, directing him, with reference to the plaint and the 
depositions of the witnesses taken, to report whether the conditions 
of the law had been fulfilled or not. The law officer, Moulvee 
Ehsan Ali, reported that the ishtishhadj* or affirmation by wit- 
nesses, was proved, but the talvb^i-mowazihuti^ or proof of imme- 
diate demand, was wanting. 

The law officer, upon a second reference made by the moonsiff, 
added that proof of declaration of intention might be proved either 
by deanuty^ or “ kazaen,” viz. by solemn affirmation, or by evi- 
dence. Upon the receipt of this exposition of the law, the moonsiff 
distnissed the claim, briefly observing that this was a huq shoofa” 
case, and the mtsftee bad declared that the tulub-i^mowazibut” was 
not proved by the evidence adduced. 

Appellants urge that the law officer had omitted to read the 
entire evidence, or otherwise he would have found by the evidence 
of Ghakouree and Sha Shareefoodeen and others that an immediate 
claim , on hearing of the sale, had been made. 

Judgment. 

The mode of refeiTing this case to the law officer appears to me 
irregular. Moonsiffs are required in cases of doubt respecting the 
succession to landed property according to Mahomedan law to ob- 
tain an exposition of the law from the law officers of the zillah court, 
and for that purpose are to transmit “ a written abstract of the case,” 
(Clause 2, Section 6, Regulation V. of 1831,) but the moonsiff of 
Sewan submitted the entire record, not upon any doubtful point of 
law, but to obtain the opinion of the law officer upon the merits of 
the case. And upon that opinion, which, I think, is erroneous, the 
moonsiff has rejected the claim. The general mode of referring 
points of law to law officers is set forth in Section 16, Regulation IV. 
of 1793, viz. ** a statement of the facts, in which the question of 
the law may arise is to be made out in writing and signed by the 
judge of the co{irt and delivered to the cazee or pundit for his 
opinion upon it,’^ &c. ; and the courts are strictly enjoined not to or- 
der or allow of ^ report of any matters of fact relating to any 
cause depending before them with a view to passing a decree,” excep- 
tion being had to references made to the law officers on any point 
concerning Hindoo or Mahomedan law^^ 

I fully concur with the law officer in his exposition of the require- 
ments ^ of the law in such cases, but I differ respecting the value of 
the evidence adduced in this case in proof of the fulfilment of the 
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law. According to Mahomedan law, in order to establish the^^ tulub-i- 
mowi^ibut,” or immediate demand, it is necessaiy that the person 
claiming this right should declare hit intention of becoming the 
purchaser immediately on hearing of the sale, and make affirmation 
by witnesses of such his intention either in the presence of the seller, 
or of the purchaser, or on the premises. (Vide Macnaghten’s Ma- 
homedan Law, page 48, clause 7.) 

Now I find on referring to the record that eight witnesses (includ- 
ing Sha Shareefoodeen and Ghakource,) have deposed to the fact that 
Kuttuboodeen (one of the plaintifis) on hearing of the sale immedU 
ately declared before witnesses his intention to purchase by right of 
pre-emption, and on the same day (12th Eed 1262, Hijeree,) went to 
Gohur Ali and Yar Ali, and offered the purchase money, rupees 
1,801, in cash, which they notwithstanding refused to accept, and 
subsequently, a message was sent to persuade the purchaser to give 
up his purchase, but he in like manner declined. Such being the case 
I am of opinion that the requirements of the law have been strictiy 
fulfilled, and plaintiffs are fully entitled to possession by right of 
pre-emption on paying a sum equal to that paid by the purchaser. 
An appeal was accordingly admitted, on the 22d March 1848, and 
notice served on the remaining respondents, amongst whom the 
purchaser alone urges, in appeal, that the stotement of Chakouree 
and the other witnesses who have given evidence in this case is un- 
trustworthy and conflicting ; but on referring to the record, I do not 
find that their depositions vary on any material points. 

It is tukrefobe ordered, 

That this appeal be decreed, and the decision of the moonsiff of 
Sewan be reversed, and plaintiffs, within ten days from this date, do 
either pay to the purchaser, or deposit in this court on his account, 
the sum of Company’s rupees 1,801, which will entitle them to pos- 
session of the share claimed. The costs of plaintiffs in both courts 
to be liquidated by the proprietors, Gohur Ali and others ; and the 
remaining defendants, including third parties, to pay their own costs. 

The 20th April 1848. 

No. 22 of 1846. 

A Regular Appeal from a dedswn parsed by Moulvee Mahomed Rafig^ 
ex’-officio Sudder Ameen of Saruuy dated 20th^uly 1846. 

Kalipershad Saiio, (Plaintiff,) Appellant, 
versus * 

Bhekh Fandeh, (Defendant,) and 

Bydinath Narain Sing, Bukshish Ali, Hursahaye Sing, and Himut 
Sahaye Sing, (Defendante by precaution,) Respondents. 

Claim, Company’s rupees 498, 13 annas, 6 pie, being the princi- 
pal and interest of a balance of rent due on account of a moiety of 
Moosapoor, pergunnah Burreye, from 1248 to Oheyt 1251 Fussily. 
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This suit was instituted on the 5th May 1845. It appeared from 
plaintiff’s statement that a moiety of the two estates, Moosapoor and 
Soonear, were originally let in farm by the proprietor, Bydinathnarain 
to Gungadeal Saho, (plaintiflf’s father,) from 1234 to 1237 Fussily, 
inclusive, for an advance of Sicca rupees 1,601, and that Gungadeal, 
the father, who continued to farm the estates after 1237 Fussily, 
under-let Moosapoor to Bhekh Pandeh upon a written engagement, 
and that tlie said Bhekh Pandeh paid rent up to 1240 Fussily, 
after which the farmer states that notwithstanding the lease had 
expired Bhekh Pandeh, his under farmer, agreed on the 9th Asin 
1241 Fussily, to hold on at a yearly rental of rupees 560 per annum. 
Meanwhile the village Soonear was released by payment of the ad- 
vance, but Moosapoor is stated to have been re-let to Gungadeal, 
plaintifFs father, for a further advance of rupees 1,274 for three years 
viz. 1243-44-45, and the “ kutkinadar,” plaintiff adds, agreed to 
remain in possession as his under farmer upon the same terms. The 
farmer goes on to say that the kutkinadar” continued to pay rent 
up to 1248 Fussily, when he became a defaulter. The present suit 
is for arrears of rent from 1248 Fussily to Cheyt 1251 Fussily ^ 
with interest and exchange .and a ratable share charged for repair- 
ing embankments in 1249 Fussily, amounting to rupees 98, 6 annas. 

The defendants by precaution are Bydinath’s farmers in possession 
after the lapse of plaintiff’s interest in the farm by receipt of the ad- 
vance made to the proprietor. 

These farmers as well as Bydinath, the proprietor, state thatplaintiff s 
farming engagement for the half of Moosapoor ceased in Cheyt 1251 
Fussily, when the advance was deposited in court, and therefore they 
arc in no way implicated in this suit 

Bhekh Pandeh, the ^‘kutkinadar,” or under farmer, states, in defence, 
that his lease expired with the year 1245 Fussily, up to which period 
he had paid his rent in full, and this claim for rent for a subsequent 
period upon an alleged verbal agreement was without foundation. 

The sudder ameen rejects the claim, observing that the “ kutkina- 
dar’s” interest ceased in 1245 Fussily ; and that the continuance of 
the lease upon a verbal understanding between the parties is not sup- 
ported by the necessary proofs, — considering the collectorate proceed- 
ing, dated 17th August 1842, cited by plaintiff, calling upon Bhekh 
Pandeh to pay up the putwarry^s wages^ quite insulScient, as it re- 
ferred to a dispiJjte in regard to wages in 1245 Fussily, when the 
‘‘kutkinadar” admits being in possession and not subsequently. 

Judgment. 

This claim for arrears of rent from 1243 to Cheyt 1251 Fussily 
rests entirely upon the assistant collector’s proceeding of the 17 th 
August 1842 (or 1249 Fussily,) for the under farmer himself denies 
having beenin possession, andnlaintiff (thefarmer) is unable to produce 
any counterpart lease from Bnckh Pandeh, indeed he admits that the 
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continuance of the lease after 1245 Fussily was upon a verbal aOTee- 
inent. Upon referring to the assistant collector’s proceedings sSove 
noticed, I find that it records certain measures taken to enforce the 
putwarry to file his half yearly papers, and that he pleaded non- 
payment of wages as an excuse, upon which the assistant collector, 
upon the admission of Bhekh Pandeh’s mooktar to having been in 
possession since 1241 Fussily, awarded the arrears against Bhekh 
Pandeh from 1241 to 1249 Fussily, but there is nothing in the pro- 
ceeding to justify an inference that Bhekh Pandeh was in possession 
of the farm a/ier 1245 Fussily. The only remaining proof adduced 
is the evidence of four witnesses, whose testimony in regard to a de- 
mand of rent in 1250-51 Fussily is very indirect and insufficient, 
and is opposed to the putwarry’s statement, which declares the 
village to have been under “khas” management in 1246 Fussily. 
Appellants have no written document to produce in proof either of 
contract^ possession^ or part payment of rent after 1245 Fussily, and 
the oral evidence adduced in support of possession does not of itself 
substantiate this claim for arrears of rent from 124^ to V251 Fussily 
inclusive. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
lower court be affirmed. 
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Present: HENRY BROWNLOW, Esq., Judge. 


The 16th April 1848. 

No. 104 of 1846. 

Original Case. 

Bur Muheshur Buksh Singh, (D.,) Plaintiff, 
versus 

Lall Muheshur Buksh Singh, (G.) and others. Defendants. 

This case was originally instituted in the principal sudder 
aineen^s court of this district on the 30th July 1846, under per- 
mission duly obtained from the Sudder Dewanny Adawlut, in con- 
formity with the Circular Order of the 11th January 1839, the 
greater part of the property sued for being situated in this zillah, 
but was subsequently withdrawn from thence for decision by the 
judge, agreeably to the orders of the Superior Court, dated the 3d 
August 1847* 

Plaintiff sues for possession of a moiety of tin? estates apper- 
taining to the raj and domain of Doomraon, and to be recorded as 
proprietor of the same in the registers of the different collectorates, 
as well as to recover the same proportion of all the movable pro- 
perty, cash, cattle, &c. &c., left by the late Maharaja Jankee 
Pershad Singh, valuing his suit at rupees 38,39,1 21-3-6-7* 

Genealogical tables have been filed by both plaintiff and defendant, 
tracing back the family to a very ancient date ; these will be found 
with the record of the case ; it will be sufficient, however, for a full 
comprehension of what follows to confine ourselves to the sub- 
joined. 

Maharaja Chuttcrdharec. 



Baboo Dasht 

Maharaja 


Dowun 

Vikrniajeet 


Singh. 

1 

Singh. 

1 

Hur 

Sl!eo 

Maharaja 

Turkash 

l^urkosh 

Jyc Purkash 

Singh. 

Singh. 

• Singh. 

C. 

1 

B. 

A. 

• 1 * 

1 

Bur 

Kamesliur 

Lall Muheshur * Lall Bisheshur 

Muheshur Buksh 

Buksh 

Buksh Singh, Buksh. 

Singh, Piff. 

Singh. 

, D.cft. Singh. 

JD. 

E. 

G. F. 


Maharaja Jahkes 
4>r9had Singh. 
H. 
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It will be thus seen that A. B. and C. were the three sons of 
Baboo Dasht Dowun Singh^ who was himself the brother of Raja 
Vikrmajeet Singh ; this latter person died without issue and was 
succeeded in the raj by his nephew A. — B. had one son (E.) a for- 
mer aspirant to the raj, and C. had one son (D.) the present 
plaintiff. 

A. on the other hand had two sons (F. and G.) F. died in the 
life time of his father, leaving a son (H.) who succeeded to the raj 
on his grandfather^s demise. 

H. however, died both childless and intestate, followed by his 
uncle G., who is still living, and is the principal defendant on the 
present occasion. 

The case, therefore, essentially lies between the two cousins or 
D. versus G., the other defendants taking but a very secondary 
part in the proceedings. 

The substance of the plaint is as follows: — “That Maharaja 
Jyc Perkash Singh, Shco Perkash Singh, and Hur Purkash Singh, 
were three uterine brothers ; that Maharaja Jye Perkash Singh 
had two sons, Lall Bisheshur Buksh Singh, the eldest, and 
Lall Muheshur Buksh Singh, (defendant in the present case,) the 
youngest. That Baboo Shco Perkash Singh, being for a time 
childless, adopted his nephew, Lall Muheshur Buksh Singh, (de- 
fendant,) but subsequent to this act a son was born to him, named 
Lall Uameshur Buksh Singh. That Hur Perkash Singh had 
issue, viz. Burmeshiir Buksh Singh, the plaintiff. Lall Bisheshur 
Buksh Singh having died during the life time of his father, left 
a son, by name Jankee Pershad Singh. That this person (a minor) 
in virtue of a deed executed by his grandfather succeeded to the 
raj and property entire, under the guardianship of the defendant, 
duly appointed under that deed. That after a time Maharaja 
Jankee Pershad, accompanied by his guardian, went on a pilprim- 
age to Juggernath, but died on his return from thence on the 
30th Bysack 1250, That defendant, being the guardian and man- 
ager, usurped the raj and title to the property. That upon the 
return of defendant, to Doomraon, the plaintiff asserted his right 
to a moiety of the raj and was promised the same by the defend- 
ant, on the termination of the suit then pending between Lall 
Rameshur Buksh Singh, and the defendant, for the whole of the 
raj. That after a time these litigants amicably adjusted their 
differences and tne proceedings were accordingly quashed ; but the 
promise to the plaintiff remaining unfulfilled, he has been obliged 
to have recourse to the present suit. 

The ground of action is, that the defendant, being the adopted 
son of Baboo Sheo Perkash Singh, is debarred by the Hindu law 
of inheritance from succeeding to the raj, inasmuch as an adopted 
son never succeeds to the estate of either his own father, brother, 
or nephew, the late raja staj^iding in the latter relationship to the 
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defendant. That as the immediate predecessor of the defendant 
died wit)iout issue^ the right of succession by the Hindu law should 
be in the proportion of one half to the sons of Sheo Perkash Sing, 
viz. the defendant his adopted son, and Lall Rameshur Buksh 
Singh, the son of his body and the other half to the plaintiff, as the 
son of Hur Perkash Singh — the Meetachurra and other Shasters 
and Macnaghten^s Hindu Law being cited as authorities. 

The defendant on the other hand urges “ that the raj, of which 
plaintiff claims a moiety, has from time immemorial been indivisi- 
ble ; the prevailing custom and usage being for the senior member 
of the family to be in possession of the raj and the others to derive 
a suitable maintenance only. That the acquiescence of Sheo Per- 
kash Singh and Hur Perkash Singh, in this usage was evident 
when Maharaja Jye Perkash Singh, the senior of these uterine bro- 
thers, held sole and entire possession of the raj, the juniors only 
enjoying such allotment as was provided for them by the chief, 
and that the deed of relinquishment executed by them in 1244, 
was sufficiehtly indicative of this. That upon defendant succeed- 
ing the late raja and assuining the title, theplaiii&tf, with a nume- 
rous collection of friends and relatives, affixed his signature volun- 
tarily to a deed in acknowledgment of defendant’s right to succeed. 
That Sheo Perkash Singh also presented a petition to the courts 
to give publicity to the event. That had the plaintiff any just and 
lawful right to the raj, he would indisputably have advanced his 
claim at the time when the question of succession was in summary 
litigation under Act XIX. of 1841, at the instance of Lall Rameshur 
Buksh Singh. That the plaintiff having conformed to an established 
usage during the life time of defendant’s predecessor, and having 
also acknowledged defendant’s right to succeed, vitiates his claim to • 
a division of the raj. The defendant denies also being the adopted 
son of Sheo Perkash Singh, remarking that the plaintiff has advanc- 
ed no proof ill support of the assertion, while on the other hand, 
Sheo Perkash Singh himself denied it at the time when his own son, 
Rameshur Buksh Singh, was an aspirant to the raj, and that upon 
such repudiation the defendant was maintained in his right. 
That the »plea of adoption is further refuted by the plaintiff 
•^having witnessed the farkhuttee” of Sheo Perkash Singh as well 
as the wurasutnama.” That even admitting the adoption his 
right remains unaffected, inasmuch as b;^ a precedent of the Sud- 
der Court, dated the 21st August 1807, it is distinctly ruled that 
in the event of there being no heirs, an adopted son succeeds to 
the estate of his natural father, and again, that under the allot- 
ment of maintenance made by Maharaja Jye Perkash Singh, the 
assignment in the equal proportion made to each would have beeuif 
disputed, had the adoption been a fact. In that case the defen- 
dant and Rameshur Buksh Singh would have been Jointly sharers 
of one portion, and plaintiff himself of the other. 
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Defendant denies having made any promise of partition to the 
plaintiff, alleging that when he was contending with Rameshur 
Buksh Singh for the entire raj^ it is not to be supposed that he would 
have hazarded his rights ^by promising to admit a shareholder^ 
but on the contrary that plaintiff presented a petition to the 
collector to have defendant's name recorded in the book of 
mutations as the legitimate successor to the raj, and himself 
as proprietor only of those estates which were formerly allotted 
to him for his own maintenance and support, the revenue of which 
he always liquidated to M^^haraja Jankee Pershad during his life 
time, and since his demise to defendant himself for some period. 
The great Diirbungha case with several others is quoted in proof 
of family usage having been upheld by the Sudder Court. 

The replication disallows any analogy between the suit at issue 
and that of Durbungha on the ground that the late Maharaja 
Jankee Pershad executed no deed before his death regarding the 
succession, or in favor of the defendant. It affirms that by usage 
the division of the raj has always obtained, inasmuch as upon 
the demise of Raja iloodur Singh, one of the ancestors of the 
family, without issue, the son and grandson of Baboo Nirmul Singh, 
to wit. Baboo Mandata Sha and Sodhan Singh, were successors 
to the property in equal shares, and again, in support of partition, 
that the circumstance of mouzeh Bahorumpoor, a component part 
of the raj property, appears to this date in the collector’s records 
as the joint property of Rajas Jye Perkash and Jankee Pershad 
Singh, to the extent of f rds for them and ^rd for Baboo Kour Singh ; 
add to which the fact of the fort at Doomraon being held by the 
parties now litigating and that of Buxar by Oodut Perkash Singh, 
, these individuals being severally and individually members of one and 
the same family. Decisions are then quoted of the Sudder Court 
to show that family usage has been disregarded in the cases cited. 

Plaintiff denies having witnessed the wurasutnamah as well 
as the petition said to have been presented by him praying 
for the mutation of defendant’s name, as raja, denouncing his 
signature to be a forgery, as also that of Ranee Muhraj Kour, the 
relict of the late Maharaja Jankee Pershad, she being dangerously 
ill at the time. Plaintiff reiterates the adoption of defendant 
under the class dattaca,” and arghts that otherwise, being the 
heir apparent, he lyould not have been selected as the guardian of 
his predecessor during his minority, referring to deeds in proof of 
the adoption. Plaintiff then urges that the deed of relinquishment 
on the part of Sheo Perkash Singh and Hur Perkash Singh in favor 
of their elder brother, recognizing him as the raja, as also the 
• assignment by Raja Jye Perkash in favor of Jankee Pershad^ 
cannot prejuffice his claim, since Raja Jankee Pershad died with- 
out issue, and without having executed any deed disposing 4>f the 
raj, as his predecessor had done ; that the question of succeasioii 
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therefore is necessarily open de novo to deteriiiiiiatioii and allot- 
ment. 

Defendant rejoins to the effect that the decision in the Durbungha 
case is based on family usage disallowing a distribution of the pro- 
perty, and not as alleged by the plaintiff upon the deed of succes- 
sion or will, filed in that suit, since the Hindu law current in Ben- 
gal and Mithila invalidates every deed of such a nature. 

The division of the raj between Mandhata Sha and Sodhan 
Singh is denied, and a decision of the Sudder Dewanny Adawlut, of 
the 9th November 1816, in the case o^ej Buhadoor Singh 
Sahibzada Singh, is adduced as upholouig the usage and customs 
of this family. The partition alluded to in favor of Jugdespoor 
and Buxar, is also negatived with the statement that they had 
respectively jagheers for maintenance, while their other extensive 
possessions arc acquisitions forming no part or parcel of the raj. 
The defendant urges that, if the raj was ever open to such a distri- 
bution, a division would naturally have occurred (on the 
death of Maharaja Vikrmajeet Singh, without issue) between the 
three sons of Baboo Dasht Dowun Singh, the brother of the said 
Vikrmajeet, viz. Maharaja Jye Perkash Singh and the Baboos 
Shco Perkash and Hur Perkash, and that the raj would not, as it 
has been shown, have fallen to one, viz. Raja Jye Perkash Singh. 
Construction No. 1007^ &c. &c., are quoted as respective of such 
usage. The defendant further refers to the baznameh executed 
by common consent, and to the enjoyment of a maintenance by 
plaintiff in accordance with it, as a mutual recognition of his right 
and title, and to Construction No. 942, as fatal to such a subse- 
quent claim. The defendant denying the adoption urges that the 
ibrainameh, or deed of relinquishment, and the ikrarnameh, or deed 
of acknowledgment, establish his right as well as that of his prede- 
cessor, inasmuch as the raj is indisputably an indivisible property. 
Defendant alleges that the execution of any deed in his favor on 
the part of Raja Jankee Pershad would have been an act of super- 
erogation, since his right to the raj was evident, as uncle of the 
deceased. The repudiation by plaintiff of his signature to the 
wurasutnamah is met by the fact of a similar undisputed petition 
from Sheo Perkash Sing, and the signatures of other individuals 
and the ranees who were also witnesses to the deed. 

The defendant finally cites the case of Musst.^^Koolsum Khanum 
versus Firman Ally as one in point. The parties there having 
once attested a bye mokassa^^ found it fatal to advance a claim 
to the property mentioned therein. 

The other defendants plead and prove independant ’proprietary 
right. 

Such then is a brief outline of the pleadings ; and the points 
therefore which 1 propose for consideration as being clearly those 
on which the case turns, are the foUowing. 
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Mrs/. Is the raj susceptible of division in consequence of the late 
Raja (H.) having died both childless and intestate^ or will family 
usage continue the succession entire to the next nearest heir ? 

Secondly. If it is divisible^ to what share is the plaintiff entitled ? 
if it is noty who is the next nearest heir, and is there any legal 
impediment to his succeeding to the raj ? 

Thirdly. Is the land now held by Seetul Fershad and other 
defendants their own h6na fide property, or does it belong to 
the estate of the late Raja (H. ?) 

The parol evidence ad^ced by the plaintiff goes to show that 
G. who is the second of A. was adopted by B. on the 
20th Bysack 1214 (12th May 1807>) he (G.) being three years 
of age at the time, and B., the adoptive father, having no child of 
his own at that period. 

That certain ceremonies were performed on the occasion, and 
' the consent of the necessary parties obtained thereto in the pre- 
sence of a large concourse of people. 

That the tonsure and marriage of G. were both performed in the 
family of his afcptive father, with whom he continued to reside 
subsequent to the birth of E. [own son of B.) which happened 
some six or seven years after the adoption. ' 

That A. B. and C. were living together at the time ; A. being 
forty and B. thirty or thirty-five years of age, the latter bringing 
up and supporting his adopted son entirely. 

That H., the late Raja, died childless somewhere near Mid- 
napoor in 1843, on his return from Juggernath, and that B. died at 
Benares early in 1847« 

That a short time after the death of H., D. demanded his share of 
the estate from G. (who had intermediately usurped the property,) 
and was promised his proper share on the termination of a suit 
then pending in the civil court, being a claim set up by E. versus 
6. for the whole of the raj. 

That D. disclaimed having signed any wurasutnamah ; that the 
widow of H. was ill at the time the wurasutnamah was written, 
and that D. was not present when G. was inaugurated as Raja. 

Such I conceive to be a short abstract of the leading features in 
the plaintiff’s parol evidence. 

Certain written questions were also sent to the most influential 
Rajas, &c., in thj neighbourhood ; and their answers are filed, 
disclaiming all knowledge of the division of Jugdespoor, Buxar, 
and Doomraon, asbwell as all knowledge of the asserted adop- 
tion of G. 

We coxhe now to the documentary evidence filed by the 
plaintiff. 

The two deeds on which he chiefly relies to support the 
plea of adoption are those dated 20th Kartick 1244, corres- 
pon^ng with the 13th November 1836, — the first being grant- 
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ed by A. the then raja, allotting certain lands for the main- 
tenance and support of G. E. and D., G. being designated in 
that document as the adopted son of B. The signatures of A. B. 
and C. are upon this instrument, witnessed by several individuals. - 

The other is a deed of the same date, wherein distinct mention 
is made of G. being the adopted son of B., and in alluding to E. 
he is contradistinguished as the son of the body^^ of B. The 
signatures of B. C. D. E. and G. are upon this instrument, simi- 
larly witnessed. 

Certain extracts from the collector’s books are also put in, to 
show that Nirputpoor, &c., are held fur zee^^ so as to support 
plaintiff’s right to include Sultan Singh and otlicrs as defendants. 

Extracts moreover from the collector’s register are filed to prove 
that 367 beegahs of land in Biihorumpoor are recorded in the 
name of Biiboo Kowur Singh of Jugdespoor, and 1 ,933 beegahs of 
the same in the name of A. of Doomraon, and that therefore the 
raj is divisible*. 

A genealogical table is likewise furnished by the plaintiff, 
showing in the reign of what ancestor the houses of Jugdespoor 
and Buxar branched from their parent Doomraon, and a few 
siinnuds to guide us in the determination of the years when these 
alienations took place. 

A number of precedents arc also put in to prove — 

That family usage will not supersede law ; 

That a son once adopted ceases to inherit in the family of his 
father ; 

That a wurasutnameh is no proof whatever of rip/it to succeed ; 

That a verbal adoption eveti is valid according to the Shasters ; 

That an hereditary zemindarree may be divided ; 

That ditto and that an adopted son is excluded from any 
share of the paternal inheritance, and that the mere act of per- 
forming the funeral rights of a deceased Hindoo can give no title 
of succession without proof of right ; and 

That the partition of an ancestrel estate may be effected, in 
opposition to the claim of one heir to hold the same as an indivi- 
sible estate. 

The evidence for the defence tends to show that H. died child- 
less and intestate, some where near Midnapoor, on his return from 
Juggernath (whither he had proceeded with his uncle on a pil- 
grimage) on the 1 4th May 1843, and that his rfuneral rites were 
performed publicly by his uncle G. on the 28th June. That on 
the following day his (G.’s) inauguration as raja took place in the 
presence of a vast number of people of high respectability, among 
whom was D. himself taking an active part in the ceremony. 

That on the 6th of July a wurasutnameh, or acknowledgment 
of heirship, was written in favor of G., duly signed by the two 
dowager ranees of A. and H. (the youngest being quite well at 
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the time^) by B. and many others^ amongst whom by the plaintifT 
himself. 

That G. was never adopted by B., and that the raj of Dooni- 
raon is indivisible. 

That the tonsure^ investiture^ and marriage of G. were all per- 
formed in the family of his own natural father. 

That B. died at Benares in 1847? and was succeeded in his 
property by his own son E. and not by G. 


That G., was born in 1803 

E., : in 1809 

and B., in 17^7 

the latter marrying in 1804 


That no deed was Avritten by A. conveying the raj to his grand- 
son (H.), and that B. and C. lived separate from their brother (A.) 

Such 1 believe may be looked upon as a concise abstract of the 
chief points in the evidence of some 40 odd individuals examined 
for the defence. 

The answer to the written questions sent to the neighbouring 
rajas affirm the raj of Doomraon to be indivisible. 

The documentary evidence put in by the defendant is as 
follows : — * 

A genealogical table tracing back the family to the timeof Vikr- 
majeet^ a period of about 1,900 years ago. 

A Avurasutnameh, or acknowledgment of heirship, dated the (iih 
July 1843 in favor of G., duly attested by the cazee of Bhojepoor, 
and signed by the two dowager ranees, by B., and by the plain- 
tiff himself with a number of witnesses. 

N. B. This document was first filed in the judge^s court five days 
afterwards, or on the 1 1th of the same montli. 

Two petitions from the two ranees dated the 11th July, inti- 
mating the death of H., the succession of G., and their own 
attestation of the deed in favor of G. 

A proclamation dated the 22d July 1843, inviting objections to 
the claim advanced to the raj, the plaintiff remaining silent 
throughout. 

A petition from B., dated the 1 1th July 1843, (in refutation of 
his son) E.^s statements, viz. that he (B.) had abandoned the world 
and had adopted G., •denying the adoption, and stating that the 
expression used in the deeds of November 1836 was purely one 
of endearment, a|id acknowledging G. to be the rightful heir to 
the raj. 

A roobakaitree of the judge dated 28th June 1843, summarily 
rejecting the claim of E., who sought under Act XIX. of 1841, 
to establish a better right to the raj than G. 

A deed written by A. dated the 19th August 1838, and regis- 
tered two days afterwards, setting forth that he was old and 
meditating a pilgrimage ; and that having every confidence in his 
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sonfG.) he appoints him mokhtar over all his property and the 
guardian of his grandson until H. should attain his majority. 

N. B. Here G. is distinctly designated by his father A. as son, 
and not a word about adoption. 

Two decisions of the Sudder Dewanny Adawlut, dated the 27th 
February 1846, in the great Durbungha case, cited as precedents 
for family usage. 

Decisions of the Sudder Dewanny Adawlut and other courts, 
to prove that a wurasutnamch,^^ &c., being once verified by 
signature, no further claim can lie ; but that it is good in law and 
equity, and cannot be disputed afterwards. 

A proclamation from the collectorate dated 12th of August 
1843, inviting objections to the mutations of names of A. and H. 
in favor of O., the plaintiff on this occasion also preserving silence 
throughout. 

A baznameh of E. dated 15th January 1844, praying that his 
case might be struck off, being a claim set up by him to the whole 
of the raj. 

A letter from the collector of Shahabad to the commissioner of 
the division reporting on the minor H., under the guardianship of 
G., dated 2d of May 1839, in which no mention Vhatever of adop- 
tion is made. 

Reply of B. to a case then pending in court, B. versus E., dated 
7th August 1841, in which no mention of adoption is made; but 
on the contrary the appellation of nephew is distinctly given by 
the asserted adoptive father to G. 

N. B. At this time there was no case in court regarding the 
question of succession. 

Roobakarrees of officers in the revenue survey, dated May and 
June 1844, regarding the boundaries of villages belonging to D. 
and G. 

N. B. No plea of adoption was asserted then. 

Petition of D. dated 8th December 1841, praying to be entered 
as proprietor of those lands which he acquired in gift from A. in 
lieu of maintenance. 

N. B. No mention of adoption then. 

Petition of D. dated the 2d February 1845, through his mokh- 
tar, Khadim Ally, praying that the defendant’ll name might be 
entered as raja in the book of mutations, and his own name as 
proprietor of Doomree, &c. • 

N. B. This mokhtar, Khadim Ally, is now the plaintiff’s leading 
counsel. 

Decisions of the Sudder Dewanny Adawlut, dated 9th Novem- 
ber 1816 and 26th May 1803, ruling that family usage forbade 
the division of Jugdespoor, formerly a component part of Doom- 
raon; that nearest heir succeeds, and adoption not proved, &c. 
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A Riinnud dated 9tli of October 1844, granted by the Governor 
General to G. on his accession to the raj. 

Decision of the Sudder Dewanny Adawlut, dated 28th November 
1843, recognizing G. as heir to H., with a view of carrying on 
certain cases then pending in court. 

Junnumputtur^^ of G., showing him to have been born on Mon- 
day the 18th Assiii 1860 Sumbut, or September 1803. Ditto of 
B. setting forth his birth in 1787 A. D., and of E. in 1809 A. D. 

Deeds dated 27th October 1836, to show that the mere inci- 
dental mention of a particular word is not fatal to such deed; as in 
tliis instance the plaintiff’s own father designates his brother (A.) 
as the son of Vikrmajeet, when he is in reality the son of Dasht 
Dowun Singh. 

Decision of the Sudder Dewanny Adawlut, dated 4th of August 
1812, ruling that the evidence of witnesses to the fact of an adop- 
tion being contradictory, &c. &c. &c., the presumption will be tliat 
tlie claim is unfounded. 

A deed of acquittance written by B. in favor of 6., dated 20th 
August 18387^ayiiig I have received 95,000 rupees which were 
in deposit with you ; neither I, nor my heirs^ will have any further 
claim against you.’^ 

N. B. Put in to prove that no adoption could have taken place, 
as there is no allusion whatever to such ; and that this is not the 
language which would be used by an adoptive father to his adopted 
son. This deed, moreover, is witnessed by plaintiff himself. 

A deed of conditional sale and receipt, dated 9th August 1831, 
wherein G. is distinctly designated as the son of A., which if he 
had been adopted by B. would not have been the case. 

A petition from the Jugdespoor Baboo, Kowur Singh, dated 1 1th 
March 1845, to prove that adoption is not prevalent in the family. 

An ikrarnamah” of G., dated the 13th November 1836, to 
show that on the very same date on which G. is designated in the 
other deeds as the adopted son of B., this deed sets him forth as 
the. son of A., without any allusion w'hatever to adoption. 

These, with one or two others of lesser moment, constituted the 
documentary evidence put in for the defence. 

I come now to the consideration of the first point which I pro- 
posed for enquiry, viz. Is the raj susceptible of division in con- 
sequence of the l^te raja (H.) having died both childless and intes- 
tate, or will family usage continue the succession entire to the 
next nearest heir ?V 

From the papers in this case, we gather that Jugdespoor, Buxar, 
and Doomraon originally constituted one property ; and from 
certain sunnuds and the genealogical table put in by the plain- 
tiff, it would appear that Jugdespoor branched off from Doomraon 
about 193 years ago, and that Buxar also became a separate estate 
from about 136 to 141 years ago. 
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Under what circumstances these alienations took place docs 
not clearly appear in proof ; and the question^ indeed^ at issue is 
not so much what originally constituted the Doomraon property, 
as whether, since these separations, Doomraon itself has continued 
indivisibly inheritable for such a length of time as to give family 
usage on this point the prescriptive force of law. 

Now, I certainly think, that by the plaintiff^s own showing the 
custom of nearly a century and a half, coupled with the many suc- 
cessions which have occurred within that period, is a very fair guide 
to the establishment of family usage ; and there can be no doubt 
wliatever that Doomraon has, for this period at leasts descended 
entire to one individual ; but lest this should be deemed insufficient, 
we have a decision of the Sudder Dewanny Adawlut on record, 
dated 9th November 1816, ruling that family usage forbade the 
division of Jugdespoor even. If, therefore, the branch is unsuscep- 
tible of division, a fortiori must the parent estate be. 

But argues the plaintiff, I have proved that the raj is divisible, 
because I have shown that 367 beghas of land in Buhorumpoor 
are recorded in the name of Kowur Singh, the Jugdespoor Baboo, 
and 1 ,933 beghas in that of the Doomraon proprietor. To this 
argument I have only to oppose the fact that Doomraon pays in a 
revenue to Government of about two lacs of rupees per annum ! ! 
Nor can I look upon the unexplained circumstance of a mere 
atom of land being thus recorded as any proof whatever that the 
raj is divisible. The argument really is too puerile to require fur- 
ther comment. 

But continues the plaintiff, the late raja died childless and in- 
testate, 1 therefore claim the enforcement of the provisions of 
Regulation XL of 1793.^^ 

There can be no doubt whatever that the late raja died as stated, 
but the plaintiff is apparently forgetful of a later enactment ; for 
what says Regulation X. of 1800? It runs thus : — 

By Regulation XI. of 1793, the estates of proprietors of land, 
dying intestate, are declared liable to be divided among the heirs 
of the deceased, agreeably to the Hindu or Mahomedan laws. A 
custom however having been found to prevail in the Jungle Mehals 
of Midnapoor and other districts^ by which the succession to land- 
ed estates invariably devolves^to a single heir without the division 
of the property, and this custom having been Ipng established,^^ 
&c. &c., it is therefore enacted as follows : — 

Section II. Regulation XI. of 1793 shall not be considered to 
supersede or affect any established usage which may have obtained 
in the Jungle Mehals of Midnapoor and other districts^ by which 
the succession to landed estates, the proprietor of which may die 
intestate, has hitherto been considered to devolve to a single heir, 
to the exclusion of the other heirs of the deceased,” &c. &c* 
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Here then we have the Regulations of Government distinctly 
providing for a case like the present. 

Again, in Macnaghten^s Sudder Reports, Vol. III. page 41, is a 
note as follows : — 

This custom, by which the succession to landed estates invji- 
riably devolves on a single heir, without a division of the property, 
has been recognized and declared legal by Regulation X. of 1800. 
A formal enactment was not perhaps necessary as far as the Hindu 
law is concerned ; that law itself providing for exceptions to its 
general rules, and declaring that particular customs shall supersede 
general laws. ^ A decision must not be made solely by having 
recourse to the letter of written codes ; since if no decision were 
made according to the reason of the law, (or according to imme- 
morial usage, for the word yucti admits both senses,) there might 
be a failure of justice.^ — Colebrooke^s Digest of Hindu Law, Vol. 
11. page 228.” 

I think, therefore, we may dismiss the first point very safely by 
declaring thaj^he raj of Doomraon is not susceptible* of division ; 
but that family usage, recognized and supported as it is by our own 
Regulations as well as by the Hindu law, will preserve the succes- 
sion entire to the next nearest heir. 

This brings us then to the discussion of the latter part of the 
second query, viz. who is the next nearest heir, and is there any 
legal impediment to his succeeding to the raj ? 

Now a mere glance at the sketch of the family which I have 
given in an early part of this narrative, will show at once that the 
defendant G., who is the uncle of the late raja, is unquestionably 
the next nearest heir, and that the succession must devolve entire 
to him, unless there be some disqualifying cause. This of course 
will render it necessary to discuss, in all its bearings, the plea of the 
adoption of G. into the family of B. 

The two documents on which the plaintiff chiefly relies to esta- 
blish this point are those dated the 20th Kartik 1244,or 13th Novem- 
ber 1836, in which G. is distinctly designated as the adopted son of 
B. The originals of these documents have not been produced; 
but I have no reason to infer that the copies are any thing but what 
they purport to be. These copies were originally made and delivered 
on the 19th December 1836, by ordeV of a former judge dated the 
29th November precedirtg. 

The production of these deeds at that time was entirely a spon- 
taneous act on the part of the parties concerned, for there was no 
case in court at that period requiring them ; and had there been no 
other object in view than to perpetuate their genuineness, one 
would think that the register of deeds would have been the correct 
officer before whom they should have been brought and registered. 
Be that as it may, however, the defendant does not dispute the 
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correctness of the copies ; and I only mention the above lest it 
should be thought that it had escaped my notice. 

Here then are the documents in which distinct mention is made 
of G. being the adopted son of B. ; but as these alone are totally 
insufficient to establish an adoption, although they may be looked 
upon as excellent circumstantial evidence, we must proceed to the 
direct proof on this point presumed to be furnished in the testimony 
of about 20,000 individuals ; and here I must say that it is impos- 
sible to rise from the perusal of this evidence, without a painful 
conviction that the whole is tutored and utterly worthless. 

The plaint is altogether silent as to the how, where, and when 
this adoption took place ; but this deficiency is supplied by the wit- 
nesses with such an air of freshness and minuteness of detail as t6 
lead one to imagine that they are deposing to an occurrence of yes- 
terday, instead of to one of 40 years standing ! ! They arc gener- 
ally speaking individuals residing on the plaintiif^s property : the 
causes assigned for their presence at the different ceremonies and 
occasions are frivolous to a degree. They deposfiu to a nicety, 
forsooth, from the training they have undergone, to the points on 
which it was pre-determined they should be examined, even 
though those queries have reference to circumstances of 40 years 
standing ; but when they are asked to depose to matters of more 
recent occurrence, materially affecting the issue of the case and 
operating as a test of their veracity and strength of memory, they 
are entirely ignorant of dates, circumstances, &c. &c. Nor does it 
appear how it was ascertained by the plaintiff that individuals 
residing away from the spot where the asserted adoption took 
place, happened to be present at these particular ceremonies, &c., 
some 40 years ago ! ! ! 

The inference is that the surrounding villages were ransacked 
for recruits ; for witnesses in short, whose age and indifference to 
the obligations of an oath I'cndered eligible for enlistment in the 
plaintiff^s cause ; and I will further add that if evidence such as this 
is to be deemed sufficiently conclusive to establish an adoption, 
there is not a raja on his throne at the present instant who may 
not with equal facility be displaced, and the whole aristocracy of 
India be annihilated in time. 

I conceive it highly improbable, moreover, that A., who had 
only two sons, should have thought for a fnomertt of parting with 
one ; knowing, as every well educated Hindu must have known, 
that a son once adopted ceases to inherit in tiie family of his na- 
tural father ; and that if death deprived him of his eldest boy, the 
raj would pass into other hands. The only text, however, which I 
find bearing on this subject is the following : — 

According to the general prohibitory rule, ^ by him who has 
one son only, the gift of that son is not legal, ^ Cuvaira Biiatta 
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says : The gift of a son by a man who has two sons, must not be 
made ; for he, having quoted the text of Saunaca, By a man 
having several sons, the gift of a son is to be made, on account 
of difficulty,) observes, that on the death of the other son, tlie 
lineage would be extinct/^ Vide Notef at page 178, Vol. II. of 
Macnaghteii^s Hindu Law. 

This, though I am inclined to believe, is looked upon as more 
dissuasive than peremptory. 

Why however should B. (who by his horoscope could only 
have been twenty years of age at the time of the asserted adop* 
tion) have so far abandoned all hope of progeny himself as to con- 
template at that early age the assumption of the character of 
adoptive father? I candidly confess that I can find no motive 
whatever either for A. to give, or for B. to receive a son in adoption 
at that period ; but, on the contrary, I can see very cogent reasons 
why neither should do either one or the other. 

It is worthy of remark too, that the first we hear of this asserted 
adoption is thiifc conveyed in the documents of November 18^36, a 
period of nearly thirty years after the occurrence is supposed to 
have taken place. Now surely, if it was a matter of such noto- 
riety as the plaintiff’s witnesses would wish us to believe, how 
comes it that none of the influential rajas in the neighbourhood 
should have heard aught about it ? 

Great stress was laid by the plaintiff^s vakeel on a certain roo- 
bakarree, dated the 19th January 1842, in a case then pending 
in the principal sudder ameen^s court, B. versus E., wherein allusion 
is made to the deeds of the 13th November 1836, reciting G. as 
the adopted son of B. ; urging that as none of the parties who now 
dispute the adoption ever did so then, they are therefore debarred 
at the present moment from so doing. But it is to be observed 
that the party who now disputes the adoption was in no way con- 
cerned in the case then sub lite; hence this, as a proof of his 
tacit consent to the plea of adoption, is totally irrelevant. 

A reference will now be made to some of the principal docu- 
ments filed by the defendant, which will throw still further light 
upon this case ; and first, with regard to the petition of B. da- 
ted the 11th of July 1843, wherein, he distinctly denies having 
adopted G. according to the Shasters, but expressly states that 
the expression uked by him, was purely one of endearment. 
Here then is a key to the solution of the origin and progress of 
this case ; a fortuitbus expression of tenderness is cleverly meta- 
morphosed into good circumstantial evidence of adoption, which 
is eventually bolstered up by the tutored testimony of a score 
of worthless witnesses. 

There are also several documents to prove that both before and af- 
ter the deeds of 1836, Q. is designated as the son of A. ; one particu- 
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larly of the very same date as those on which the plaintiff chiefly 
relies, and which was produced with the others before the judge 
on the 29th November 1836, and no mention whatever of adop- 
tion is to be found herein. 

The petition of the plaintiff, dated the 2d of February 1845, 
filed in the collector's office by Khadim Ally, his mookhtar, praying 
that the defendants name might be registered as raja in the book 
of mutations and himself as proprietor only of Doomree, &c., is to 
me a most convincing proof that at that time the idea even of a 
bond fide adoption had never entered the plaintiff^s mind. This 
very Khadim Ally being the plaintiff^s most strenuous advocate 
on the present occasion ! ! 

Again, we find the plaintiff* taking a conspicuous part in the 
inauguration of defendant as raja on the 29th June 1843, and 
publicly affixing his signature to the wurasutnameh^^ on the 
6th of July following, in open and unreserved acknowledgment of 
the defendant's rightful succession to the raj. Are these, I would 
ask, the acta of a person who entertained the remot^iift suspicion 
even that the birthright of defendant had been forfeited by 
adoption ? 

With all this mass of evidence therefore before me, and with all 
the fair inferences deducible therefrom, I cannot but come to the 
conclusion that no adoption has been proved to the satisfaction of 
the court, and that the plaintiff is not entitled to any share in this 
estate, but that, on the contrarj^, it must devolve entire to the 
defendant (G.) as the next nearest heir — there being no legal im- 
pediment whatever to his succeeding thereto, and enjoying both 
the raj title and the raj domain of Doomraon. 

With the above view of the case, the third point which was 
reversed for consideration need not be entered upon, as it falls of 
necessity to the ground. It only remains therefore to record that 
the plaintiff^s suit is dismissed with all costs chargeable to him. 

P. S. The names of the parties concerned in this suit are so 
perplexingly alike, that I was obliged to alphabetize the leading 
characters to render the case at all intelligible. It being one also 
of vast importance, and from its amount (nearly 38^ lacks of 
rupeesi) eventually appealable Jo the Queen in Council, I have 
(taking as my guide a recent decision of onepf the Sudder Judges) 

deemed it advisible to record at length the grounds on which 
my judgment rests/^ 
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Present: IL STAINFORTH, Esq., Judge- 

The 14th April 1848. 

No. 141 of 1847. 

Appeal from the decree of Baboo Hergouree Bose, Moonsiff of 
Russoolgunge^ dated 2Qth June 1847. 

Kumul Narain Rai, Appellant, 
versus 

* Sheik Bukhshee Muiidul, Respondent. 

Respondent sued, on the 13th of August 1846, to effect 
reversal of a summary decree, dated 17th June of the same year, 
in a suit, of the institution of which he alleges to have been unin- 
formed, and for recovery, with interest, of the sum of 16 rupees, 

1 anna, 6 pie, the amount which he had lodged in the collector's 
court in pursuance of the said decree, under which he was adjudg- 
ed liable to pay rent of I koolba 10 kears of land, for the year 
1252 B. S., in mouzah Pooran Kala Rooka, the property of appel- 
lant, under a kubooleut, which was, he alleged, to have been exe- 
cuted, but which was never executed by him, he having never 
tenanted land saving in mouzah Pooran Kala Rooka, in talooka 
chuk Rarakishunpoor, the estate of Mooraree Chunder Rai. 

Appellant alleged, in his answer, that respondent, on the 
22d Phalgoon 1249 B. S., executed a kubooleut, or agreement, to 
])ay 1 1 rupees rent of 1 koolba, 10 kears of ealam land in mouzah 
Pooran Kala Rooka, originally settled with his (appellant's) father 
and uncle; that respondent paid rent for 1250 and 1261 B, 8., 
and that, as it was withheld for the year 1252, it had been realized 
under the summary decree. , 

The moonsiff. Baboo Hergouree Bose, decreed the claim, which 
he held proved by respondent's witnesses, seating aside the evi- 
dence adduced by appellant, because of discrepancies in it, because 
there was no mention of the kubooleut in the plaint filed in the 
summary suit, and on other grounds. 

Appellant now urges, in general terms, that his defence is 
proved, and ought not to have been rejected on trivial grounds, 
but tested by local investigation, if the evidence adduced by hiu) 
w'as not deemed sufficient. 
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Judgment. 

Appellant realized rent, under an exparte summary decree given 
in accordance with a kubooleut, or agreement, to pay it, and 
affirmation of the decree must apparently rest on proof of the 
execution of the kubooleut by respondent. I am not satisfied 
that he ever executed it ; there is no mention, in the plaint filed 
ill tlie summary suit, of the existence of such a document, though 
it was subsequently brought forward ; but, had it been a true 
document, it would, in my opinion, have been prominently noticed 
in the plaint; moreover there are discrepancies in the evidence, 
noticed by the moonsiff, and this important difference, that, while 
appellant stated to the deputy collector (proceedings of the 17th 
June) that he was in Assam, when the kubooleut was executed, 
and that it was given to his mohurrer, one of his two witnesses 
before the deputy collector stcited it to have been executed in his 
presence. Under these circumstances, I concur with the moon- 
siff in deemi^ the kubooleut unworthy of reliance, and in dis- 
believing appellant's statement. 

It is therefore ordered, 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed with costs. 


The 18tii April 1848. 

No. 220 of 1847. 

Appeal from the decision of Moonshee Chytunchurrun DaSy Moon- 
^f Lushkerporcy dated \Ath September 1847. 

Rainchurrun Surmah, Appellant, 
vei'sus 

Doorgachurriin Surmah and others. Respondents. 

Respondents sued for 9 rupees, 15 annas, 6 pie, their share of 
the costs of an appeal, with interest, ^stating that appellant, Door- 
gachurrun, (respondent,) and the late Ramlochun Surmah, hus- 
band of Surbomungla, (own brothers,) living humtaamy sued for 
some land, and obtained a decree for part of it without costs ; 
that, therefore, in Assar 1249 B. S., an appeal was preferred, at 
the cost of the three brothers, in the name of appellant ; that 
respondents joined in advancing the expense of the usual pro- 
cesses ; that, in Bhadoon 1249, appellant separated from them, 
iiud a decree was given for costs, in the following Agranun ; that 
the matter was adjusted between the decreeholders, and those 
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against whom the decree was passed, and the costs of the nioon- 
siff^s court and those of the court of appeal were stated to be 
16 rupees 4 annas, and of this respondents realized 10 rupees, 
13 annas, 4 pie, e., two-thirds of the whole ; but that, after tiiis 
appellant took out execution of the decree in his name, and, in 
spite of respondents^ objections, obtained a summary order that he 
alone should realize the costs — this suit is thus brought to set 
aside this order, and to enforce respondents^ right to the share of 
the costs realized by appellant. 

Appellant resisted the claim, alleging that the costs were allow- 
ed at his sole charge ; and that he separated from liis brothers in 
Bhadoon 1249, because they would not contribute their share. 

The respondents, in reply, stated that all their property was 
in family partnership, and that none had been acquired by appel- 
lant alone. 

The moonsiff. Baboo Chytunchurrun Das, decreed the claim 
with a deduction of interest on 2 rupees, because in the appeal 
cases it was* ordered that the costs should be paid to appellant 
and the rest ; because the brothers were humtaam, having equal 
interest in the property decreed ; and because it was proved, by 
the evidence taken before moonsiff, and by the ameen, that all 
joined in advancing the costs of appeal, while appellant had not 
produced proof that he alone defrayed them. 

Appellant now re-urges his former pleas, alleging that he 
raised the money for the costs by begging, and that the evidence of 
respondents^ witnesses, as to respondents having advanced part of 
the costs of appeal, is hearsay, while Kishenchunder Bhutacharge, 
one of their witnesses, has deposed to respondents having ad- 
vanced no part of the costs of appeal ; and that, being ill, he was 
not aware that he was required to furnish proof of his defence ; and 
therefore could not produce it ; but that, as the papers shewed 
that the costs were defrayed by him, the case did not depend on 
evidence to be adduced by him. 

Judgment. 

The order in the decree, in the case of appeal, is inconclusive, 
admitting of two constructions, but I think it proved that the 
parties joined in advancing the costs of the appeal, a fact rendered 
probable by the circumstances that the brothers were at the time 
living humtaam, in family partnership. Appellant's plea of ill- 
ness is inadmissible, and his assertion, that ^ishenchunder, res- 
pondents’ witness, had denied that respondents contributed to the 
costs of appeal, is incorrect. 

It is therefore ordered. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed with costs. 
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The 19th April 1848. 

No. 235 of 1847. 

Appeal from the decision of Baboo Chytunchurrun Das^ Moomiff 
of Lushkerpore, dated \9th November 1847. 

Gy an Das Bishnoo^ Appellant, 
versus 

Ruttiin Bislinoo and Bishunpershad Bishnoo, Respondents. 

Appellant sued for 32 rupees, damages in consequence of hav- 
ing been foully abused and assaulted by respondents. 

Respondents denied the assault and abuse declared by appellant, 
countercharging him with abusing them. 

The moonsiff, Baboo Chytunchurrun Das, held, the charge 
advanced by appellant not proved, and dismissed his claim. 

Appellant now urges that he was about to take measures for the 
adduction of his unexamined witnesses, when, yielding to the soli- 
citation of respondents and others, he agreed to compromise tlie 
matter for 8 rupees, which sum was paid to him ; that he was 
about to file a razecnameh, but that the moonsiff dismissed the 
suit only four days after the court had been re-opened, on expira- 
tion of the Dusserah vacation ; and that had his claim been untrue, 
the sum quoted would not have been paid to him, and he prays 
that further evidence be taken, and the balance of his claim decreed 
with costs. 

Judgment. 

I find that on the 24th of August last, the moonsiff required 
appellant to adopt measures for the attendance of his Mutnesses, 
and that two witnesses were examined on that date, and two more 
on the 1st of September following, after which no steps were taken 
by appellant till the case was brought to a hearing on the 13th of 
November (that is to say, after lapse of six weeks without appel- 
lant having proceeded on it), and digimissed ; under such circum- 
stances, were the case remanded, it could only be so treated in 
order to be dismissed on default, but appellant admits having 
received 8 rupees in satisfaction of his claim ; and this being the 
case, I see no reason*to exercise any interference in the decision of 
the moonsiff. 


It is therefore ordered. 

That the appeal be dismissed, and the decree of the m(%nsiff be 
athrmed with costs. 
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The 20th April 1848. 

No. 11 of 1847. 

Appeal from the decision of Baboo Hergouree .Bose^ Moonsiff of 
Russoolgungey dated hth December J 846. 

Bishuii Maya Dibia and otliers^ Appellants^ 
versus 

Byjnath Surniah and others^ Respondents. 

Appellants and Shanund Ram Surmah sued for 4 jot, 2 reg 
of land, with mesne profits, stating that there is 2 pao, 3 jet, 
2 reg of land, including a tank, on the eastern side of their dwel- 
ling house, in talooka Unund Oodee, No. 141, their hereditary 
property ; and that respondents encroached on the northern boundary 
of it on the Ist of Chyt 1242, dispossessiltig them of 4 jet, further 
dispossessing them of 2 reg on the 16th Poos 1251, under cover of 
an order according to Act IV. of 1840, by cutting a ditch ; 
and they added that Shanund Ram had disposed of his share to 
Rajkishun, Joogulkishun, and Bhowanee Pershad, appellants. 

Byjnath Surmah, Gopalkishun Surmah, and Narain Surmah 
denied the encroachment, and asserted the land in suit to be in 
talooka Gunesh Hoolas No. 127> their property and possession, 
in which they were confirmed by the decision under Act IV. of 
1840. 

Appellants urged in reply, that, by the halabadce measure- 
incut, which took place in 1234 B. S., the land in suit was mea- 
sured as appertaining to their homestead under plot No. 2,525. 

Respondents rejoined, alleging contrarily that it was measured 
in connection with their homestead under plot No. 2,527- 

The moonsiff, Baboo Hergouree Bose, rejected the evidence of 
appellants^ witnesses, in consequence of discrepancies. He found 
it proved, by evidence on the part of respondents, by local investi- 
gation through an ameen deputed by him, as well as by the evi- 
dence on record in the suit under Act IV. of 1840, that the land in 
suit was in respondents^ possession. He himself visited the place, 
and measured plots 2,525 and 2,527^ as pointed out to him by 
Shanund Ram, in the presence* of the respondents, wbo defended 
the suit, and made a map of the ground, wHen reifpondents urged 
that the measurement was unfairly made, the length being made 
the breadth, and vice versd^ as would be clear wAe the ground, on 
which appellants’ house stood, measured, but Shanund Ram was 
unable to state under what plot the ground of his house had been 
measured (in 1234), an inability which the moonsiff attributed to 
consciousnets that the land would only be shewn, by the mea- 
surement prayed by the respondents, to belong to the latter : and 
on these, and other grounds, he dismissed the suit with costs* 



88 


ZILlLAH sylhet. 


Appellants now urge that their claim is proved by the evidence 
of their witnesses in which there is no discrepancy ; that the 
aineen^ deputed by the moonsiff^ acted with partiality^ taking the 
evidence of persons who were indebted to^ and were under the influ- 
ence of respondents^ and at enmity with appellants ; that there is a 
path between the land in suit and the ground of appellants^ home- 
steady which was measured (in 1234y in a separate ploty and that it 
was therefore impossible that they should have annexed any part 
of the land of the ploty of which the land in suit forms a party 
to the plot on which their house stands ; and thaty if the two 
plots of respondents^ land were measuredy the land in suit would 
be shewn to be in excess of the quantity belonging to them. 

Judgment. i 

The two plotSy Nos. 2^525 and 2y527j to which the land in suit 
is declared by the parties re§pectively to belongy were both mea- 
sured by the moonsiify as pointed out by Shanund Ram^ co-plaintiff 
with appellantsy and the moonsiif found appellants^ plot, No. 2,525y 
to measure, jvith inclusion of the land in suit one way, i. e. north 
and south 5 kahwuns, and kahwuns the other, which dimen- 
sions agree with those in the roll of the measurement of 1234 
B. S. filed by appellants ; while, on the other hand, he found re- 
spondents^ plot. No. 2,527) to measure 5 kahwuns, 1 pun by 5 
kahwuns, shewing agreement with the measurement of 1234 in 
an easterly and westerly direction, and loss of 15 puns on the 
northern and southern direction, u e, the direction in which the 
encroachment is alleged by appellants to have been made. Thus, 
if the land in suit be excluded from the measurement, north and 
south, of each plot, both parties appear to have less than the land 
roll indicates them entitled to, and the land roll is therefore of no 
avail as evidence in the matter, and I must look to the evidence. 
The witnesses of each party have generally sworn for the party in 
behalf of which they were called; but I observe that one of them, 
Motee Ram, who, though produced by respondents, was named 
by both sides, has deposed in favor of respondents ; and 1 
further notice that respondents’ witnesses, taken before the moon- 
siff, live in the same place with the parties, while those of appel- 
lants live at some distance and are not likely to know which of 
the contending parties is owner of the very small portion of land 
under litigation) and the evidence under such circumstances appears 
to me to preponderate in favor of respondents ; at all events appel- 
lants, who were 4)ound to prove their case, have not done so to 
my satisfaction, and measurement of plots other than Nos. 2,525 
and 2,527, which have been measured, would obviously have no 
effect in their favor. 

It is therefore ordered. 

That the decree of the moonsifl be affirmed, and the appeal 
dismissed with costs. 
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The 20th April 1848. 

No. 204 of 1847. 

Appeal from the decision of Moonshee Chytunchurrun Das, Moon- 
siff of Lushkerpore, dated Sth September 1848. 

Izzut Shah Faqueer^ Appellant^ 
versus 

Sheik Dagoo^ Respondent. 

Appellant sued for 32 rupees, damages, stating that, on the 
^15th of Poos 1253 B. S., respondent abused his son, Moojeed- 
oollah, and that he went to enquire about it at a feast in the house 
of Mahomed Azeem, when respondent struck him with a shoe on 
the head, abused him, and was about to strike him again, when 
Nuseemoollah intervened, and .prevented him from doing so. 

Respondents resisted the claim, and alleged that he and others 
told appellant’s son to go and call others to the feast, when he 
refused and went home, and afterwards appellant came and abused 
respondent, and ran at him for the purpose of beating him ; that he 
(respondent) was actuated with the same desire, but was prevented 
by persons who interposed : he adds that appellant lives by beg- 
ging, and has sued for damages, which are disproportioned to his 
circumstances ; and that the witnesses who have given evidence 
are connected with him or under his influence. 

Appellant, in reply, urges that his claim is made out ; that Ram- 
churrun Rai and Gourkishwur Rai investigated the matter, and 
ascertained that respondent had struck him with a shoe ; and that 
respondent six rupees with Ram Narain Shah, in order to 

compromise the matter, but that he (appellant) had not accepted 
it, and that, in consequence, respondent had vindictively caused 
his brother, Manoollah, to sue appellant’s son and others for 
damages : and he prayed that the zemindars, &c., above named 
should be sent for and examined. 

The moonsiff. Baboo Chytunchurrun Das, dismissed the suit on 
account of discrepancies in the evidence of appellant’s witnesses, 
while from the evidence of two witnesses named by the parties, and 
two cited by respondent, it was clear that the pa 4 rties had quar- 
relled and abused each other, but that the blow with a shoe was 
not proved, noticing that appellant had not taj^en measures for 
the adduction of the other witnesses. 

Appellant now urges that respondent offered him 15 rupees, 
which was refused ; and that, in consequence, after long lapse of 
time, he gained over two of his (appellant’s) witnesses, and filed 
an answer in the case, adducing the evidence of these faithless 
witnesses and two others equally false. 
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Judgment. 

The four witnesses adduced by appellants swear to the assault, 
and two witnesses named by the parties, and two witnesses named 
by respondent, speak to the occurrence of abuse on both sides, 
but do not speak to the assault, still I observe that the proclama- 
tion for the appearance of respondent expired on the 12th of 
March 1347^ and that his answer was admitted on the 20th 
April following, on the plea that he had been absent trading, but 
no enquiry was made into the truth of this plea, which is contra- 
dicted by appellant, who affirms that the answer was only filed 
because he (appellant) would not accept the offer made to him, 
the witnesses being gained over* Under these circumstances it^ 
seems to me doubtful whether justice has been done in the case, 
and it may admit of elucidation if the evidence of Gourkishwur 
Uai, Ramchurrun Rai, and Ramnarain Shah, and such other 
persons, as their testimony may shew to be cognizant of the facts 
of the case, be taken. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and that the case be 
remanded for further investigation as designated above. The 
price of stamp of the petition of appeal will be returned, and a 
proper order for the costs of this appeal will be passed by the 
moonsiff, who, in the event of his decreeing in favor of appellant, 
and the damages awarded not exceeding 15 rupees, should consider 
whether he is entitled to costs, after having, as he states in appeal, 
rejected the sum of 15 rupees, offered to induce him to forego 
his suit. 

The 22d April 1848. 

No. 14 of 1847. 

Appeal from the decision of Rai Radhagobind Shome, late Principal 
Sudder Ameen of Sylhetj dated 2\8t June 1847. 

Manickchunder Deb, Appellant, 
versus 

Dowlut Mahomed and pthers, Respondents. 

RESPONDEN'ies sued for possession, with mesne profits, of 
8 koolbas, 9 kear, 1 pao, 3 jet of land, u e. for -|%ths of 3 mouzahs 
in talooka Priag, Jio. 4 of pergunnah Dohalea. 

Appellants resisted the claim, pleading the law of limitation in 
bar of it, with other pleas. 

The late principal sudder ameen, Rai Radhagobind Shome, over- 
ruled all the pleas, and decreed the claim in respondents’ favor. 

The parties have now filed a deed of amicable adjustment of the 
dispute, under which they are to enjoy each half of the land in suit, 
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respondents being at liberty to take out execution in case their 
half be not relinquished by appellant; and their coats in the court 
of first instance and in this court are to be charged to the parties 
respectively ; and no further claim is to be made for mesne profits^ 
of which respondents acknowledge to have received 90 rupees 
from Deepchund, one of the persons sued. 

It is therefore ordered^ 

That the decree of the principal sudder anieen be reversed, and 
that the suit be decided according to the deed of adjustment. 

The 22d April 1848. 

No. 160 of 1647. 

Appeal from the decision of Baboo Bam Taruk Rai, Moonsiff of 
Hingajeeahi dated 2Sth July 1847. 

Gopeekant Chuckerbuttee, Appellant, 

• versus 

Gobindram Deb, Respondent. 

Respondent sued for 14 rupees, 8 annas, 9 pie, i. e. for 8 ru- 
pees the value of a bullock, illegally accused to be sold by appel- 
lant, under claim of rent when none was due, he not tenanting 
appellant’s land, plus an equal sum as penalty, and minus 1 rupee, 

7 annas, 3 pie, proceeds of the sale delivered to respondent. 

Appellant answered alleging that respondent was debtor to the 
extent of 3 rupees, 6 annas, as rent in 1252 of 4 kear, 2 pao, and 
in 1253, of 2 kear of burmooter land in the name of Uiiunt Ram 
and Radhakant, held by appellant, under a pottah in the names of 
Haleeshunker Chuckerbutee and others ; that respondent executed • 
a kuboolcut, or engagement, for the rent, on the 5th July 1252 
B. S. and paid 6 annas rent for 1252, but withheld the balance, 

2 rupees, 6 annas, which was realized, with 1 rupee for an instal- 
ment on account of 1253, under the provisions of Reg. V. of 1812. 

The moonslff. Baboo Ram Taruck Rai, held it proved by re- 
spondent’s witnesses that respondent tenanted no land belonging to 
appellant ; he observed that two of these witnesses had deposed 
that they themselves and others were tenants of the land of the 
rent in suit paying rent to iFechoo Thakoor, brother of appellant, 
and that it was thus clear that the rent hdd been exacted by 
appellant though respondent was not tenant of his land ; that 
though appellant had filed a kubooleut, and caused it to be attested 
by the evidence of two witnesses, the deed itself had the appear- 
ance of being a fabrication, the writing on it being in new ink, and 
the paper old. He further made a local investigation, on which 
appellant’s defence was not substantiated ; and on these, and other 
grounds, he decreed that respondent should receive 13 rupees ; 
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1 anna^ 6 pie, i. e, the value of the bullock, minus the surplus pro" 
ceeds of the sale paid to respondent, and plus an equal sum to the 
remainder as pen^ty, with coats and interest. 

Appellant now urges that execution of the kubooleut is proved ; 
that it is not open to suspicion as averred by the moonsiff, who could, 
had he chosen, have taken the evidence of two un examined sub- 
scribing witnesses to it ; and that, when the moonsiff was making 
the local investigation, he presented a petition that the evidence 
of the most respectable persons in the neighbourhood should be 
taken, on which the moonsiff caused summons to be issued, but 
decided the case without enforcing their attendance. 

Judgment. 

The investigation in this case appears to me imperfect. Appellant 
petitioned, on the 13th of July, that the evidence of several wit- 
nesses should be taken. The moonsiff ordered issue of summons 
for their attendance on the same date, and, on the 24th idem, a 
return was made shewing that one of the witnesses bad acknow- 
ledged the summons with his signature, and that five others had 
refused to sign : and the moonsiff* passed an order filing the sum- 
mons with the record of the suit, which he disposed of on the 28th 
idem. Appellant appears to me entitled to have opportunity for 
causing the attendance of these witnesses. 

It is THEREFORE ORDERED, 

That the decree of the moonsiff be reversed, and the suit re- 
manded for further investigation. The price of the stamp of the 
petition of appeal will be returned, and the rest of the costs provided 
for in the moonsiff^s future decree. 


The 24th April 1848. 

No. 135 of 1847. 

Appeal from the decision of Baboo Sharoda Pershad Gkose^ Moonsiff 
of Ajmereegunge^ dated 9th June 1847* 

Sheik Suddoo, Appellant, 
versus 

Sheik Durbaree and othefis. Respondents. 

Sheik Durbare^, Urzan Beebee, and others, sued for 60 
rupees, damages, stating that, on the 19th of Sawun 1253, appel- 
lant assaulted Urzaif Beebee, a connection of the other plaintiff^ s, 
and called them all muchooas^ fishermen ; and that, on the 12th 
Jyte 1248, Sheik Dagoo, appellant's brother, similarly abused Sheik 
Durbaree, and that in consequence of the repeated abuse which had 
been given, they, respondents, had been excommunicated at a 
feast given at the house of Sheik Anoo. 
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Appellant denied the foregoing statement, urging that the suit 
was preferred at the instigation of his enemies ; that the plaint 
exhibited three grounds of suit, to wit, first, the assault by appellant 
on Urzan Beebee, secondly, the abuse of respondents by appellant, 
and thirdly, the abuse by Sheik Dagoo, which could not be incor- 
porated in a single suit; that he was absent at the time of the alleged 
abuse on the 19th Sawun 1253; and that Urzan Beebee had accused 
him of having married the daughter of a muckooa^ and that he was 
about to sue for damages in consequence, but was forestalled by 
the present suit. 

The moonsiif, Baboo Sharoda Pershad, held the assault and 
abuse charged in the plaint proved, and decreed that appellant 
should pay 20 rupees and Dagoo 8 rupees each, with costs in 
proportion, and interest to the date of realization. 

Appellant now urges that as Urzan Beebee did not sue, her 
heirs are incapable of doing so ; that the suit is founded on two 
causes ; and that the damages are re-excessive. 

• Judgment. 

I find that Urzan Beebee did sue^ and am of opinion that, if 
she was entitled to damages, her right is now vested in her heirs. 
These damages are claimed in consequence of respondents having 
been excommunicated from the society of their fellows, on account 
of abuse applied to them by appellant and his brother. The suit 
seems to me legal, and the decision of the moonsiff, on the grounds 
stated in it, consistent with the evidence, and proper. 

It is therefore ordered. 

That the appeal be dimissed, and the decree of the moonsiff be 
affirmed with costs. 


The 29th April 1848. 

No. 176 of 1847. 

Appeal from the decision of Baboo Sharoda Pershad, Moonsiff of 
Ajmereegunge, dated 31^^ August 1847* 

Tarnce Dasee and others. Appellants, 
versus 

• • 

Nukoolchung, Respondent. 

Respondent sued for 19 rupees, 9 annas,* 3 pie, i. e. thrice the 
sum of rupees 6-8-5, including costs, money exacted from him, 
under plea of his being defaulting tenant of 10 hear, 2 pao of land, 
in the shikumee talooka Bhowanee Das, ^for 1252, B. S. he (re- 
spondent) not being tenant of such land, but a tenant of land in 
talooka Koorbaii Reza. 
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Tarnee Dascc, Gya Dasee^ and Brijkishwar Das, filed an 
answer, alleging that respondent was tenant of the land for which 
the rent for 1252 was realized under Regulation V. 1812, he 
having previously paid up to 1251 B. S. ; that a map, shewing 
the boundaries of the dependant talooka, was made, bearing the 
signature of Bhowanee Das and the seal of Koorban Reza, the zemin- 
dar, from M'hich the land of the rent in suit will be seen to belong 
to the dependant talooka ; and that part of it was measured by the 
aineen, who gave (the late Mahomed Idris) possession of talooka 
Adum Reza, No. 1, and excepted from his land roll, on the petition 
of Joogul Kishwur, son of Tarnee Dasee, appellant. 

Respondent stated, in his reply, that he was formerly a tenant 
of appellant, and that he quitted their estate on account of op- 
pression. 

Bishnath Sein, purchaser of a share of talooka Koorban Reza, 
filed a petition in support of respondent. 

The moonsiff. Baboo Sharoda Pershad, held it proved that re- 
spondent tenanted no land belonging to appellant, and- he observed 
that, though appellants^ witnesses had sworn to the contrary, still 
no kubooleut, or engagement, to pay rent had been filed, or its 
absence accounted for by any of the witnesses ; that the copy of 
the map, dated 1 1th Phalgoon 1218 B. S., obtained from the col- 
lectoi’^s office, and the land roll, dated 20th Jyte 1248 B. S., did 
not shew that respondent was tenant of appellants’ land : and, on 
these and other grounds, he decreed for restitution of the sum 
extorted as rent, i, e. 5 rupees, 12 annas, 5 pic, including 2 annas 
taken as expenses, with costs and interest. 

Appellants now urge that their defence is established, and espe- 
cially that the land of the rent in suit was liberated from the land 
roll of the measurement of talooka Adum Reza, in plot 627, on 
the petition of Joogul Kishwur ; that the moonsiff should have 
given weight to this circumstance, and have ascertained whether 
the land is within the boundaries shewn in the map or not : and 
he adds that, when Bishnath Sein was given possession of a share 
of talooka Koorban Reza, he was put in possession of no part of 
the land of the rent in litigation ; and that the evidence of Joo- 
gul Ram and Jugurnath, formerly occupant of the homestead men- 
tioned by respondents, shews the homestead to belong to the 
defendant talooka^-with other immaterial matter. 

Judgment. 

The question is, vi^o received the rent prior to 1252 B. S. The 
witnesses swear in favor of their respective parties, and the moon- 
siff should have tested the oral by examination, the documentary 
by circumstantial evidence. Firsty appellants say that the land of 
the rent in suit was measured as part of talooka Adum Reza, while 
in the tenancy of Beena Chung, respondent’s predecessor, and ex- 
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cepted from the land roll of that talooka^ on the petition of Joogul 
Kishwur. Secondly ^ they urge that^ when possession was given to 
Bishnath Sein of the share he had bought in talooka Koorban 
Reza^ he was placed in possession of no part of the land connected 
with the rent in litigation. Thirdly^ appellants plead that the land 
is included in tlllfe boundary of talooka Bhowance Das, exhibited in 
a map dated so far back as 1218 B. S., which, though not authen- 
ticated by the signature of any public officer, is filed in tbe collec- 
tor's office, and appears to bear the seal of Koorban Reza, once 
the owner of the talooka which bears his name. Before coming 
to any decision, the moonsiff (who, if lie were justified in giving a 
decree in favor of respondent, should have awarded penalty under 
Section 6, Regulation XVII. 1793,) ought certainly tohave examined 
these documents, and locally investigated the case, which cannot 
be made to depend wholly on the existence or non-existence of a 
kubooleut, and the other grounds stated by him. 

It is therefore ordered,., 

That the. decree of the moonsiff be reversed, and the suit re- 
manded for further investigation described above. The price of the 
stamp of the petition of appeal be returned, and the moonsiff will 
pass proper orders with regard to the remaining costs of the appeal. 

The 20tii April. 1848. 

No. 177 of 1847. 

Appealfrom the decuion of Baboo Sharoda Pershad^ Moonsiff of 

Ajmer eegungcy dated 31.^^ August 1847. 

Tareenee Dascc and others. Appellants, 
versus 

Deena Chung and others. Respondents. 

The circumstances of this case are, mutatis mutandis^ similar 
to those described in appeal No. 176, this day decided, audit must 
be remanded on the grounds detailed in that suit. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remanded 
for further investigation. .The price of the stamp of the petition 
of appeal will be returned, and the nioonsift* will pass a proper 
order in regard to the other costs of the appeal. 
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Present : T. BRUCE, Esq., Judge. 

The 5th April 1848. 

No. 16 of 1846. 

Regular Appeal from a decision of Moolvy Mahomed Aliy Principal 
Sudder Ameen, dated 7th July 1846. 

Ram Lochun Moojumdar and Kassissur Deb, (Defendants,) 

Appellants, 

versus 

Government, (Plaintiff,) Respondent. 

Suit laid at Company's rupees 1,001-7-4. 

This suit was instituted on the 13th September 1845, for the 
enhancement of the rent of a dependant talook. 

The Government sue as proprietors by auction purchase of the 
2 annas, 13 guiidahs, 1 cowree, 1 krant share of pergunnah Bul- 
dukhal. 

The defendants plead that their talook (Doolub Ram Deb) is a 
mocurruree tenure, not liable to enhancement of rent. 

The principal sudder ameen gave judgment for the plaintiff 
declaring the talook liable ; but before the amount rent could be 
fixed, an appeal was preferred from his decision. He stated that, 
although it was incumbent on the defendants to prove their plea, 
they had altogether failed in doing so, — ^the only proof adduced by 
them being copy of a decision passed by a deputy collector in the 
year 1837^ under the provisions of Regulation IX. of 1825, a 
description of evidence of no \ 7 eight in a regular suit ; and, secondly y 
that it was proved by the documentary evidence ^led by the plain- 
tiff, viz. jumma wassil bakee and tahood mildnee papers, that the 
rent had varied during the years immediately antecedent to the 
decennial settlement ; having been rupees 318^9-1 in the year 1 195 
B. S. — rupees 318-9-10 in 1 198 and 1204 — and rupees 306-1 1 in 
1207 , the year of the settlement. 

In both these points the principal sudder ameen is more or less 
in error : in the former, in respect to the law of the case ; and in 
the latter, as regards a question of fact. 
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He is wrong in law^ because in the case of talooks recorded as 
such at the decennial settlement^ the onus probandi in suits of 
this kind lies with the zemindar^ and not with the talookdar ; as 
declared in Clause 1^ Section 51^ Regulation VIII. of 17^3. He 
is wrong as to fact 5 because it appears from a careful examination 
of the documents to which he refers^ that the rent did not vary to 
the extent supposed ; the difference in its amount, as recorded in 
the papers of 1207 and in those of previous years, being in a great 
measure, although not entirely, the difference between the Arcot 
and the Sicca currency. 

The plaintiff does not assert that the rent of the talook has ever 
varied since the decennial settlement. The variations in the rent 
on which the claim rests, are alleged to have taken place at an 
earlier period. 

From the decision of the deputy collector, referred to by the 
principal sudder ameen, it appears that a claim to re-assess the 
defendants^ talook, instituted by the revenue authorities under the 
provisions of Regulation IX. of 1825, was dismissed in the year 1837, 
on the ground of possession by the talookdars, since the year 1 195 
B. S., at one uniform rate of rent ; the slight variations in the rent 
about the period of the decennial settlement being attributed to 
errors of account. This decision of the deputy collector was sub- 
sequently annulled by the special commissioner in appeal, on tech- 
nical grounds ; but the facts stated in it are entitled to all due 
consideration, the more so that there seems reason to believe that 
the documentary evidence on which it was based has been lost or 
mislaid in some of the Government offices. This loss, however, has 
not been allowed to operate to the defendants^ prejudice ; the more 
important documents having been copies of records in the collec- 
tor’s office, and that officer having been called upon by this court 
to file the originals of all the records in his possession bearing on 
the point at issue. This requisition has been complied with to the 
fullest extent; and the documents thus obtained, together with 
others filed by the plaintiff and the defendants, respectively, 
supply ample mtiterials for arriving at a correct judgment in the 
case. These documents are : — 

1. Original zeniindary jumma taassil bakee, or VLCComit oi de- 
mands, collectionf, and.balances, dated 1 195 B. S. 

2. Original zemindary besh khast papers, exhibiting the increase 
and decrease of the rent-roll for 1196. 

3. Original zem?ndary jumma wassil bakes for 1 198. 

4. Original zemindary terij jumma bundohust^ or abstract of 
assessment, for 1199. 

5. Original 

6. Copies o 
1203. 


zemindary wassil bakes for 1200. 

; zemindary yttmma wassil bakes for 1201, 1202, and 
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7 . Original jumma wassil bakee for 1204. 

8. Original zemindary bakeejay khezam, or statement of ba- 
lances^ for 1205. 

9. Original tahood mildnee papers^ or rent-roll of the zeminda- . 
ry, on which the decennial settlement was bascd^ for 1207. 

The plea of a mocurreree title is very easily disposed of. No 
evidence of any kind having been adduced in support of it^ it must 
be rejected. 

It remains to be considered whether the plaintifF^s right to raise 
the rent of the talook^ founded on additions alleged to have been 
made to the rent at the decennial settlement^ and during the years 
immediately preceding it, be established by the evidence deducible 
from the documents detailed above. There is no other evidence. 

From those documents, elucidated by the collector’s report of 
the 27 th October last, it appears that the rent of the talook in the 
years 1195 and 1196 was Arcot rs. 318-9-1. From 1198 to 1201, 
both inclusive, it was Arcot rs. 318-9-10. From 1202 to 1205, 
both inclusive, the provisions of Regulation XXXV. of 1793 were 
acted upon, accounts being kept both in the Arcot and Sicca cur- 
rency ; and during that period the rent continues to be recorded at 
Arcot rs. 318-9-10, with an additional column for the amount in 
the new or Sicca currency ; and the rent, when converted into the 
latter, is given as rs. 306-6-15-1 in 1202, and rs. 306-6-19 in the 
three following years : this last trilling difference is doubtless an 
error of account. In 1207, the year of the decennial settlement, 
the Arcot currency is omitted, and the rent recorded at Sicca rs. 
306-11. 

It appears then, that the only variations in the rent, at the pe- 
riod of the settlement and during the preceding twelve years, were 
to the extent of 9 Arcot gundahsfrom 1198 to 1205 ; and, further, 
of 4 annas and 1 gundah Sicca in 1207. 

The point for decision thus revolves itself into the question — 
whether, as pleaded by the defendants, these slight variations in 
the rent are to be viewed only as errors of account ; or, as argued 
by the plaintiff, in the light of additions to the rent in the sense 
contemplated in Regulation YIII of 1793? 

In the absence of all proof, I cannot admit the validity of the 
plea that th^ are mere errors of account.* Thei documents from 
which the amount rent claimed and paid during the period in 
question has been ascertained, enter into fai^ too much detail to 
admit of such a supposition ; and so far from the tenure having 
any thing of a mocurruree or istemraree character, with an unalter- 
able fixed rent, it appears from the jumma wasil bakee of 1 195 
that the rent was raised in that year by no less a sum than rupees 
105-14-16. 
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On the recognized principle^ therefore, that the rent of talooks 
of this description is not exempt from increase, unless it be proved 
that the rent paid at the time of the permanent settlement, and 
during the preceding twelve years, was a given fixed sum, I must 
give a decree declaratory of the plaintift^s right to re*assess the 
talook. 

The appeal is dismissed, with costs ; and the decision of the 
lower court, so far as relates to the order declaring the talook lia- 
ble to re-assessment, affirmed. The costs incurred in the lower 
court will be charged by the principal sudder ameen, in the usual 
manner, after the question of the amount rent has been deter- 
mined. 


The 8th April 1848. 

Case No. 5959 of 1845. 

Regular Appeal from a decision of Moolvy Mahomed Ali, 
Principal Sudder AmeeUy dated 21^^ August 1841. 

Annund Mye Chowdrain, (Defendant,) Appellant, 

versus 

Musst. Jumoona, (Plaintiff,) Respondent. 

Suit laid at Sicca rupees 1,592-10-5-3-1-10. 

This suit was originally instituted on the 10th July 1838, for 
possession of real property under the Hindoo law of inheritance, 
with mesne profits from the month of Maugh 1237 B. S. 

On the 27 th March 1845, after sundry appeals, regular and 
special, the officiating judge gave plaintiff a decree for a ^th share 
of the real estate of Kishen Jeewun Naug, deceased, with mesne 
profits. 

On the 24th November 1846, a special appeal from this decree 
was admitted by the Sudder Court, on the following grounds : — 
first^^ because mesne profits had been awarded from the year 
1236, although only claimed from >237 ; secondly ^ because objec- 
tions raised by the defendant to certain items in th^ccounts, for 
the amount of which she had been declared liable, had been over- 
ruled, without the Reasons for their rejection being assigned ; and, 
thirdly^ because costs had been charged to defendant on the entire 
amount at which suit was laid, although the claim was only de- 
creed in part — Jrd of the estate having been sued for, but vmly ^th 

decreed. In other respects, the decree of the 27th March 1845 
stands good. 
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With respect to the hrst and last of these reasons^ there can be 
no doubt that the zillah court was in error : but the former was 
only a clerical error — mesne profits ought to have been awarded 
only from Maugh 1237 ; and the defendant should have been 
charged with costs in proportion only to the value of the property 
decreed^ as compared with the value of the claim. 

The objections raised by defendant to the amount mesne profits 
for which she has been made liable^ are six in number : — viz. firsts 
that the sum reported by the ameen to have been collected by de- 
fendant from the ryots and others^ for which dakhilas^ or receipts 
are filed^ is wrongly stated at Sicca rupees 1 ,629- 1 1 -4-3-2 ; secondly y 
that the different items composing the sum of Sicca rupees 5,401- 
1 1-19-3<^15, for which ddkhilas are not forthcoming, have not been 
legally proved, — each item not having been verified by the evidence 
of two witnesses ; thirdly y that plaintiff is not entitled to any portion 
of the sum of Sicca rupees l,3(v-2-13- 1-1-1, expended in the pay- 
ment of necessary fixed charges and in the liquidation of the 
debts of the deceased Kishen Jeewun ; that the sum of 
Sicca rupees 156 paid to Kishen Jeewun^s widow, Musst. Obhya, 
to Musst. Taramonee, widow of plaintiff^s brother-in-law, Nubeen 
Chuiider, and to plaintiff herself, as maintenance, ought not to 
have been included in the accounts; that defendant only 

received credit for Sicca rupees 271-7-3-3-2 per annum as the 
sudder jumma and jumma of the mehals forming the estate, in- 
stead of Sicca rupees 279-1-3-1 the proper amount; sixthly y that the 
sum of Sicca rupees 178-10-5-2, an annual allowance for religi- 
ous purposes, &c., ought to have been excluded from the accounts. 

The first of these objections is too vague and general to be ad- 
mitted as valid. The amount of the overcharge even is not given. 
It is not stated where the error lies. And the defendant's vakeel 
acknowledges that there is no error discoverable in the recorded 
depositions of the parties, by whom payment of the sums covered 
by the receipts was proved. As a last resource, the vakeel takes 
advantage of the circumstance of many of the ddkhilas having been 
rendered illegible by insects, since they were filed, to assert that 
the error would have appeared had the documents not been thus 
injured. • 

The secQi^d objection is quite untena\^le. Jhe idea that the 
payment of each item of rent, in so large a property, after so long 
a period, could ever be proved by two witnesses, unless, indeed, 
perjury were had recourse to, is prepostercAis. In the present 
case, the witnesses are the defendant’s own gomashtas and farmers, 
or their heirs, and other parties by whom the payments were made. 

The third objection is made on better grounds ; and the amount 
to which it refers, Sicca rupees 1 ,307-2-13-1-1-1 , must be deducted 
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from the aggregate amount of Sicca rupees 5^641-11-4-0-1, to a 
fourth part of which the former decree declared the plaintiff to be 
entitled. The sum in question is composed of old assignments of 
rent, granted with the sanction of the general body of proprietors^ 
for the payment of certain permanent miscellaneous charges^ and 
for the liquidation of debts of the deceased, KishenJeewun. 

The fourth objection I reject ; the evidence by which the pay- 
ment of the allowance to the plaintiff and her relatives Mussts. 
Obhya and Taramonee is sought to be established, having been 
previously rejected by the officiating judge, in his decision of the 
14th March 1843, as insufficient and unworthy of credit, and 
nothing having occurred since to make it appear that the con- 
clusion then arrived at was incorrect. The evidence referred 
to, is that of the witnesses, Rajkishto and Gourchunder, before 
the local ameen ; and although their evidence given before the 
officiating judge bore reference to the payment of a maintenance 
allowance to plaintiff alone, that circumstance does npt affect the 
case. 

The fifth objection I reject, because it is unsupported by any 
evidence whatever, and is opposed to the facts of the case as pre- 
viously established. A bill of sale was put in to prove that the 
jumma of one of the talooks was less by i anna than the jumma 
of the same talook as stated by the ameen ; but, on examining 
the document, it appears that even in respect to this petty sum the 
defendant is wrong, and the ameen right. 

With regard to the sixth and last objection, the defendant’s 
vakeel admits that the sum to which it refers is included in the 
item of Sicca rupees 1,307-2-13-1-1-1, previously disposed of. 

The various points noticed by the Sudder Court having thus 
been considered and determined, the following modifications will 
be made in the officiating judge’s decision of the 27th March 1845 : 
— the period from which mesne profits are to be awarded will be 
the month of Maugh 1237 ; costs will be charged to the defendant 
in proportion to the value of the decree, as compared with the 
value of the claim ; and the sum of Sicca rupees 1,307-2-13-1-1-1, 
will be deducted from the amount rents ascertained by the ameen 
to have been collected since the period of plaintiff’s dispossession, 
minus the usual allowance for expenses of managemjent, and the 
sudder jumma anJ jumma of the mehals. In all other respects, 
the decree of the 27th March 1845 will be conformed to. Plaintiff 
has been so long kept out of her just rights by the defendant, that 
she is entitled to interest on the reduced amount mesne profits 
now awarded, from the date of the officiating judge’s decision ; no 
alteration in the previous order on this point will therefore be 
made. 



ZILLAU TIPPERAH. 


27 


The 13th April 1848. 

Case No. 13 of 1847. 

Regular Appeal from a decision ofMoolvy Mahomed Ali^ Principal 
Sudder Ameen^ dated 2&th June 1847* 

Nundcoomar MoojemdAr, (Plaintiff,) Appellant, 
versiLS 

Tunoollah and others, (Defendants,) Respondents. 

Suit laid at Company's rupees 798-12. 

This suit was instituted on the 12th June 1846, to obtain pos- 
session of three kannees of chiraghee land. 

The plaintiff, a dependant talookdar, stated that the land had 
been granted by one of his ancestors to an ancestor of the defen- 
dants> for the support of the usual services or offices at the 
tomb of a Mussulman saint ; the grant being resumable in the 
event of thosQ offices being given up. He brought his suit on the 
ground that the defendants, having joined the sect commonly 
known ferazees, had destroyed the houses on the endowment, 
discontinued the offices, and formally restored the land to him, 
under a deed of resignation executed in his favor by the defendant, 
Tunoollah, but that they had subsequently caused him to be 
dispossessed by an order of the magistrate under Act IV. of 1840, 
in a suit brought by the other defendants. 

The defendant, Tunoollah, alone appeared. He pleaded the 
right of rent-free occupancy, in virtue of a grant in favor of his 
ancestor, made by the zemindar, in the year 1179 B.S. The 
principal sudder ameen dismissed the suit. He rejected the deed 
of resignation, on the ground of the improbability of the circum- 
stances under which it was said to have been executed, and with 
special reference to the reasons given by the magistrate for its re- 
jection, in the case instituted by the defendants under Act IV. of 
1840; and he held it to be proved by the local investigation of 
the moonsiff of Soodharam, who was deputed in person to make 
the enquiry, that the houses stated by the plaintiff to have been 
destroyed, and also the tomb, were still in existence ; and that 
the offices for the support of vsbich the plaintiff admitted that the 
grant had been made, had not been given up. He considered it 
unnecessary to enter into the merits of the title of the opposing 
parties. 

Nothing new is advanced in appeal, unless ft be the plea that 
it is apparent from the moonsiff^s proceedings that the offices at 
the tomb were for a time discontinued, and were only again per- 
formed in consequence of the institution of the present suit. 

With regard to this plea, it is sufficient to state that, although 
the evidence given before the moonsiff is contradictory, it is quite 
clear that the tomb and the houses connected with it, still exist ; 
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and that the offices continue to be performed. Tlie offices may 
latterly have been executed with less strictness than formerly, but 
up to the present time they have not been given up. 

The deed of resignation, on the validity or invalidity of which 
the case mainly depends, is a document on which no faith can be 
placed. It was first rejected by the magistrate in the case insti- 
tuted under Act IV. of 1840, on the grounds of non-registry and 
other suspicious circumstances. The circumstances connected 
with it were also thoroughly investigated by a moonsiif, in a 
regular suit in which the present defendants sued the present 
plaintiff for the recovery of certain documents alleged to be 
f^raudulently withheld by the latter ; and on that occasion it was 
established to the satisfaction of the court, that it had not been 
executed by the party whose name it bears. This decision of the 
nioonsitf is stated by the respondents^ (defendants^) pleader, to 
have been affirmed in appeal, and appellant's pleader does not 
deny that such is the case. Finally, the deed is rejected by the 
principal sudder ameen, in the present suit ; and there being 
nothing advanced in appeal in any way calculated to make it 
appear that these decisions are otherwise than just and proper, I 
do not hesitate to reject it also. The rejection of the other docu- 
ments filed by the plaintiff follows as a matter of course, as they 
are based on the deed of resignation. 

The appeal is dismissed, with costs, and the decision of the 
lower court affirmed. 


The 18tii April 1848. 

Case No. 5 of 1845- 

Regular Appeal from a decision of Moolvy Mahomed Ali^ Principal 
Sudder Ameen^ dated Ath February 1845- 

Kaleekanth Burdhun, (Defendant,) Appellant, 
versus 

Italeekiiiker Ludh and Nurnarain Ludh, (Plaintiffs,) Respondents, 

Musst. Ombeeka, widow of Juggutchunder Ludh, deceased, 

Claimafit. 

Suit laid at (Company’s rupees 1,494-6-4-16. 

This suit was instituted on the 29th July 1843, to set aside the 
sale of an independlint talook, on the ground that the transfer was 
invalid under the Hindoo law. 

The plaint set forth that the original transfer, which took place 
on the 3d Bysack 1240 B. S., although made under a bill of sale, 
was in fact a mortgage ; and that a second mortgage of the pro- 
perty was executed in 1243, in favor of the same party, the father 
of the defendant, Kaleekanth ; but that the latter, having now sue- 
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ceeded his father, claimed the property as his own, under the ori* 
ginal bill of sale. 

The talook was originally the joint property of two brothers, 
Pertab Narain and Seebchunder. The former at his death left a 
widow and three sons, minors : the latter dying, left a widow and 
two sons, one of whom, Rajchunder, was of age, and the other a 
minor. Rajchunder in conjunction with the two widows, sold the 
talook to one Bholaiiath, the father of the defendant, Kaleenath. 
The suit was brought by the surviving minor sons, on attaining 
their majority, to set aside the sale, so far as their interests were 
concerned. 

The principal sudder ameen decided that the transfer of 1 240 
was a iond fide sale ; rejecting the plea of mortgage. But, on the 
ground that the widows did not possess the power to alienate the 
property, he held the sale to be illegal and cancelled it. 

The officiating judge, on the suit being appealed, concurred with 
the principal^ sudder ameen as to the facts of the case; but being 
of opinion that the sale was valid under the Hindoo law, with re- 
ference to the circumstances under which it took place, he upheld 
it, and dismissed the suit. 

On the 24th June 1847} a special appeal from the officiating 
judge’s decision was admiUed by the Sudder Court, and the case 
remanded — on the ground that it did not appear from the decision, 
whether the requirements of the Hindoo law, which alone could 
sanction a sale of this nature, had, or had not, been attended to. 

The circumstances under which the mortgage is said to have 
taken place are so improbable, that I entirely concur with the 
officiating judge and the principal sudder ameen, in rejecting the 
evidence adduced to prove them, as unworthy of credit. I am 
fuither of opinion, that the transaction of 3d Bysack 1240, was 
a bond fide transfer: but there can be no doubt, I think, that it 
was not of a nature to be recognized by the Hindoo law. 

In upholding the transfer of 1240, the officiating judge was 
influenced by the evidence adduced by the defendant, Kaleenath^ 
to prove that the sale was made by the widows to enable them 
to discharge the Government revenue of the talook, and liquidate 
the debts of their deceased l\usbands, and consequently, that the 
sale was good and valid under the Hindoo law^ This evidence 
would appear, however, to be utterly worthless. In the first 
place, it must always have been very suspicious, being opposed 
to the reason given in the bill of sale, for selling the t^ook, viz. 
deterioration of assets, and consequent inability on the part of 
the venders to pay the Government revenue, and having been 
adduced for the first time in appeal. But in the second place, 
it would appear that the plea which it is adduced to prove, was 
founded, from the first, on a misapprehension of facts, by the 
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defendant; and that he has brought witnesses to prove all the 
details of a transaction which his documentary evidence^ when 
thoroughly examined^ directly disproves. 

It appears that the talook having been advertised for sale, both 
at the commencement of 1240 and of 1241, for arrears of Govern- 
ment revenue, the defendant took advantage of the circumstance 
to endeavour to make it appear that the private sale by the 
widows, at the commencement of 1240, had been effected partly 
to enable the venders to liquidate the debts of their deceased 
husbands, and partly to enable them to prevent the public sale of 
the talook, though, why one sale should have been had recourse 
to ill order to prevent another, does not appear. 

To make out his case, the defendant filed an authenticated 
copy of the memorandum usually laid before the collector when 
estates are put up for sale. This memorandum states that the 
sale of the talook had been fixed for the 10th Bysack 1240, i. e. 
seven days after the date of the private sale; but that the balance, 
amounting to rupees 528 and a few annas, had been paid up 
before the sale came on. The defendant therefore brought wit- 
nesses to prove that this balance was due on account cf 1239, 
and had been paid out of the purchase money received from him. 
The witnesses stated the exact sum remitted for this purpose 
to the sudder station, to be 530 rupees. 

The memorandum exhibiting an evident error in respect to the 
year of sale, the collector's anilah had appended a note to it, 
by way of rectifying the error ; but as this note only made matters 
worse, I called for the original papers connected with the sales 
advertized both for 1240 and 1241, and from them it clearly ap- 
pears, not only that the balance of rupees 528 was due on account 
of 1240, and not on account of 1239, as stated by defendant, and 
that it was not due, and was not paid, till By sack 1241, a year 
after the private sale; but that the balance of 1239 amounted only 
to rupees 389-10-3, and therefore, that it was not necessary to 
make a remittance of rupees 530 on that account ; and further, 
that the balance of 1239 was realized, not by a cash payment by 
the defaulters, but by a transfer of surplus sale proceeds, realized 
by the sale of another talook. , 

The defendant^^ ple^ therefore, that the sale was valid under 
the peculiar circumstances of the case, necessarily falls to the 
ground. 

The decision of \he lower court is aflSrmed, except as to the 
order relative to costs, which ought to have made appellant liable 
only in proportion to the value of the decree, as compared With 
that of the claim. The decision should also have declared speci- 
ally that the other defendants were exonci'cited from liability, and 
that Goluck Chunder, the only one of them who appeared, was 
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liable fof his own costs. The decision ought further to have 
stated distinctly that the decree only extended to the plaiiitiff^s 
interest in the tulook. The appeal is dismised with costs. 


The 19th April 1848. 

Case No. 12 of 1847. 

Regular Appeal from a decision of Moolvy Mahomed Al% Principal 
Sudder Ameen^ dated Zd June 1847. 

Chundcr Kishore Rai^ (Plaintiff^) Appellant^ 
versus 

Ramraja Rai and others, (Defendants,) Respondents. 

SniT laid at Company's rupees 458-10-8. 

This is an action of debt, with interest equal to the principal. 

The bond bears date the 29th Jeyte 1241 B. S., eleven years, 
eleven moiifhs and seventeen days prior to institution of suit ; 
and is said to have been executed by one Ramkonye, who died in 
1247, after having paid only one instalment ol 100 rupees, al- 
though the whole debt rupees 315 was payable within the year in 
which the bond was executed. 

Of seven subscribing witnesses, two only arc alive ; and their 
evidence is so meagre, and exhibits such ignorance of the circum- 
stances connected with the transaction, which was not a money one, 
that the principal sudder ainecn dismissed the suit, without going 
into the merits of the defendants^ pleas. 

In appeal it is urged that the defendants, although not confess- 
ing judgment, do not absolutely deny the claim : that appellant is 
entitled to a decree, under the provisions of Section 15, Regulation 
III. of 1793 , two witnesses having spoken to the execution of the 
bond : and that Nubkishore, the party through whom the instal- 
ment of rupees 100 was paid in 1241, a person of undoubted 
respectability, and others present at the original transaction, if 
summoned, would prove the claim. 

The first of these pleas is not warranted by the defence. The 
second is of no weight, as the law quoted does not make it impera- 
tive on the courts to decree a claim, simply because it is, to a 
certain extent, supported by two witnesses, buf only declares that 
payment shall not be decreed, unless the bond be proved to have 
been executed in the presence of two credible witnesses : and 
assuredly, the circumstances of the present case are not such as to 
call for any relaxation of the spirit of the law. With regard to the 
third plea, it is sufficient to state that the witness, Nubkishore, 
is dead ; and that neither he, nor the persons alluded to as having 
been present at the original transaction, were named as witnesses 
in the lower court. 
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There being no reason for interfering with the decision of the 
principal sudder amcen^ it is hereby affirmed^ and the appeal 
dismissed with costs. 

The 22d April 1848. 

Case No. 19 of 1847. 

Regular Appeal from a decision of Moolvy Mahomed Ali^ Principal 
Sudder Ameen^ dated 26th July 1847* 

Ranee Kuteeanee^ (Defendant^) Appellant^ 
versus 

Suderoodeen, (Plaintiff^) Respondent. 

Suit laid at Sicca rupees 1,917-2-10. 

This suit was instituted on the 14th February 1845, for the 
refund of the above sum, exacted by defendant from plaintiff and 
his deceased brother Kameeloodeen, in excess of the rent proper- 
ly payable by them on account of their dependant talook Mahomed 
Reza, from Poos 1248 to Aghun 1251 B. S. 

Plaintiff was nonsuited by the principal sudder ameCn, on the 3d 
Mw 1845, on the ground that the plaint did not specify, with 
sufficient detail, the circumstances under which the exactions were 
made : but this order was reversed by the officiating judge on 
the 3d July following, and the case remanded for investigation. 

On the 26th July 1847 j the suit was brought to a final hearing 
by the principal sudder ameen, and judgment given for plaintiff ; 
but, on the plea that the defendant's objections to the claim had been 
rejected by the officiating judge, when the case was before him 
in appeal from the order nonsuiting the plaintiff, the principal 
sudder ameen held that it was unnecessary to consider them ; and 
even refrained from passing any specific orders on a petition filed 
by defendant on the 10th July 18475 containing several objections 
to the proceedings of an ameen who had been deputed to ascer- 
tain the quantity of land in plaintiff’s possession, and other parti- 
culars. In reality, therefore, the suit has been decided exparte^ 
although the defendant has been present from first to last. 

On referring to the officiating judge^s proceedings, I find that 
not only are the defendant’s objections to the claim not rejected, 
but that it is not even stated what they are. But had it been 
otherwise, the officiating judge’s ord^ could not, by any possibili- 
ty have had referehce td the proceedings of an ameen, who, at 
the time the order was passed, had not been appointed. 

The decision of t||e 26th July 1847 is annulled, and the case 
remanded for investigation on its meritsefe novoy the answer to the 
plaint, and the objections to the proceedings of the ameen to be 
duly attended to and considered, and admitted or rejected as may 
be just and proper. The usual order will issue relative to a re- 
fund of the value of the stump on which the petition of appeal is 
written. 
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The 22d April 1848. 

Case No. 16 of 1847. 

Regular Appeal from a decision of Moolvy Mahomed Aliy Principal 
Sudder Ameen^ dated 2d July 1847- 

Ramchunder Ghose, (Plaintiff,) Appellant, 
versus 

Ranee Hurreemalah Debia and others, (Defendants,) 
Respondents. 

Suit laid at Company's rupees 2,532-13-4. 

This suit was instituted on the 25th February 1847, for the 
recovery of Sicca rupees 1187-4-10, the amount of three dakhilas 
or receipts for rent, granted by Ranee Hurreemalah, to the plain- 
tiff, on the 17th Falgoon 1241 B. S., with interest equal to the 
principal. 

The principal parties arc the plaintiff on the one part, and the 
ranee on the other ; and the point at issue is the liability or non- 
liability of the latter. As to the facts of the case, they are for the 
most part agreed. 

It appears that the ranee’s talook was let in farm for seven 
years, from 1241 to 1247, Tipperah, to the defendant, Ramrutten, 
and by him under-let to the plaintiff for six years, viz. from 1242 
to 1247: that the rent payable by Ramrutten, falling into arrear, 
the ranee brought the talook under attachment from the year 
1244, collecting the rents through her own servants, and giving 
plaintiff dakhilas for the amount so collected, including a sum of 
150 rupees paid by plaintiff himself: that Ramrutten received 
credit from the ranee, for the amount covered by the dakhilas, 
minus the usual deductions from the sum collected from the 
tenants, for expenses of management ; but that he, notwithstand- 
ing, brought a summary suit, and obtained a decree against plain- 
tiff as his under-farmer, for a portion of the rent to which he, 
Ramrutten, would have been entitled had the talook not been 
brought under attachment, and credit not been given him for the 
amount included in the dakhilas. 

After allowing things to take their course for a period of eleven 
years eleven months and twenty-six days from the date of the 
dakhilas, the plaintiff brings the ranee into court for the amount 
covered by them, on the ostensible ground that she had received 
the farming jumma twice over, once from h«r tenants during the 
period of attachment, and afterwards from Ramrutten, but doubt- 
less, in reality, because, having neglected to contest the summary 
decree, by a regular suit, within the prescribed period of one year, 
he sees no other way now open to him of making an attempt, 
however hopeless, to evade the consequences of his neglect. He 
has entirely failed in making out the semblance of a case against 
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the ranee. In appeal, he questions the legality of the attachment ; 
but he did not do so in his plaint, or at any previous stage of the 
case; and the plea is negatived by his own statement in the suni- 
mary suit. There is no evidence whatever of the ranee having 
been paid twice : and if Ramrutten, after being ejected from bis 
farm, and after receiving credit for the rents subsequently collected, 
succeeded in obtaining, from the revenue court, an award against 
plaintiff, that is no fault of the ranee’s. An action will not lie 
against her. 

The principal sudder anieen dismissed the suit, adducing a 
variety of arguments to prove that the documentary evidence filed 
by plaintiff was of too suspicious a nature to be received : but as 
he ended by declaring the claim to be inadmissible, on the grounds 
on which 1 have rejected it, it was quite unnecessary thus to go 
into the merits of the evidence. 

Nothing being advanced in appeal in any way calculated to 
affect this view of the case, the decision of the lower court is 
affirmed, and the appeal dismissed with costs. 

Of the respondents, the ranee alone is present in appeal. 

The 24th April 1848. 

Case No. 22 of 184/. 

Regular Appeal from a decision of Moolvy Mahomed Ali^ Prm'- 
cipal Sudder Ameen, dated 9th August 1847. 

Moodoosoodun Gopt, (Plaintiff,) Appellant, 
versus 

Burmoollah Shikdar and others, (Defendants,) Respondents. 

Case No. 20 of 1847* 

Regular Appeal from a decision of Moolvy Mahomed AH, Prin^ 
cipal Sudder Ameen, dated 9th August 1847. 

Burmoollah Shikdar, (Defendant,) Appellant, 
verjsus ^ 

Moodoognodun Oopt, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 669-3-4. 

These are appeals from one and the same decision. 

Plaintiff states that, during big. minority, in Asssr 1240 B. S., 
he was dispossessed by certain of the defendants, of 16 droons, 
12 kannees of land, in azemindary, the property of hiniself and 
his two briAhers, Madfaub Chunder.^and Bharat Chunder, on the 
ground of an alleged sale of the land by plaintiff and his brothera 
to the sajid defendants: that the was sold by auction. 
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in Sawun 1241^ for arrears of Government revenue, and that the 
said defendants had been allowed to enter into engagements 
with the auction purchasers, as dependant talookdars. He brings 
this action to caiicel the alleged private sale, and to recover mesne 
profits for the period intervening between the date on which it was 
said to have taken place and that on which the zeinindary was 
sold by auction. 

Plaintiff^s two brothers were made defendants, but did not 
appear. The defendants, who did appear, pleaded their right to 
possession under the alleged transfer of 1240, ’ 

The suit was instituted on the 26th July 1845, and has already 
been twice remanded in appeal, once after a nonsuit, and once 
after having been dismissed* At last, on the 9th August 1847^ 
plaintiff obtained a decree: but, for the foil wing reasons, there 
must be another remand. In the first place, the decision record- 
ed under Act XIL of 1843, makes no mention whatever of the 
defendants ou their pleas : it does not even state, whether they 
entered appearance or not. In the second place, no interest is 
allowed, either on the amount mesne profits or costs, either for 
the period antecedent to institution of suit, or for that subse- 
cjiient to date of decree : but no reason is given for so unusual 
a course. In the third place, it appears that a petition was filed 
by the defendants, on the 23d July 1847, containing several 
objections td the proceedings of the ameen deputed to ascertain 
the rental ; but that no definite order was passed upon it. 

For these reasons, the decision of the 9th August 1847 must 
be annulled, and the suit remanded. The principal sudder ameeii 
will give an abstract, at least, of the defendants^ pleas, admitting 
or rejecting them, as he may consider just and proper: he \yill 
assign his reasons for not allowing interest, if he be of opinion 
that it should not be awarded ; he will consider the objections to 
the* ameeii^s proceedings, advanced in the petition of the w3d 
July 1847, and pass proper orders on them ; and he will then decide 
the case on its merits, noticing all the above points in his 

decision. v 

Appellants will receive back the value of the stamps on which 
their petitions of appeal are written: the other costs of both courts 
will be adjusted by the principal sudder ameen. ♦ 
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Present: JOHN FRENCH^ Esq., Additional Judge. 

The 7th April 1848. 

No. 664. 

Regular Appeal from a decision passed byMoulvee Neamut Ali Khan^ 
Principal 8udder Ameen, Mozufferpore^ dated \st September 1845. 

Maharaj Koonwour Ramaput Singh, (Plaintiff,) Appellant, 

versus 

Moorleedhiir, (Defendant,) Respondent. 

This was for the recovery of Company’s rupees 212-15-3, being 
4 annas instalment rent due on account of the farm of village 
Kudwur, perguiinah Phuchahee, for the year 1250 Fuslce. This suit 
was originally instituted in the collectorate, called for from thence 
by the judge, and transferred to the principal sudder ameen, who 
dismissed the case, on the grounds the decision of the sudder ameen, 
dated I7th of November 1843, shewing surplus rent had been paid, 
and not giving credit for the same. Against this decision the plain- 
tiff appealed, urging the receipt of the surplus rent had been 
denied, &c. 

Court. 

This case depends also on the principal suit returned for trial by 
the Sudder Dewaniiy Adawlut as detailed in case No. 667. Under 
the same grounds, the decision of the principal sudder ameen is 
reversed, and returned, to be forwarded to the sudder ameen by that 
authority, to investigate and decide at the same time with the 
principal suit. The amount of stamp of appeal plaint to be return- 
ed, and one-fourth of the customary fees to be paid to the attorney. 

The 7Tn April 1848. 

. No. 665. 

Regular Appeal from a decision passed ^by dfoulvee Neamut Ali 
Khany Principal Sudder Ameeuy Mozufferpore^ dated \st Septem- 
ber \SAb. 

Maharaj Koonwour Ramaput Singh, (PlUintiff,) Appellant, 

versus 

Moorleedhur, (Defendant,) Respondent. 

This was for the recovery of Company’s rupees 159-5-6, rent 
due on 3 annas instalment on account of the fatm of village 
Kudwur, purgunnah Phuchahee, for the year 1250 Fuslee. This 
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suit was originally instituted in the collectorate^ called for from 
thence by the judge, and transferred to the principal sudder 
ameen^ who dismissed the case^ on the grounds the decision of 
the sudder ameen, dated 17th of November 1843, shewing 
surplus rent had been paid, and not giving credit for the same. 
Against this decision the plaintiff appealed, urging the receipt of 
surplus rent had been denied, &c. 

Court. 

This case depends on the principal suit returned for trial by tlic 
Sudder Dewanny Adawlut as detailed in case No. 667. Under the 
same grounds the decision of the principal sudder ameen is reversed, 
and returned, to. be forwarded by that authority to the sudder 
ameen, to investigate and decide at the same time with the princi- 
pal suit. The amount of stamp of appeal plaint to be returned, 
and a fourth of the customary fees to be paid to the attorney. 

The 7th April 1848. 

No. 666. 

Regular Appeal from a decision passed by Moulvee Neamut All 
Khan, Principal Sudder Ameen, Mozufferpore, dated 1 ^^ Septem- 
her 1845. 

Maharaj Koonwour Ramaput Singh, (Plaintiff,) Appellant, 

versus 

Moorleedhur, (Defendant,) Respondent. 

This was for the recovery of Conipany^s rupees 203, 12 annas, 9 
pie, being 3 anniis instalment rent, due on account of the farm of 
village Gungapore, pergunnah Phuchahee, for the year 1250 F. S. 
This suit was originally instituted in the collectorate, called for from 
thence by the judge, and transferred to the principal sudder ameen, 
who dismissed the case, on the grounds the decision of the 
sudder ameen, dated 17th of November 1843, shewing surplus 
rent had been paid, and not giving credit for the same. Against 
this decision the plaintiif appealed, urging the receipt of the surplus 
rent had been denied, &c. , . 

Court. 

• • 

This case depends also on the principal suit returned for trial 
by the Sudder Dewanny Adawlut as detailed in case No. 668. 
Under the same grouim the decision of the principal sudder ameen 
is reversed, and remanded, to be forwarded by that authority to the 
sudder ameen, to investigate and decide at the same time with the 
principal suit remanded by the Sudder Dewanny Adawlut. The 
amount of stamp of appeal plaint to be returned, and one-fourth of 
the customary fees to be paid to attorney. 
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The 7th April 1848. 

No. 667. 

Regular Appeal from a decision passed by Moulvee Neamut AK 
Kha% Principal Sudder Ameen^ Mozvfferpore^ dated 1st Septem- 
ber 1845. 

Maharaj Kooriwour Ramapnt Singh^ (Defendant^) Appellant^ 

versus 

Moorleedhur, (Plaintiff,) Respondent. 

Amount of action was for Company's rupees 493-12-3, and 
the suit for reversal of the decision passed by the assistant collec- 
tor in a summary suit for resumption of farm of the village 
Kudwar, pergunnah Phuchahee, arising from not having regularly 
paid lip the rent. Decision of the assistant cpllector is dated 
l6th November 1843, awarded on the grounds the rent had not 
been regularly paid, the farm to be resumed. 

The principal sudder ameen, on the grounds of the decision 
passed by the sudder ameen on the 17th November 184^3, 
shewing surplus rent had been paid by the farmer, reversed the 
assistant collector’s decision. This was appealed against. 

Court. 

From the principal suit on which this case depends being 
appealed to the Sudder Dewanny Adawlut, which was taken up 
by that Court under special appeal, reversed that decision and 
returned for trial, to prove the validity of the receipt for rupees 
625, {vide decision of the Sudder Dewanny Adawlut, dated 7th 
April 1847, No. 752 of 1845.) Under the above circumstance it 
becomes necessary to reverse the principal sudder ameen’s deci- 
sion, and to return the cjise to him, to forward to the sudder 
ameen, to investigate at the same time with the case for rent 
returned by the Sudder Dewanny Adawlut. The amount appeal 
plaint returned, and the fourth of the customary fees to be paid to 
the attorney. 


The 7th April 1848. 

No. 697. 

Regular Appeal from a decision passed by Moulvee Neamut Alt . 
Khan^ Principal Sudder Ameen, Mozufferpore, dated \st September 
1845. 

Maharaj Koonwour Ramaput Singh, (Plaintiff,) Appellant, 

versus * 

Moorleedhur, (Defendant,) Respondent. 

This was for the recovery of Company's rupees 293-2-3, being 
4 annas instalment rent due on account of the farm of village 
Gungapore, pergunnah Phuchahee, for the year 1250 Fuslee. 
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This suit was originally instituted in the collectorate^ called from 
thence by the judge and transferred to the principal sudder aineen^ 
who dismissed the case^ on the ground the decision of the sudder 
ameen^ dated l/th of November 1843, shewing surplus rent 
has been paid, and not giving credit for the same. Against this 
decision the plaintiff appealed, urging the receipt of the surplus 
rent had been denied, &c. 

Court. 

This case depends also on the principal suit returned for trial 
by the Sudder Dewanny Adawlut as detailed in case No. G68. 
Under the same grounds the decision of the principal sudder ameen 
is reversed, and remanded, to be forwarded by that authority to the 
sudder ameen, to investigate and decide at the same time with 
the principal suit remanded by the Sudder Dewanny Adawlut. 
Amount of stamp of appeal plaint to be returned, and one*fourth 
of the customary fees to be paid to the attorney. 

The 7th April 1848. 

No. 668. 

Regular Appeal from a decision passed by Moulvee Neamut All Khau^ 

Principal Sudder Ameeuy Mozvfferpore^ dated \st of September 

1845. 

Maharaj Koonwour Ramaput Singh, (Defendant,) Appellant, 

versus 

Moorleedhur, (Plaintiff,) Respondent. 

In this suit the amount of action was Company's rupees 628-6, 
for the reversal of the decision passed by the assistant collector at 
Tirhoot, in a summary suit for the resumption of the farm of 
village Gungapore, pergunnah Phuchabee, arising from not having 
regularly paid up the rent. Decision of the assistant collector is 
dated 16th November 1843. Decreed to be resumed, on the ground 
the rent of the farm had not been regularly paid. 

The principal sudder ameen, on the grounds of the decision 
passed by the sudder ameen, on the 17th of November 1843, 
shewing surplus rent had been paid by the farmer, reversed the 
decision of the assistant collector aftd decreed for plaintiff. The 
defendant appealed against this decision, urging no surplus rent 
had been paid, &c« 

^ Court. 

From the principal suit on which this case depends being in a 
special appeal preferred to the Sudder Dewanny Adawlut, (vide 
decision of the Sudder Dewanny Adawlut, dated 7th of April 1847, 
No. 751 of 1845,) that Court having annulled that decision of the 
lower court aud remanded the case for trial to the sudder ameen, . 
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to prove the validity of the receipt for rupees 725- Under the 
above circumstance^ it becomes necessary to reverse the decision of 
the principal suddcr ameen^ and remanding case^ who will forward 
it to the suddcr ameen^ to investigate and decide at the same time 
with the case of rent remanded to that authority by the Sudder 
Dewanny Adawlut. The amount of stamp of appeal plaint to be 
returned^ one-fourth of the customary fees to be paid to the 
attorney. 

The 8th April 1848. 

No. 698. 

Regular Appeal from a decision passed by Moulvi Neamut Alt Khan, 
Principal Sudder Ameen, Mozufferpore, dated August 1845. 

Narain Duth Panrae, principal and guardian to Ackoree Panrae^ 
minor son of Bhyroduth Panrae^ purchaser^ and Kunnyahnarain^ 
vendor, (Defendants,) Appellants, 

. versus 

Musst. Sumputtee Bhoreeah, (Plaintiff,) Respondent. 

The amount of action laid in this case was for Company's 
rupees 3,000, and the suit for the cancelment of a bill of sale, 
dated 11th Jamaed-ul-awul 1239, Hijeree, and the reversal of the 
decision, dated 16th of September 1843, decreeing the 4 annas of 
the 16 annas of village Mutta, puttee Luchmuneeah, pergunnah 
Bhachole, sold under the bill required to be cancelled. 

The plaintiff alleges her husband Buggutnarain, and Kunnyah- 
narain, were own brothers, and each held 8 annas of the above- 
mentioned village. That Kunnyahnarain, under an absolute bill 
of sale, dated 27th of March 1836, sold to her husband his 8 annas 
portion of this village, and also 8 annas portion of the village 
Kumurkud, whereby her husband held the entire possession of 
both the villages, and died in the year 1244 Fuslee, from which 
period the plaintiff has held possession. Kunnyahnarain having 
sold 4 annas portion of Mutta, puttee Luchmuneeah, to the 
Panraes, who having sued for possession and obtained a decree, on 
the acknowledgment of the vendor, thereby showing the collusion 
of the parties, &c. 

The purchasers, in their iftiswer, allege the bill of sale in the 
name of the husband of the plaintiff was not Carried into effect, 
and remained with the vendor ; which bill of sale was plabed in 
their hands by the vendor, and possession w^p held by the vendor 
will be proved by decisions, summary and regular cases. When 
suing for the portion purchased by them, the plaintiff was aware 
thereof, from her submitting a petition to the judge’s court on the 
subject. The plaintiff’s husband died without issue, thereby the 
brother, the vendor, is heir, and the plaintiff has no title to the 
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property. The vendor filed no answer. The principal sadder 
anieen decreed in favour of the plaintiff^ on the grounds : the 
bill of sale in name of the husband of the plaintiff being proved^ 
and also being in possession ; the bill of sale of the defendants is 
subsequent to that of the plaintiff^ therefore null and void. 

The defendant appealed against this decision^ alleging ; in the 
case of execution of the decree in favour of Meerza Ueiza Ali 
Beig, the vendor’s property was for sale by auction^ then the 
vendor wrote the bill of sale in the name of his brother and pre- 
sented it, and in that case the bill of sale was made void ; after 
such a circumstance to make a deceitful bill of sale valid is not 
proper : the proofs of their allegations, submitted by them, the 
principal sudder ameen has not taken into consideration. 

Respondent answered: the proceeding passed in the case of 
execution of decree of court being a miscellaneous order, did not 
make the bill of sale void : the husband of the plaintiff and his 
brother resided separate, therefore on her husband’s death the 
vendor did not become heir to his brother. The vendor filed a 
razeenamah, or a relinquishment of the appeal. 

Court. 

The decision, dated 16th of September 1843, shews that suit was 
instituted for possession arising from the vendor’s name not being 
recorded as a proprietor of the village in the collectorate. That 
in the case of Meerza Reiza Ali Beig, instituted on the 3d of Janu- 
ary 1836, against Kunnyahnarain, while that case was pending, a 
proclamation was issued, at the request of that plaintiff, on the 
7th of March 1836, prohibiting Kunnyahnarain to alienate any of 
his property. The bill of sale to his brother, Buggutnarain, the 
husband of the respondent, in the present case, is dated 27 th of 
March 1836, twenty days after proclamation ; the collusion of the 
parties being clearly made, it was ordered the property should be 
put up to auction in satisfaction of the decree, the amount of 
which was discharged without proceeding to the sale of the pro- 
perty. The plaint of the present case requires the cancellation of 
the bill of sale granted to thePanraes, under date 11th Jumaed- 
ul-awul 1259 Hijeree and the revefsal of the decision, dated 16th 
September 1843, which decrees the property sold under that bill 
of sale. The decision of the principal* sudder ameen oversteps the 
plaint, and in a mftnner*confirms the plaintiff to the property sold 
to her deceased husband under the bill of sale, dated 27th of 
March 1836, as proyed, when the subscribing witnesses thereto 
have not verified the document. This circumstance and the bill of 
sale required to be cancelled not having been filed, exhibit the 
investigation of the case has not been completed ; therefore, or- 
dered, the decision of the principal sudder ameen be reversed, 
and the case to be returned for re-investigation. To call for the 
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bill of sale of the 4 annas portion of the village Mutta Puttee 
Luchmiineeah^ sold to the Psinraes^ then to re-peruse the proceed- 
ing of Soojaooddeen Khan^ additional principal sudder ameen^ 
dated 2d February 1838, to ascertain whether or not the bill of 
sale to the husband of the respondent was a collusive compact 
between the brothers, and entered into to prevent the sale of 
the property then advertised for auction in execution of decree 
of court. If it be deemed a deceptive bill, in that case can it 
ever be brought forward without the contamination, in any other 
case, as a valid document ? If not thrown out, but deemed valid, 
it will be necessary the subscribing witnesses thereon should 
be called to give their evidence to verify the bill of sale, and 
it is to be borne in mind that the bill of sale of 4 annas of the 
said village has not been verified by the evidence of the subscrib- 
ing witnesses thereon ; after full re-investigation of the case to 
pass a decision according to the merits thereof. Amount of stamp 
of appeal plaint to be returned. 

The 8th April 1848. 

No. 794. 

Regular Appeal from a decision passed by Moulvee Neamut AH Khan, 
Principal Sudder Ameen, Mozufferpore, dated 29th August 1845. 

Uamiiauth Doss, (Plaintiff,) Appellant, 
versm 

Kunnyalinarain, vendor, Musst. Suntputtec Bhoreeah alias En- 
drawuttee Bhoreeah, the widow of Buggutnarain, deceased, 
(principal Defendants,) and, Mohunt Ajoodeeah Doss and two 
others, (Defendants,) Respondents. 

Tub amount of action is laid at Company's rupees 2,982-10-6, 
being 18 times the rent-roll of the village sued for. This suit is for 
the reversal of the proceeding of the session judge, dated 26th of 
April 1844, and also for possession and mutation of his name in 
the records of the collectorate,irof the whole 16 annas of village 
Kumarkud, puttee Kumtoleah, pergunnah Bhuchore. 

The plaintiff alleges the defendant, Kunnyahnarain, being in pos- 
session of the entire above mentioned village, sold it to him under 
bill of sale, dated Ist of Agrahun 1249Fuslee, for the sum of rupees 
2,500, 8 annas, being his own right, and the other 8 annas as heir 
to his brother, Buggutnarain, who died withoift leaving, ai^ issue, 
afterwards the widow of Buggutnarain disputed possession, and 
the matter was taken up by the magistrate, under Act IV. 
1840, who directed attachment on the part of the Government; on 
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appeal the session judge let the widow into possession^ wliich was 
contrary to a decision passed on the 22nd April 1843, in a case in 
which Kunnyahnarain vendor sued Ajoodeeah Doss and others ; 
the widow is proved not to have been dispossessed. 

The widow, in her answer, alleged her husband was 8 annas sharer 
in his own right, and had purchased the other 8 annas under bill 
of sale, from which period her husband and herself have been in 
possession. Her husband having died without issue, his property 
does not devolve to his brother, being previously separated. The 
decision of the sudder ameen does not affect her right and title to 
the property ; and that she had disposed of the whole of the village 
under bill of sale, dated 1st May 1844, for KHX) rupees, to Goosaen 
Ramsurrun Doss, who has not been made defendant in this case 
by the plaintiff. 

Answer of the vendor. The claim of plaintiff is just, and that of 
the female is incorrect. 

Ramsurrun Doss filed a 3rd party petition, urging his claim to 
the property, the female defendant having sold the village to him. 

The principal sudder ameen dismissed the suit, on the grounds : 
possession by the widow of Buggutnarain having been proved, the 
plaintiff^s bill of sale is therefore null and void. The ekrarnamah, or 
agreement, dated 1st of Agrahuii 1249 Fuslee, stated to have been 
written by the vendor and filed in this case, proves the widv)w was 
in possession, if not, it was not necessary to write the agreement. 

Against this decision the plaintiff appealed, urging the papers 
and proofs filed clearly prove his case, which were not taken into 
consideration by the principal sudder ameen. The agreement 
written to strengthen the bill of sale. 

The widow, respondent, answered the decision of the principal 
sudder ameen, and the answer filed in the appeal case, No. 968, 
Naraenduth Panrae, are sufficient answer to this appeal. 

Court. 

The ekrarnamah, or agreement, does not acknowledge the whole 
village to be in the possession of the widow, defendant, but it infers 
SL doubt whether the vendor himself is entitled to the whole village, 
by agreeing to make good such portion the purchaser cannot ob- 
tain by land in other villages. Thig^ case is also governed by the 
proceeding passed on the 2nd of February 1838, by the additional 
principal sudder ameen, owing to half of this village being inserted 
in that deceitful bill of sale supposed to be entered into by the two 
brothers; therefore ^he decision of the principal sudder ameen in 
this case is reversed, and remanded, to be re-investigated as far as 
circumstances admit, as in the case No. 698. The amount of 
stamp of appeal plaint to be returned. 
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The 28tii April. 1848. 

No. 786. 

Eegular Appeal from a decision passed by Syed Ashruff Hoosdn^ 
Second Principal Sudder Ameen^ Mozvfferpore^ dated \bth 
September 1845. 

Mudduiigopaul^ (Plaintiff,) Appellant, 
versus 

Reighye Rac and five others, after his death Beechuck Rae and 
Radha Hae, sons of Jeetun Rae, and four others, purchasers, 
Meer Sadut Ali, auction purchaser, (Defendants,) Respondents. 

The amount of action is laid at Company's rupees 1,489,11 
annas, 1 1 pie, 15 krant, 16 m., being three times the annual rent-roll 
of the portion of village sued for and surplus amount of produce 
of the same. The suit was for the redemption of 8 annas’ portion 
of the village Bishcnpore Monee Heemut, chuckla Nahee, pcr- 
guiinah Beesarah, sold by Bhageerut Lall, plaintiff’s father, to ^le 
defendants, under bill of sale dated 4th of Bhadoon 1238 Fuslee, 
for the sum of rupees 79 IOI, afterwards made a conditional sale by 
chittec, or written deed, for five years, that is, to the end of Bhadoon 
1243 ; and the plaint further adds 2,500 rupees of the purchase 
money was not paid. By the usufruct of the property the prin- 
cipal and interest have been discharged and a surplus due to him, 
therefore sues under the 7th and 8 th Sections, XVIIth Regulation 
of 1806, 2nd Section, 1 st Regulation of 1798, and Circular Orders 
under date 22d July 1813. Four annas portion of the abovemcn- 
tioned 8 annas having been sold by auction, as appertaining to one 
of the purchasers in execution of decree of court, the plaintiff filed 
a supplementary petition making the auction purchaser a defendant 
in the case. 

The defendants allege the plaintiff has not mentioned in the 
plaint whether they, the defendants, did or not apply for a fore- 
closure under the XVIIth Regulation ; whether he filed any 
objection thereto, or deposited the purchase money in the court. 
The plaintiff not having made any objection when the mutation of 
their names was effected in the records of the collectorate, the 
plaint is not liable to be tried. The plaintiff’s father granted 
them a receipt for the whole amount of the purchase money. The 
amount of produce mentioned by the plaintiff is exceedingly great, 
the land does not yield near so much. 

The principal sudder ameen dismissed the c^e, on the grounds. 
In the proceeding of the mutation of the defendants’ names, dated 
1st June 1832, agreeing with 18th Jeyt 1249 Fuslee, mention is 
made the vendor acknowledged the whole of the purchase money 
had been received, and in the proceeding of the court under the 
XVIIth Regulation of 1806 to sue regularly, which was passed 
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in 1245 Fuslee^ to which period the usufruct of the land has not 
been entirely realized the principal and interest^ as shewn by the 
ameen^B report. 

The plaintiff appealed urging, the mutation proceeding shewing 
the vendor had received the whole amount of purchase money is a 
customary matter. The witnesses adduced by him proved that 2,500 
rupees were still due. The purport of the 7th Section, XVlIth 
Regulation 1806, is, previous to the foreclosure, if the land be in the 
possession of the purchasers, and from the usufruct thereof the 
whole of the principal of the loan baa been realized, then the 
land is to be resumed and put in the possession of the vendor. If 
interest has not been realized in this case, the principal having 
been discharged, the land is to be put in possession of the vendor. 

Respondents allege the objection made that the purchase money 
bad not all been paid is erroneous, for at the time of the mutation 
of their names the vendor acknowledge the whole amount had 
been received. Not having sued for possession after the order, 
passed under the XVIIth Regulation 1806, to sue for possession, 
arose from being previously in possession. Enquiry regarding 
the produce of the land was perfectly made in the original case. 

Court. 

From the perusal of the papers it appears the original bill of sale, 
as well as the chittee, or document, which made the sale condi- 
tional, that is, for the period of five years, are withheld : a copy of 
the bill of sale obtained from the office of register of deeds is <filed. 
The deed making it conditional not being filed is of no consequence, 
as both parties acknowledge the bill of sale to be conditional. 
The purchasers having applied for a foreclosure of the sale, after 
the expiration of the term, under the XVIIth Regulation of 1806, 
and the vendor having answered it by petition denying the receipt 
of the whole amount of purchase. The purchasers were let in 
possession very shortly after execution of the deeds and obtained 
mutation of their names in lieu of that of the vendor in the records 
of the collectorate, previously to the foreclosure or the sale render- 
ed absolute by a decree of court ; two of the purchasers, Reigbye 
Rae and Jeetun Rae, having a decree passed against them, their 
portion in that sale and mutation was put up and sold at auction 
in execution of that decree ; both these circumstances occurring 
prior to any decree having been passed rendering the sale abso- 
lute, they yield no beneficial efficacy to the parties concerned 
therein, are deemed by this court nullities, tending to infringe the 
salutary rules laid down in the 1st Regulation of 1798, and the 
XVIIth Regulation of 1806. 

Although in the mutation proceeding dated 1st of June 1832, 
mention is made that the vendor acknowledged the whole amount 
.of purchase money had been received, yet it does not appear the 
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vendor himself attended at the collectorate to make the acknow- 
ledgment^ nor did witnesses give evidence to that effect ; it was 
a mere declaration set forth in a petition signed by mooktars» 
which cannot be taken in court as proving the whole amount cff 
purchase money had been paid to the vendor. The witnesses 
adduced by the respondents in this case regarding that pointy the 
money does not appear to have been paid over in their presence. 
The witnesses, Chotee deposed there were ten bags of money, and 
Boodun Kunwar that there were four or five bags of money. 
Notwithstanding this discrepancy the appellant’s claim to redemp- 
tion of the land is not established. In the first place his own 
witnesses deposed that the unpaid sum of rupees 2,500 of the 
purchase money was an insertion in the bill of sale, in order to 
prevent Kishen Jewun, one of the sharers in the village, claiming 
pre-emption thereof ; this shews the sum of rupees 2,500 was 
merely nominal, consequently neither payable or dcmandablc, and 
at the same time declares the bill of sale to be a deceptive deed. 

In order to redeem the property the appellant should, on or 
before the expiration of the term of the conditional deed, have 
applied to the court for the redemption, as enjoined under 2d 
Section, 1st Regulation of 1798> and 7th Section, XVIIth Regula- 
tion of 1806 ; nor did he sue within one year after the application of 
the respondents for foreclosure under the 8th Section, XVIIth 
Regulation 1806, or even within a year from the 29th of Novem- 
ber 1837, the date the court directed the respondents to sue regu- 
larly for possession, but instituted this suit on the 5th of August 
1844, nearly seven years after. Not having conformed to any of 
the rules laid down in the 1st Regulation of 1798, or those of the 
XVIIth Regulation of 1806, for redeeming the property, and having 
delayed institution of this suit for near seven years after the order 
passed by the court on respondents’ application for foreclosure, 
this suit is barred by lapse of time under the above cited Sections 
and Regulations. 

It is therefore ordered. 

That the appeal be dismissed. It is at the same time necessary 
to state, as the respondents’ mortgagees have not sued regu- 
larly to render the sale conclusive, they cannot be consider- 
ed bond fide proprietors thereof, until €iuch* times a decree 
be obtained by them rendering the sale conclusive ; hence the 
4 annas’ portion thereof sold by auction in execution of decree 
of court, prior to the mortgagees being aeclared proprietors 
thereof by decree of court, that auction purchaser’s title must 
also be deemed unstable. By dismissal of th^ appeal, the princi- 
pal sudder ameen’s decision is in a mannei:' affirmed. The costs 
chargeable to the appellant. ^ 
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The 28x11 April 1848. 

No. 125. 

Regular Appeal from a decision passed by Mohummud Allum^ Moon-- 
siff of Coylee^ dated 24//* of December 1845. 

Chuterdarree Singh and ten others, (Defendants,) Appellants, 

versus 

Munnoo Singh, (Plaintiff,) Respondent. 

This suit was for the mutation of his name in the records of 
the collectorate of 3^ cowries and a trifle more within 16 gundahs 
portion of the puttee, or portion, denominated Ruttun, of the 
whole 16 annas of village Attree, pergunnah Bubrah. Action laid 
at Company's rupees 4-8, being three times the amount of the 
annual rent roll. 

Purport of the plaint is, the 3J cowries and a trifle more, ap- 
pertains by descent agreeable to genealogical table and the 
inalikana, &c., are in his possession, but not in his name ; in the 
mutation that of Par Singh and others of his ancestors, are record- 
ed. The land being held jointly with others, and apprehending it 
may be put up to sale with other portions of the village, by the 
proprietors not paying their revenue, he sues for the mutation of 
his name and the division of his portion from the others of the 
village. 

Defendants, Nukut Singh and eight others, in answer, allege the 
plaintiff has no concern in the village : sundry litigations have 
arisen between the proprietors, and this person has never come 
forward at those times with any claim. 

Defendants, Dawar Singh and Bundoo Singh, allege the plain- 
tiff^s claim to be correct, and is in possession of his share. 

Shcehoo Dyal Singh, defendant, alleges the plaintiff has a share 
in the village and the defendants are incorrect. 

Defendants, Chum Singh and fourteen others, allege the plain- 
tiff has no share in the village. 

* The remaining defendants filed no answers. 

The moonsiff decreed in favour of the plaintiff, on the grounds 
the plaintiff^s father^s name is insertbd as proprietor in the six 
months^ papers, and thte evidence of witnesses proved the plaintiff 
is a proprietor and in possession. 

The defendants, Chuterdarree Singh and ten others, appealed, urg- 
ing the decision of the moonsiff to be contrary to proof in the face 
of the case, the plaintiff has not been in possession for more than 
thirty-two years, and the suit is barred under limitation rules. 

Respondent answered he was still in possession, and the decision 
passed in the original case is a sufficient answer. 
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Court. 

The six months’ papers, dated the year 1230 Fuslee, from which 
the moonsiff draws the proof, the name of Kuruii Singh inserted 
therein, the respondent’s father was a proprietor in the village. This 
paper is not only inadmissible as proof in court, but is proved erro- 
neous by authenticated documents filed from the collectorate, tlie 
originals of M^hich were called for, and compared in court, were 
found to be correct copies. The wurasutiiamah, or document of 
heritage, to Kurun Singh, one of the sharers, or proprietors of 
the village drawn out by the kazee of the pergunnah on the de- 
claration and attestation of witnesses, is dated 30th of March 181 1. 
It appears Kurun Singh died in 1810 A. D., leaving Juggoo Singh, 
his son, and Dhawur Singh and Kullur Singh, his nephews, as his 
heirs, agreeably to which, after the customary advertisement for 
opponents to come forward with their objection to the transfer 
applied for, the names of the heirs were entered in the mutation 
hook in lieu of Kurun Singh, demised, on the 30th of September 
1812. The* respondent was unable to adduce any documents to 
shew he was included therein as a proprietor, hence the evidence 
of his two witnesses, which was a hearsay evidence, cannot be con- 
sidered as proving any thing. Under these circumstances tlie 
moonsift’s decision is reversed, and decree passed in favour of ap- 
pellant ; the costs chargeable to the respondent. 


The 28th April 1848. 


No. 130. 

Regular Appeal from a decision passed by Moulvee Syed Mohum^ 
mud Wahidooddeen, Moonsiff of Mozufferpore^ dated 24^A 
December 1845. 

Esherduth, (Plaintiff,) Appellant, 
versus 

Musst. Bankce and Musst. Jessodah, (Defendants,) Respondents. 

This was for the recovery of Company’s rupees 149-8, being 
principal and interest on bond dated 1 9th of Assar 1247 Fuslee ; 
the principal loan was rupeed 100, to be discharged at the end of 
the year 1247 Fuslee; 9 rupees had been J)aid by Musst. Bankee 
on the 15th of Kartick 1252. The defendants deny the plaint m 
in separate answers, and the defendants deny having knowledge 
of each other that they should have both joined in taking a loan 
from the plaintiff. 

Plaintiff afterwards filed a representation that he had obtained 
half the amount of his claim from Musst. Jessodah, consequently 
release her from the suit, * 
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The moonsiff dismissed the siiit^ on the grounds the bond was a 
fabrication^ and that earth had been rubbed thereon to make it ap- 
pear old. Musst. Jessodah having paid her portion of the suit is 
no proof of the validity of the bond ; the stamp on which the bond 
is written was purchased by another person ; the defendants living 
separately, the cause of their joining in the bond is not explained. 

The plaintiff appealed against the decision, urging the evidence 
of witnesses proved the writing of the bond and taking the money ; 
the case was unjustly dismissed. 

Musst. Bankee answered, the decision passed in the original 
was sufficient, &c. 

Court. 

Considering the witnesses had not been sufficiently interrogated 
to elucidate truth of the matter from them, it was directed, on the 
21st of September 1847, they should be brought to this court to 
be further interrogated, subpeena was written out, but the appellant 
declined to pay in the peon^s expenses. Therefore it was ordered, 
that the appeal be dismissed, and the costs chargeable to the appel- 
lants, and the moonsiff^s decision is affirmed. 

The 28th April 1848. 

No. 136. 

Regular Appeal from a decision passed by Moulvee Syed Manner^ 
oddeen Hoosein, Moonsijf of Mahwa^ dated Vlth April 1845. 

Ramdyal Singh, (Defendant,) Appellant, 
versus 

Meish Singh, (Plaintiff,) Respondent. 

This suit was for the sum of Company's rupees 52-6*9, being 
the principal and interest on bond dated 3d of Bysaek 1244 Fuslee, 
—was decided by the moonsiff in favour of the plaintiff. 

The defendant appealed against the decision on the 29th of 
December 1845. On the case being*^ brought forward on the 29th 
of September 1847^ tile appellant’s attorney having previously 
proceeded to his home very ill, notice was issued to the appellant 
to appoint another aUorney, or attend himself to carry on his appeal 
suit, — not being found, a proclamation was issued and affixed up 
on his usual residence ; and not having attended thereon or appoint- 
ed an attorney ; the appellant was this day called to come into 
court ; not attending, the case was directed to be struck off the file ; 
the appellant liifble to the costs. 
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The 28tii April 1848, 

No. 196. 

Regular Appeal from a decision passed by Kazee Mohummud 
Alluniy JMoonsiffof Coylee^ dated 7th February 1848. 

Seetaram Sahoo, purchaser^ (Defendant^) Appellant^ 
versus 

Muhadeb Dutt^ father and guardian to Goorbuksh Lall, minor, 
(Plaintiff^,) Respondent. 

This suit is f)r pre-emption of 35 beegahs of land, in village 
Bilson Kullun, pergunnah Bubrab, zillah Toorkee. Action laid at 
Company’s rupees 105, being three times the amount of the annual 
rent roll. 

It appears Goorbuksh Lall, the minor, became proprietor of 
61 beegahs of land in the said village by purchase made under bill of 
sale in his name, when Sheikh Sooban, another sharer in the village, 
disposed of t^c 35 beegahs, under dispute, by bill of sale to Seeta- 
ram Sahoo, the uncle of the minor. Nursing Sahoo, employed as 
darogah for sale of stamps in the collectorate, is said to have de- 
manded the pre-emption, as guardian to his nephew. The defendant 
(appellant) denied it was demanded, &c. The uncle, as guardian 
to the minor, sued for pre-emption, which suit was nonsuited on the 
grounds, the existence of the father of the minor being proved, the 
father was the real guardian of his own minor son, the uncle was 
not guardian. Whereon the father, as guardian, instituted this suit. 
The moonsiff decided in his favour, arising from the circumstance : 
it was proved in the nonsuit case, immediately on the sale of the 
land pre-emption was demanded, and the purchase money tendered. 

The defendant appealed, urging the suit for pre-emption was 
instituted beyond the prescribed period. The plain tiff is a stranger, 
and lives sixteen coss from the village ; that he himself resides in 
the village, was farmer of the land under dispute, on advance, prior 
to the purchaser, &c. 

Respondent alleged there was no irregularity under any circum- 
stance in demanding the pre-emption, &c. 

Court. 

The moonsifPs decision is fiassed on wrong reasoning : for the 
plaint in this suit does not assign any rbason why the father 
himself did not make the demand of pre-emption and tender the 
purchase money, and the cause of delay in instituting this suit, 
which appears to have been filed in court one month and fourteen 
days after the nonsuit. The moonsiff^s decision gives sanction for 
any relation or friend of a proprietor to demand pre-emption and 
tender the purchase for and on account of his relation or friend ; 
this will yield precedent to innumerable cases of the kind which 
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should be prevented. The respondent (plaintifF) not having himself^ 
on the part of his minor son^ demanded the pre-emption^ or ten- 
dered the purchase moneys or instituted this suit within a month 
from the date of the nonsuit case^ the pre-emption is not establish- 
ed. Therefore the decision of the moonsiflf is reversed, and decree 
passed in favour of the appellant, the costs chargeable to the 
respondent. 

The 28th April 1848. 

No. 627. 

Regular Appeal from a decision passed by Molovi Niamut Ally 

Khan^the Principal Sudder AmeeUy Mozufferpore^ dated Wth 

August 1845. 

Kunge Beeharee Jha, (Defendant,) Appellant, 
versus 

Musst. Mymud, and Shaik Futtei Ally, son of Musst. Bamoona, 
(Plaintiffs,) Respondents. 

This suit was for cancelment of a bill of sale, dated 19th Jeit 
l227Fuslee, and the possession of 15 cottahs of land within 1^ 
beegah with garden, been lackraje, or rent free-land, situate in 
village Soonra, pergunnah Allapore. Action laid at Company's 
rupees 30, being eighteen times the annual produce. 

Purport of plaint is, that 1 beegah and 10 biswas, appertaining 
to Shaik Boodoo, their father, who died leaving one son, Shaik 
Beechook, and two daughters, Musst. Mymud and Musst. Ramoona; 
half the property, 15 biswas, devolved to the son, and the other half 
to the two daughters, the plaintiffs, agreeably to which they held 
possession to 1251 Fuslee. Shaik Beechook sold the whole one and 
half beegah to Kunge Beeharee Jha under absolute bill of sale on 
the date abovemen tioned. On account of the produce of the garden 
for the years 1247 and 1248 Fuslee, Kunge Beeharee Jha sued, the 
case was dismissed, and in appeal that decision was affirmed by the 
additional judge. On suing for the produce on account of 1249 
Fuslee, the moonsiff passed a decision in favour of Kunge Beeharee, 
from which period they have been dispossessed, therefore sue. 

Defendant, Kunge Beharee, alleges this suit is instituted after the 
expiration of tvjo twelve years, is not liable to be tried. If the 
plaintiffs were sharers, they would have made objections at the 
time the bill of sale was executed ; that they have held possession 
to 1251 Fuslee is incorrect, &c. 

The defendant, Shaik Beechook, filed no answer. 

The principal sudder ameen decreed in favour of the plaintiffs, 
on the grounds by the evidence of witnesses the plaintiffs clearly 
proved the plaint ; and other reasons assigned regarding this suit 
are set forth in the case No. 28, this day decided. 
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Kunge Beeharce appealed^ urging the principal sadder ameen, on 
the mere responsibility of the evidence of witnesses^ passed a decree 
in favour of the respondents^ made no enquiry regarding possession 
of the land, which has been in his possession from the date of the 
bill of sale to this day ; the respondents are residents in other 
villages and have never been in possession. 

Respondents allege, if the bill of sale be correct, even then, agree- 
ably to law they are entitled to a share in the property. Their 
residing at other places does not constitute dispossession. 

Court. 

The principal sudder ameen’s case. No. 28, was called for and 
brought from the record office. On perusal of the decision of that 
case, the reasons assigned therein do not much tend to elucidate 
proofs in behalf of the respondents in the present case. It merely 
mentions the bill of sale (to Kunge Beeharee) was not proved, 
that on appeal the additional judge dismissed the two appeals, 
and affirmed the decision of the moonsifif; the other portion 
of reasoning is foreign to the matter of this case. With 
respect to the suits alluded to in the plaint, that the suit for the 
produce of the garden on account of the years 1247 and 1248 
Fuslee, was nonsuited, arising from the circumstance the plaintiff 
(Kunge Beeharee) not being able to produce the bill of sale to 
prove the proprietary right to the garden, but in the suit for the 
produce on account of 1249 Fuslee, the bill of sale was produced, 
filed, and proved by evidence of witnesses; hence the nioonsift* 
decreed in favor of Kunge Beeharee. Two appeals were preferred 
against that decision, one by the defendant in the case of Shaik 
Mooshan, and the other by the respondents, in this case, as third 
party, who appeared in the appeal only. Both the appeals were dis- 
missed by this court, and the decision of the moonsifl;' affirmed. In 
the present case, the respondents adduced two witnesses. One 
witness deposed he heard that Shaik Beechook partitioned the 
property and gave his sisters’ portions, he was not privy thereto, 
nor could he mention when the partition took place. The other 
witness deposed he was eye witness to the partition, but was 
unable to state in what month or year it took place. Such evidence 
does not clearly prove the plaint. From the evidence of witnesses 
adduced by plaintiff (appellant) it appears /emales do not partici- 
pate in the land of the village under dispute, and mentioned two 
or three instances. Be that as it may, the respondents have not 
proved their plaint, the appellant’s bill of s&le was proved in a 
former case, the decision is filed in this case, and proved, he has 
been in possession from 1227 Fuslee. Under the above circum- 
stances the decision of the principal sudder ameen is erroneous, 
therefore ordered to be reversed, and decree pagsed in favour^of 
appellant, the costs chargeable to the respondents. 
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The 29th April 1848. 

No. 795. 

Regular Appeal from Adecision passed by Moulvee Niamut Ally 

Kharif Principal Sudder Ameen^ Moozufferpore, dated 28/A 

August 1845. 

Heera Sahee and Ramoo Sahee^ (Defendants^) Appellants^ 

versus 

Kunnyah Lall, (Plaintiff^) Respondent. 

This suit was for the recovery of Company's rupees 1^254-6-4^ 
being the principal and interest on bond^ dated 27th of Kartick 
1240 Fuslee^ to be discharged on the 27th of Agrahun 1240. The 
plaint purports that the defendants^ Heera Sahee and others^ were 
constituents of his house, and through his agency the revenue of 
their estate, Purshaud, &c., pergunnah Phuchei, was paid into the 
collectorate. Agreeably to accounts drawn out to the 26th of Kar- 
tick 1244 Fuslee, there was a balance due to him. Company's rupees 
996, for which sum they granted a bond in the name of Ruggoo 
Singh, his gomashtah, or principal clerk. That Buneead Singh, 
whose name is inserted in the bond, was not present at the sign- 
ing thereof. Ruggoo Singh, his gomashtah, having being dis- 
charged, he (the plaintiff) sues on the bond. 

Heera Sahee, defendant, alleged he had no concern with the 
plaintiff’s agency house, that Rummoo Singh, defendant, had no 
concern in the farm of the village, Sunker Sahee was his father, 
and who had died three years prior to the date of the bond, there- 
fore the bond is a fabrication. That Ruggoo Singh, gomashtah, is 
dead, and his heii*s should have sued. 

Buneead denied all transaction in the matter, and pointed out 
the plaintiff had stated he was not present at the signing of the 
bond. Rummoo denied the plaint entirely. Ruggoo Singh, go- 
niashtah, filed a third party petition, denying any claim to the 
bond, that it was the property of the plaintiff. 

. The principal sudder ameen decreed in favour of the plaintiff, 
against Heera Sahee and Rummoo Sahee, on grounds the subscrib- 
ing witnesses to the bond proved the balance was due agreeably 
to the ledger, and tljat those two signed the bond. Buneead 
Singh, not being present at the signing of the bond, is relieved 
from liability. 

The defendant apfiealed against this decision, urging the prin- 
cipal sudder ameen made no enquiry from whom and on account 
of whom the revenue was paid by the respondent. It was proved 
that Sunker Sahee, Rummoo Sahee, and Heera Sahee, had no con- 
cern in the farpci of the village. Sunker Sahee had died prior to 
the date of the bond, how came his name to be mentioned therein ? 
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Respondent^ in reply^ alleged the document had been filed and 
proved ; the decision passed was a sufficient answer. 

Court. 

The plaint states the bond was granted on balance due on 
book account to the respondent as agent to the appellants, on the 
occurrence of receiving and paying the revenue of the village 
Purshaud, &c., which the appellants deny. The bond filed in the 
case is not on account of balance due on adjusted accounts, but 
a common loan bond for money paid, and received on execution of 
the bond, which is contrary to the tenor of the plaint. The cause 
of this difference is not explained in the pleadings, nor does there 
appear any enquiry was made regarding that point. Hence the 
investigation is incomplete, therefore, ordered the decision of the 
principal sudder ameen be reversed, and the case be returned 
for re-investigation ; first, to call on the respondent (plaintiff) to 
file the power of attorney, or letter constituting the plaintiff 
agent for the* receipt and disbursement of the revenue of the village 
Purshaud, &c. ; if he cannot adduce any voucher to that effect, to 
ascertain under what circumstance the agency of the matter of 
revenue of the village was delegated to him ; then to take into due 
consideration whetlier it was legally delegated to him ; afterward 
to ascertain the cause of the difference in the wording of the plaint 
regarding the bond, and of the bond itself, whether it was not as 
easy to mention in the bond it was amount of balance due on 
adjustment of account as money borrowed, &c. To take into 
due consideration, if the persons who signed the bond did not 
legally constitute the respondent their agent; and if they were not 
legally authorized by those who had constituted the respondent, 
their agents, to adjust the accounts of the village Purshaud, &c., 
and to sign the bond, whether or not they are liable to make good 
the amount of bond. If both or one only be liable. It will be 
necessary to call on the respondent to produce in court the daily 
and ledger books in which the several entries have been made 
of which acopy has been filedinthiscase, the correctness of each item 
should be sworn to by the person or persons who made the entries 
in the respective books. The books should be carefully examin- 
ed by the court, to ascertain whether any leaves have been surrep- 
titiously inserted to falsify the accounts, and a goiffashtah of one of 
the agency houses in the town of Tirhoot should be summoned 
to examine the books, and to state whether, or not the books 
be kept correctly and in the customary agency form ; to compare 
the copy of accounts filed with the books, and to state whether 
the accounts filed be a correct copy, if not to point out the differ- 
ent items that do not agree with the books. For cash payment 
made by the respondent, should be filed a receipt if above 50 
rupees on a stamp of full value for the amount paid, except the 
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payment was revenue paid into the collectorate^ for which a 
receipt on stamp is not required. Having duly re-investigated the 
matter as above indicated^ to pass decision agreeably to the merits 
of the case. Amount of stamp of appeal plaint to be returned to 
appellant. 

The 29th AmiL 1848. 

No. 856. 

Regular Appeal against a decision passed by Moulvee Nianiut All 
Khan, PHneipeU SudderAmeen, Muzufferpore, dated \0lh Sep- 
tember 1845. 

Syed Mahomed Buksh^ (Plaintiff,) Appellant, 
versus 

Shah Mahomed Mohee Alhuck, (Defendant,) Respondent. 

The amount of action is laid at Company's rupees 1,168-6-17, 
being the principal and interest on the profits of the farm of village 
Madopore Mahporee, from 1242 Fuslee, and of the village Hosa- 
neepore, from 1246 (both in pergunnah Surresa) to the year 1251 
Fuslee. 

The plaint purports the defendant farmed portions, his own 
shares, in sundry villages to the plaintiff under lease dated 1st of 
Kartick 1232 to 1238 Fuslee, at the rent of rupees 377-5, 
annually, exclusive of the Government revenue thereon, on an 
advance of rupees 1,468, stipulating in the lease that if the lessee 
should be dispossessed of any of the portions in any of the villages 
in any manner, the lessee would make good the profits thereof by 
giving credit for the same from the rents payable on the other 
portions or shares ; if the advance be not discharged at the expira- 
tion of the lease, it was to be continued on the same terms until 
the advance be discharged. At the expiration of the lease the 
defendant took a further Sum of advance of rupees 1,425, and wrote 
an ikrar or agreement dated 2d Bhadoon 1238 Fuslee, and register- 
ed the same, it stipulated that the amount of both advances should 
be discharged at once at the end of the year 1245 Fuslee ; if not dis- 
charged, the lease is to continue until discharged, and the interest 
of rupees 171, ofl the 4 )resent advance, be deducted from the rent 
payable. Whereas the share in the village Madopore Mahporee, 
within the lease, having been transferred by decree of court to 
Sheik Muzur Ali, from 1242 Fuslee, and the share in the village 
Hosaneepore having been transferred by decree of court to Sheik 
Goolam Mahomud and others, from 1 246 Fuslee ; having been dis- 
possessed of both the abovemen tioned villages, and having demanded 
payment of the profit arising from them agreeably to the stipula- 
tion of the lease without effect, therefore sue for the same. 



ZILLAH TIRHOOT. 


103 


The defendant^ in his answer^ alleges the lease expired at 
the end of the year 1238 Fuslee. The villages, the profits 
of which the plaintiff sues, are still in his possession, from 
the proceeds of which he has realized more than the profits, 
and there is surplus due to him, the defendant. Subsequent 
to the expiration of the lease, the lessee was dispossessed by an 
order from the judge. With regard to the ikrarnameh, or agree- 
ment, of the second advance, it is a fabrication, the advance was 
not taken. The agreement was written in the office of the kazee 
at Patna, and registered two months subsequently thereto ; if it was 
a correct deed it would have been written in this district. 

The principal sudder ameen dismissed the suit, on the grounds 
the suit is instituted on two documents ; first, on a lease ; the second, 
on an ikrarnameh, or agreement ; the latter the defendant denies. 

The plaintiff does not sue to establish the ikrarnameh, therefore, 
the suit is contrary to the circular letter of the llth January 
1839. The jjlaintiff has filed an account of the receipts and dis- 
bursements of 1239 Fuslee, in which it is written that the sum 
of rupees the profits of the interest on the ikrarnameh is 
credited from the rent ; having obtained the profit on the second 
advance, the suit for profits on the lease is contrary to the condi- 
tions of the lease. 

The plaintiff appealed, urging : agreeably to the stipulation of 
the lease and ikrarnameh, or agreement, he is in possession with 
the exception of the two villages of which he has been dispossess- 
ed, which the respondent acknowledges ; and the suit is in con- 
formity to the terms of the lease. The judgment of the principal 
sudder ameen is incorrect. The 171 rupees inserted in the ac- 
count of receipts and disbursements, is the interest on the 1,425 
rupees of the recent advance, and in no manner the profit sued for ; 
and the circular letter cited by the principal sudder ameen has no 
reference to this suit. 

Answer of Bebee Urzanec, the widow^ of the respondent. The 
appellant not having been dispossessed during the term of the 
lease, this suit is not just. 

Court. 

This sait appears to be grounded on both documents : the 
lease and the agreement, which is shewn by^the ^ippellant having in 
the original case filed both documents, and adduced witnesses 
to prove the validity of the agreement ; hence this court is at a 
loss to discover that the appellant did not *6ue to establish it ; 
the two documents are on one and the same transaction, 
although the latter is a voucher for the further advance of 
loan, it is on the credit of the land leased on the first docu- 
ment. It is true there is a sophistry in the plaint by the suit 
being grounded on the stipulation of the lease, but it does not 
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throw out the agreement as of no use in the case, for ample 
mention is made thereof to shew it must be taken into considera- 
tion in the investigation of the suit. The omission in the plaint 
to mention a portion of the stipulation in the agreement is a 
deception in order to benefit more largely by that in the lease, the 
lease pledging to make good the profits arising from any portions 
of any villages the lessee may be dispossessed of, and the agree- 
ment declares the rent of such villages of which the lessee may be 
dispossessed is to be credited for from the rents of the villages : by 
the act of taking the agreement with such a clause, which virtually 
eradicate^ the stipulation in the lease, hence the claim set up in the 
plt'iint is erroneous, and appellant is bound to abide by the terms 
of the agreement that is claim to the remission of rent of those 
portions of the villages of which the lessee has been dispossessed 
by the two decrees of court filed in this case. The principal sudder 
ameen not perceiving this circumstance in the trial, his investiga- 
tion is thereby incomplete, therefore, the decision passed by him is 
reversed, and the case remanded for re-investigation on the terms of 
the agreement. To call on the appellant to shew the amount of 
rent and interest, which is to be remitted on each of the two villages 
taken from the lessee by the two decrees of court. It is true there 
is no definite specification of rent payable on each separate portion 
in the several villages leased, yet the appellant drew out an account 
of profits, which he sued for ; in the like manner and ratio, the remis- 
sion of rent of each village may be formed and proved by docu- 
ments and witnesses. In fact, to re-investigate the case anew on 
the agreement with all the requisite incidents attending thereto. 
Amount of stamp of appeal plaint to be returned. 
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Present : ROBERT TORRENS, Esq., Judge. 


The 8tii April 1848. 

Appeal from a decision passed by Mr. J. Weston, Sudder Ameen, on 
the yjth of June 1847. 

Surroopchunder Bose, Ramnarain Bose, and Chand Mohun Bose, 
(former Defendants,) Appellants, 

• versus 

Sonatun Ghose and Roopchand Ghose, as sons and heirs of the 
late Ramlochun Ghose, and as brothers and heirs of Shamaeburn 
Ghose, decesised ; Bissonath Ghose and Pearee Mohun Ghose, 
for self and guardian of Russickchunder, Prosnochunder, and 
Monmohun Ghose, minor sons of the late Joyechunder Ghose ; 
Kisten Mohun Ghose, Raj mohun Ghose, and Kylossch under 
Ghose, (former Plaintiffs,) Respondents. 

Suit laid at rupees 7^0, for possession of talook lands. 

The plaintiffs alleged that, on the 27th of Chyte 1246, Ramlo- 
chun Ghose, whose heirs they are, lent the sum of rupees 381 to 
Ramnarain Bose, who then pledged or conditionally sold the four 
annas’ share of lot Bulleadoho, No. 124, in pergunnah Hulliskhal- 
lee, and received from him a kutkubala. The money lent was not 
repaid, and in conformance with the petition of Ramlochun Ghose, 
(who is admitted by the parties to have been a co-proprietor of a se- 
parate six annas’ share,) the notice according to Regulation XVII. 
of 1806 was issued to the borrower. Then Surroopchunder and 
Chandmohun put in petitions, stating their rights in the property 
said to have been thus concHtionally sold. The money lent not 
having been repaid, the plaintiffs (Ramlochun having died) have 
brought this action as his heirs, against Ramnarain Bose, and they 
also sue Surroopchunder Bose and Chandmohun Bose, because they 
had come forward as claimants when the prescribed notice was issued 
in conformance with Ramlochun Ghose’s petition. The plaintiffs 
mention, in their plaint, that on the said date of the kutkubala, the 
said borrower, Ramnarain Bose, had sold to Ramlochun Ghose a 
two annas’ share in the talook, and an unconditional deed of sale, or 
kubala, was then executed for this (2 annas’) portion of the talook. 
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In answer^ Bamnarain Bose^ denied ever having pledged or con- 
ditionally sold the 4 annas^ share of the talook as alleged by the 
plaintiffs^ he had no right to do so^ for the proprietors of the share^ 
the 4 annas^ are Surroop and Chandmohun Bose. The defendant 
admits that he did make out a deed of unconditional sale, and sell 
his own 2 annas* share of the talook for 627 rupees to Bamlochun 
on the date mentioned ; that is on the date which the bye-bil-wuffa 
bears. Then he was in great need, for having been surety for the 
stamp vender, Tarachand Ghose, at Jessore, he was held respon- 
sible for Government money embezzled by that person, and cast 
into jail. It was in jail that he effected the said sale ; but though 
the deed was unconditional, it was verbally agreed between him 
and Rainlochun Ghose, that when the 627 rupees paid had been 
realised from the rents, he would restore the 2 annas’ share to the 
defendants. 

The defendant, Chandmohun, says that the 6 annas* share 
was bought in the name of Rauinarain, but with the common 
funds of Surroopchunder, of himself, and of Ramnarain : they are 
equally proprietors of a 2 annas’ share, and the defendant, Ram- 
narain,had no right to alienate the 4 annas, as the plaintiffs say he 
did. This however is false, as will be apparent from the fact that, 
in 1246, he, Chandmohun, let his own share of 2 annas, in farm to 
one Harranund Bose, for three years, and in that year had applied 
to have his name registered among the records of the zemeendaree, 
the wuqf mehal, of Syedpoor, which is under the management of 
the motowollee of the emambarree at Hooghly. 

No answer was given by the^defendant, Surroopchunder Bose. 

Syed Keramut Allee, who was a defendant, in the lower 
court, stated in his answer that he had nothing to say to the trans- 
actions described by the other parties, and that he is merely sued 
because the land under litigation is situated in the wuqf mehal. 

This case was decreed by the late sudder ameen on the 5th of 
December 1844. While pending in the court of that functionary, 
he had deputed the local ameen of Lubshaw, Surroopchunder 
Biswas, to make an enquiry and to report who were the partners 
in' the 6 annas’ share of the property mentioned in the plaint, 
and who of them were in actual possession. The ameen how- 
ever did not complete this enquiry^ but received from a per- 
son named Ramckunder Ghose, describing himself as a mook- 
tear of some of the plaintiffs (except Sonatun and Roopchand 
Ghose) a razeenamah, dated the 16th Assin 1251 B. S., stating 
that they had obtainefl 1 i annas* share of the estate from Ramna- 
rain Bose, and that they withdrew their claim ito the re- 
mainder. Ramnarain Bose, the ameen represented, put in a 
saffeenamah in accordance with the razeenamah, and stated that 
a separate deed of sale for that share had been given by him to 
Ramlochun. The other two partners of Ramnarain Bose, Chand- 
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inohun and Surroopchunder Bose^ were then also represented by 
the ameen to have filed an ekrar^ agreeing to the terms in the 
razeenamah and saffeenamah. The ameen made no report^ and 
the sudder ameen^ regardless of those documents^ filed before the 
ameen^ decided the case in favor of the plaintiffs on its merits* 

An appeal having been preferred by Ramnaraiii^ Surroopchunder^ 
and Chandmohun^ the three defendants^ it was referred from this 
court to that of the principal sudder ameen for trial ; and as no 
enquiry had been made by the late sudder ameen as to whether 
the deeds of adjustment^ which the ameen represented to have been 
filed before him^ had re^ly been put in by the parties^ the princi- 
pal sudder ameen remanded the case for re-trial with the view of 
that fact being ascertained. 

Accordingly the sudder ameen named at the heading of this case 
again tried the case^ and gave his opinion that the documents sent 
up by the ameen were fictitious. He decreed the case in confor- 
mance with the plaint. 

Surroopchunder Bose and Chandmohun Bose have submitted 
a petition of appeal from this decision. They allege that they did 
not give any saffeenamah^ and that the plaintiffs (except Sonatun 
Ghose who was confined in the Baraset criminal jail) colluded with 
the ameen^ and with Ramnarain Bose^ to have those documents 
filed. They repeat that they are still in possession of their 4 annas^ 
share of the estate^ and that the 2 annas^ share of Chandmohun 
Bose had been let in farm by him for three years from 1246 B. S. 
to one Harranund Bose. The name of Chandmohun too had 
been sought to be registered in the zemeendar^s serishtah. These 
appellants further urge that an aineen^ who was sent out to enquire 
as to whether the defendants were in possession or not of their 
portions of the talook^ had sought a bribe from them to report in 
their favor. They represented this in a petition to the sudder 
ameen at the time^ who took no notice of their statement^ nor 
would he receive a petition from them to take further evidence. 

At the foot of the above two appellants^ petition of appeal^ Ram- 
narain Bose subscribes the above statements^, and says that the 
plaintiffs^ (respondents^) statements are untrue, that only 197 rupees 
were due on account of the stamp vender^s defalcation, which he 
paid from the money, rupees 627^ paid to him for the 2 annas by 
Ramlochun Ghose; and where w^as the necessity of his raising 
more money as described by the plaintiffs on the very day that he 
had got the above sum from Rsmilochun ? The appellant urges 
that plaintiffs^ witnesses are their dependants, &nd that one, named 
Gopeekisten Mitter, has intentionally been kept out of the way 
lest he would give evidence unfavorable to their statements. 

This case was instituted for possession of a portion of a putnee 
talook named Bulleadoho, which plaintiffs (respondents) say was 
sold under a deed of conditional s^e to their predecessor, Ramlo- 
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chun Ghose^ by Rainnarain Bose^ but this transaction is altogether 
denied by the defendants (appellants^) who^ including Rainnarain^ 
deny that he had any right to dispose of the property claimed, 
because it was the property of two only of the appellants (defen- 
dants,) Chandmohun Bose and Surroopchunder Bose. In the 
lower court the plaintiffs adduced six witnesses, to prove that the 
conditional sale had been effected and to prove the due execution 
of the deed of bye-bil-wuffa, which bears date the 27th of Chyte 
1246, the identical date of the deed of unconditional sale of his 
2 annas^ share of the property by Ramnarain Bose, which is refer- 
red to at the conclusion of the plaint. The names of the wit- 
nesses are Kurnmuroodeen, Fuckeerchand Doss, Sureef Ghazee, 
Oodyenarain Sein, Teeluk Sirdar, and Muddoosooden Mookerjee. 
The two first named witnesses say that they were attesting witnesses 
to the bye-bil-wuffa, which was written out, and the money paid 
at the sudder station of Jessore, by Gopeecant Mitter, Ram- 
lochun Ghose’s nyeb. These two witnesses say they were then 
travelling about the country in search of cows to* buy. They 
state that they live close to each other, that they left home 
together; but Kurnmuroodeen says that they had been going 
about for three or four days previous to their arriving at 
Jessore, where they witnessed the deed — whereas Fuckeerchand 
says that they had left home and arrived at Jessore on the 
same day. The next witness, Sureef Ghazee, says he also was 
an attesting witness of the bye-bil-wuffa. He states that he then 
heard it mentioned by Ramnarain Bose to Ramlochun Ghose, 
the lender of the money, in the course of conversation, that 
he had sold the 2 annas^ share of his talook to Ramlochun pre- 
viously ; but the two witnesses, whose evidence preceded this 
man^s, state that Ramlochun was not present when the bye-bil- 
wuffa was written, and the plaintiffs themselves admit this. Also 
with reference to this third witness’s evidence, I have to remark 
that he is a witness to the first deed, that of unconditional sale of 
the 2 annas, which is mentioned in the plaint and admitted by 
Ramnarain, yet the witness says he only knew of this sale by hear- 
ing Ramnarain speak of it incidentally to Ramlochun Ghose, a 
person admitted not to have been present when the bye-bil-wuffa 
was written out. The witnesses, Oodyenarain Sein and Teeluk 
Sirdar, were not ^ttesl^ng witnesses to that document ; they say 
merely that they heard from Ramnarain Bose that the transaction 
had been completed by him. In his evidence Muddoosooden 
Mookerjee says he was an attesting witness to the kubala. He 
says that he saw the money paid by Gopeecant Mitter to Surroop- 
chunder Bose, one of the defendants (appellants,) whereas the other 
witnesses say the money was paid to Ramnarain Bose. The plain- 
tiffs have filed a copy of .a report of the ameen of the Jessore 
collectorate, dated the 17th of Maug 1244 B. S., regarding the 
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property described in the bye-bil-wuffa, and also that mentioned 
in the deed of sale, wherein it is stated that Ramnarain was the 
sole putnee proprietor of that portion of the talook Bulleadoho. 
With respect to this document there is nothing to show that 
Chandmohun and Surroopchunder Bose were aware of this report 
being made, and 1 do not consider that its contents can affect 
their present statements. The plaintiffs (respondents) have more- 
over filed a copy of a decision, wherein one Oomachurn Roy (an 
izardar under Ramlochun Ghose, in his separate Gannas’ portion of 
the talook) was a plaintiff in the court of the moonsiff of Lubshaw, 
wherein the moonsiff decreed that Ramnarain and Surroopchun- 
der Bose (appellants here) were to pay rent to that person for 
theeka land held by them within the said 6 annas’ share of Ramlo- 
chun. I am not aware of what advantage this decision is to the 
respondents. 

On the defendants’ (appellants’) part there were examined in 
the lower court two witnesses, Goluk Podar and Susteeram Kahar, 
who depose that the property said to have been unconditionally 
sold belongs to Surroopchunder and to Chandmohun Bose ; and 
that the 6 annas’ share (which includes the 2 annas sold as stated 
in the plaint) had belonged to the three appellants. This appears 
to have been clearly deposed to in the beforementioned 
case, brought by Oomachurn Roy, by that person’s witnesses, 
and not merely by the witnesses of Ramnarain. Copies of 
the depositions of those witnesses (Waris Khan and Sooda- 
ram Mitter) are filed by the appellants, and these witnesses 
had deposed therein that the 6 annas’ share of the talook belonged 
jointly to the three appellants. Chandmohun, when the suit was 
brought by Oomachurn Roy, petitioned, on the 26th of Falgoon 
1244, stating that the rights of all three partners were the same 
in the 6 annas’ share of the talook of Bulleadoho, and his petition 
bears date nearly two years previous to the date of the bye-bil- 
wuffa, which is the cause of this action. Having called for the 
petition (and record connected with it) given with this bye-bil- 
wuffa in conformance with Section 8 of Regulation XVII. of 
1806, I observe that the same statements which are * now made 
by these appellants, and which were made in the petition referred 
to of Chandmohun, were set* forth in their petitions of objections 
filed with that record. It is true that in 4he fiye-bil-wuffa Ram- 
narain is made to have said that the entire 6 annas was his sole 
property, but this allegation of Ramnarain, could only avail the 
plaintiffs (respondents) in the event of the deed being proved, 
whereas the deed is the reverse if proved. It is necessary to re- 
mark that the deed of unconditional sale of the 2 annas’ share of 
the talook, (which Ramnarain has admitted) mentions that Ram- 
narain sold it in order that he may be enabled to discharge his 
debts. In the bye-bil-wuffa, written some hours after that kubala. 
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or deed of sale, it is stated that the conditional sale was effected 
in order that Ramnarain might have the means of discharging 
the money he was liable to pay to Government, ir consequence 
of his being surety of a stamp vender who had defaulted. 
The evidence and the plaintiffs^ own statements show that at 
the time the first deed was written, Ramnarain was in confinement 
on account of this liability. It appears to me natural that the 
first available sum would have been obtained and devoted to pro^ 
cure his release, and to be very improbable that his endeavour to 
raise money to free himself from prison would have been his last act 
instead of his first, especially when there is nothing to show that 
his creditors, except the Government, were pressing their demands. 
Under these considerations, I decree this appeal. Both parties 
deny that any adjustment took place when the ameen was deputed 
to make a local enquiry, and from the papers it is clear that no 
adjustment, authorised by the parties, did take place before that 
officer. He is represented to have died, at all events he does not 
now hold office. The moonsiff of Lubshaw, however,* will report 
whether he is really dead. The sudder ameen will be called on in 
a separate roobukarree, to state why he did not, as appears from 
the petition presented by the defendants, make any enquiry re- 
garding their allegation that the ameen had sought a bribe of ru- 
pees 300, to report in their favor. 


The 8th April 1848. 

Appeal from a decision passed by Mr. J. tVesion, Sudder Moonsiff ^ 
on the \9th of February 1848. 

Nusseemun Beebec, (former Plaintiff,) Appellant, 
versus 

Bussuutee Feringhee, Pyrun Bewah, and Mohotab Bewah, (former 
« Defendants,) Respondents. 

For 16 rupees, value of a silver hauslee, snatched from plaintiff^s 
person. ^ • 

The plaintiff s^ts forth that the defendants had assaulted her, 
and the two last named defendants, by order of Bussuntee, had 
forcibly taken her hauslee on the 1st of Joistee 1254. She com- 
plained in the foujdarree court, and the defendants were there 
fined ; but as ho restitution of her ornament was awarded, she has 
recourse to this action. , In answer, the defendants pleaded that 
they never took the plaintiff^s hauslee, that a quarrel and mutual 
assault did take place, and all parties were punished in the foujdar- 
ree court by fine. 
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The moonsifF did not credit the plaintifTs evidence, when he 
referred to the foujdarree papers and dismissed the claim. 

tn appeal, the plaintiff reiterates her statements, and prays for 
the value of her hauslee. 

I seQ no reason to interfere with the moonsiff^s decision. The 
foujdarree nuthees show that the parties mutually assaulted each 
other, that each party was fined, and that the allegation that the 
hauslee had been taken from the plaintiff (appellant) was not made 
good. 1 therefore reject this appeal. 


Tub 8th April 1848. 

Appeal from a decision passed by Hurrischunder Milter^ Acting 
Moonsiff of Labshaw^ on the 2Sth of February 1848. 

Khosaul Mundul, (former Defendant,) Appellant, 
versus 

Palun Bewail, widow of Namdar Khan, (former Plaintiff,) 
Respondent. 

For rupees 27, 4 annas, due on a bond, inclusive of interest. 

The plaintiff stated that her husband had lent the defendant 
17 rupees 8 annas on a bond, which the defendant gave on the 
9th of Srabun 1249, and sues as the defendant will not pay the 
amount. 

In answer, defendant denied having borrowed any money what- 
ever, and stated that the plaintiff was instigated by one Sumeer 
Sanna, his enemy, to bring this suit. 

The moonsiff heard plaintiff^s evidence and decreed the case. 
The defendant failed to have his witnesses present in court, though 
warned to do so long previous to the date of the decision. 

The defendant appeals, praying to have his witnesses heard ; he 
states, among other things, that his witnesses .were not brought 
up, because the moonsiff^s seat was vacant for a long interval after 
he was warned to have his witnesses in attendance. As I perceive, 
on referring to the English office in this court, that the moonsiff 
who permanently holds the office left, on sick leave, on the 29th of 
January, and the acting moonsiff did not take charge for three 
weeks after, I think the defendants plea reasonable, and admit 
this appeal. I return the case to the moonsiff to re-try. 
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Tub ]5tii April 1848. 

Original Suit. 

Kajcoomarree Dossee^ elder widow of the late Kistanund Biswas, 

Plaintiff, 

versus 

Srceniuttee Baniasoondree Dossee, younger widow of deceased, 
Ram Chunder Sircar, Promothonauth Deb, Dwarkanauth Ghose, 
Bissonaiith Biswas, Sumboonauth Biswas, Kassinautli Biswas, 
and Chundernauth Biswas, Defendants. 

For possession of the estate, real and personal, of the deceased 
Kistanund Biswas, claimed in conformance with an onoomuttee 
putter, or deed authorising the adoption of a son ; suit laid at 
Company's rupees 2,89, 167^ 13 annas, 1 1 gundahs, 3 cowries. 

Plaintiff stated that she is one of the widows of Kistanund 
Biswas, deceased, who, shortly previous to his death, had married 
the defendant, Bamasoondree Dossee. The deceased had executed 
a deed, an onoomuttee putter, (authorising plaiiitiffto adopt a son) 
on the 6th of Joiste 1252, and bequeathing to her possession all his 
estate (under conditions mentioned in the deed) from which a 
monthly allowance of 100 rupees was to be paid to Bamasoondree, 
whose marriage, the plaint states, with the deceased had been 
brought about only by the machinations of the defendant. Ram 
Chunder Sircar. In consequence of this deed she now sets up her 
claim to the property described at tbj[; heading of this decision. 

The plaintiff states that in a case of appeal (regarding arrears of 
rent due by a tenant on her husband^s zeinindarree) in this court, 
she had applied to be admitted as the representative of her hus- 
band, who demised while the case was pending. After his death 
the defendant, Bamasoondree Dossee, came forward, who likewise 
claimed, in that case, to represent the deceased, alleging that no 
deed authorising adoption had been executed, and furthur stating 
that a will had been left by Kistanund, who had appointed Pro- 
mothonauth Deb his executor. The plaintiff also states that when 
she made the application to be admitted as her deceased husband^s 
representative, in the said appeal case, Promothonauth, the defen- 
dant, then put in his claim as executor constituted under the 
will. She sues I^am Chunder Sircar, because he is, she alleges, 
the person who has instigated Bamasoondree, the defendant, to 
set up her claim under the will ; and the plaintiff adds that this 
person had acquired igreat influence over her husband, during his 
Ulness, when he embezzled and appropriated much of her husband^s 
property, for which, she says, she will institute an action here- 
after against Ram Chunder Sircar. The other defendants, 
Dwarkanauth Ghose, Bissonauth Biswas, Sumboonauth Biswas, 
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Kssiliauth Biswas^ and Chundernauth Biswas^ are sued by the 
plaintiff^ because they took occasion when she applied to be ad- 
mitted as her husband^s representative in the before-mentioned 
appeal case, to present petitions to the court, denying that any 
will, or any deed, authorising adoption, had been executed 
by Kistanund, and setting forth that they, after the death 
of the two widows of that person, are heirs to his estate. Dwar- 
kanauth is the nephew, and the Biswases the uncle^s sons of 
deceased. Plaintiff goes on to state that her application to be 
made the representative kaeem mokaum’^) of her husband, 
was so far complied with that she and Bamasoondree, (then a 
minor,) by her father, Tamee Churn Ghose, were admitted to 
appear as such in the case mentioned by her ; the minor^s guar- 
dian was Tarneechurn Ghose. Previous to this proceeding of the 
civil court, the plaintiff had applied, she states, to the revenue 
authorities, praying that the estate of Kistanund Biswas might 
be taken under the protection of the Court of Wards, as he had 
become of ipipaired intellect, of which circumstance Ramchunder 
Sircar availed himself to plunder the estate. 

Ramchunder Sircar, in his answer, alleged that the plaintiff’s 
statements were not founded on fact, and stated that the deed filed 
by the plaintiff was a fabrication, and that it bore date during the 
period when the deceased had become of impaired intellect. The 
defendant states that if the deed, as alleged by plaintiff, had been 
executed by her husband, she would not have applied to the revenue 
authorities to take his estate under the Court of Wards. The evi- 
dence taken, when probate of the will of Kistanund was applied 
for, in the Supreme Court, will show that the statements regard- 
ing the onoomiittee putter, or deed of permission to adopt, are 
untrue. The defendant states that he will state in his rejoinder 
the circumstance under which the deceased left a will ; and he 
enters into a statement of some length to show that he was a 
faithful servant of the deceased, as well as of his father, denying 
that he appropriated any of the effects of Kistanund Biswas. 

Bamasoondree’s father and guardian, Tarnee Churn Ghose, 
stated, in answer, that the deed, under which Rajeoomarree claims, 
never was executed : if so, it is urged, when probate of the will was 
applied for in the Supreme Court by Promothonauth Deb, the 
plaintiff would have appeared and stated the fa(|t. 

The plaintiff’s name had frequently been* attached to documents 
and receipts connected with the estate along with that of Bama- 
soondree, which would not have been the casefif the plaintiff^s claim 
had any foundation. The plaintiff’s father, it is stated, has insti- 
gated her to get up the action. The defendant alleges that previous 
to the date of the onoomuttee putter, the deceased Kistanund was 
deranged in intellect, so as to render him incapable of dictating the 
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terms of such a document. The defendant states that there were 
many valuables and much property taken by the gooroo^ Thakore 
Bhuttacharj^ of the deceased, and by Calachand Bose, the father of 
Bajcoomarree^ and that steps will hereafter be taken for their 
recovery. 

Promothonauth Deb stated, in answer, that there was no real deed 
of the nature of the one put in and described by the plaintiff, 
ever executed by Kistanund Biswas, but that the deceased 
had executed the will which has been before referred to in other 
answers. The existence of this document (the will) was not 
known to the defendant, until he was informed of it by Ram 
Chunder Sircar, and after being so informed, though defendant was 
unwilling to undertake the duty, because of the troublesome 
accounts he would have to be involved in, the defendant consented 
to act as executor, and applied for probate in the Supreme Court 
where the original will was filed. The will, the defendant states, 
was found in a box, after Kistanund^s death, in the presence of the 
solicitors of deceased and of plaintiff. Tarnee Churi) Ghosc had 
the will filed as prochein amy in the Supreme Court. 

The answer of Dwarkanauth Ghose states that neither will or 
onoomuttee putter were ever executed by the deceased. With 
regard to the last mentioned document, he states that the plain- 
tiff^s application to bring the estate of deceased under the Court of 
Wards will show, if it is called for, that the deed did not exist. 
The genuineness of the will, which Bamasoondree puts in, was 
denied, defendant states, by him when probate was applied for in 
the Supreme Court. 

The answer of the four Biswases is to the effect that they have 
no claim on the property left by Kistanund during the life time of 
his widows ; they pray that their names may be struck out from 
among the defendants in this case, and state that the other defen- 
dant, Dwarkanauth Ghose, has sufficiently met the plaintiff^s state- 
ments in his answer, which renders further statements from them 
unnecessary. 

In reply to the answer of Ram Chunder Sircar, the plaintiff 
repeated her statement regarding the genuineness of the onoomut- 
tee putter, and with respect to the documents mentioned by the 
defendant, as bearing the signature of both herself and Bamasoon- 
dree, she says sue]} signature was attached without her knowledge, 
and only in order to* defeat her claim under the onoomuttee 
putter. She states further that the due execution of this -docu- 
ment was proved by*the evidence taken when she applied to be 
admitted as the representative of her husband in the appeal case 
mentioned in her plaint. The plaintiff states that her husband was 
quite well enough, and sufficiently sound in intellect, to direct the 
terms of the deed, and also to attend to various other matters of 
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business when it was executed ; in fact during the interval from 
the month of Cliyte 1251 until Bhadbon 1252 he was perfectly 
compos mentis. 

She next replied to the answer of Tarnee Churn Ghose^ the 
guardian of Bamasoondree. The plaintiff stated that though a will 
was alleged to have been left by her husband, yet Promothonauth 
Deb would not follow up the application made for probate thereof, 
on account of his doubts of its genuineness, and in consequence 
Tarnee Churn filed his bill in equity. She again denies that her 
husband executed the will. It will be found she states that the stamp, 
on which the will is written, is endorsed as having been sold only two 
and a half months before his marriage with the defendant Bama- 
soondree. It is stated by the defendant that Messrs. Swinhoe 
and Hedger stumbled on the will, in a box, when taking an inven- 
tory of the deceased^s effects in his house in Calcutta, though it is 
asserted that it was made in the presence of several respectable 
and wealthy persons ! No mention of a will was made when the 
nazir of the^ collector's court was deputed to ascertain, on plaint 
tiff’s petition, who was plaintiff’s husband^s heir. Indeed the key 
of the said box was in the possession of Ram Chunder Sircar, and 
plaintiff contends that the will was fabricated after her husband^s 
death and placed therein. The plaintiff states that the witnesses 
who subscribed to it are dependants of the defendants, living at a 
distance from where it was executed, and who are persons of doubt- 
ful reputation. Plaintiff denies ever having attached her name, 
as co-heiress with Bamasoondree, to any documents connected with 
her husband^s estate, nor was she cognizant of any proceedings in 
the Supreme Court, which would render it requisite for her to 
state, in that court, that the onoomuttee putter had been left by 
her husband, who executed it in her name, because she is able to 
write and to manage the affairs of the zemindarree, preferring 
her to Bamasoondree, for those reasons, as well as because she had 
borne him a male child. It is not necessary to make more parti- 
cular mention of the reply put in to the answer of Dwarkanauth 
Ghose, in which, as well as in the reply to Promothonauth Deb’s 
answer, the plaintiff refers to her reply to Tarnee Churn Ghose* 
Her notice of the answers put in by the Biswases is very brief, 
and does not require any further reference in this place. 

In his rejoinder Ram ChuAder Sircar entered into an explana- 
tion of circumstances regarding the marriage of Kistanund with 
Bamasoondree, which I need not more particularly describe. 
With regard to the deed filed by the plaintiff, this defendant 
asserts, that on the date thereof, the plaintiff^s husband was not 
in a condition, owing to illness, to execute it, or to understand 
the subject. Tarnee Churn Ghose, in his rejoinder, states that 
this case cannot be tried in this zillah when there is a suit pending 
in equity in the Supreme Court, on account of the will left by 
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Kistanuncl^ who lived in Sitnlah^ in. Calcutta^ and had property 
there, thus bringing the case regarding the will under the juris- 
diction of Her Majesty^s Court. The defendant repeats that 
Kistanund was in a state of mind which prevented his performing 
or understanding any business, and that the plaintiff was cognizant 
of the signature of the other widow, Bamasoondree, on the docu- 
ments pertaining to the estate of the deceased. 

Judgment. 

The plaintiff instituted this action in the court of the additional 
principal siiddcr ameen, whence it was called for, on the applica- 
tion of the defendant, Tarnee Churn Ghose, guardian of Baina- 
soondree, on the 31st of Januaiy last, in consequence of there having 
been filed in it, by the parties, a great number of documents in 
English, which language that functionary did not understand. The 
plaintiff sues for possession of the estate, real and personal, of her 
deceased husband, in virtue of a deed said to have been executed 
by him on the 6th of Joiste 1252, authorising her to ‘ adopt a son, 
and to assume proprietary management of the estate. This deed 
is alleged by the defendant, Bamasoondree, to be a fabrication ; she 
is the other widow of the deceased, and she as well as the defen- 
dants, Ram Chunder Sircar and Promothonauth Deb, alleges that a 
will was executed on the 5th of Bysack 1251, whereby both widows 
were respectively authorised to adopt, and which constituted Pro- 
mothonauth Deb, Kistanund^s executor. The other defendants, 
Dwarkanath Ghose, Sumboonauth Biswas, Bissonauth Biswas, 
Kassinauth Biswas, and Chundemauth Biswas, state that neither 
the onoomuttee putter, or the will, were made by Kistanund 
Biswas, that after the demise of the two childless widows of that 
person, they, by law, are tlie inheritors of the deceased^s estate. 
A suit in equity had been instituted in the Supreme Court, by 
Bamasooridree’s father, to prove the will said to have been left by 
Kistanund Biswas ; and, as the the present suit was instituted one 
day after in this zillah, the opinion of the Sudder Dewanny Adaw- 
lut was requested by me, whether, under Section 12, of Regulation 
III of 1793 , 1 could proceed with the trial. The Sudder Dewanny 
Adawlut would not accord any opinion on the subject, and, after 
further consideration, I came to the. decision that I might proceed 
with the trial of iftie cjse. 

On the 21st of February last a proceeding was held by this 
court, admitting the»dc.fendant, Bamasoondree, to conduct her own 
case, she having attained majority.. Her father, Tarnee Churn 
Ghose, as before remarked, had managed this case for her during 
minority. 

To prove the execution of the onoomuttee putter (which was 
filed and read) or deed of permission to adopt, the plaintiff adduced 



ZILLAH TWENTY-FOUR PBRGUNNAHS. 


57 


four witnesses. Three of these persons, Deenonauth Roy, Ruggoo- 
nauth Biswas, and Thakorcdoss Turkpunchanun, are subscribing 
witnesses to the document ; the fourth witness, Kalachand Chow- 
dry, is described by the plaintiff, and by his own evidence, to have 
been present when the deed was written out and signed by Kista* 
mind Biswas, though he was not a subscribing witness to it. , The 
first three witnesses depose that the rough draft of the deed was 
written out by the witness, Deenonauth Roy, at Khurdoh, on the 
date it bears, in the bythuk khanna of Kistanund Biswas, and that 
Deenonauth, having by his dictation written the rough draft, gave 
it to him (Kistanund) who read it, expressed his approval, and 
desired the fair copy to be engrossed by Deenonauth, which was 
completed at about half past the third watch of the day, — 
when Kistanund Biswas, with the witness, Thakorcdoss, the 
gooroo, or spiritual guide, of that person, took the deed into 
the women^s apartments, where Kistanund delivered it to the 
plaintiff, Rajeoomarree. The witnesses say that many of the 
principal and confidential omlah (whom they mention by name) 
of Kistanund Biswas were, at that very date, residing at Khurdoh, 
quite near to Kistanund’s own house, where the witnesses make 
out the deed to have been written. No intention whatever was 
expressed, as far as can be gathered from the evidence, to those 
omlah by Kistanund, of writing this important document, and 
those men do not appear to have been aware of its existence until 
on the day of, or after, the death of Kistanund. The evidence 
of the three witnesses, whom I have mentioned as subscribing wit- 
nesses, also proves that several of the supindas of the deceased 
were then living at Khurdoii, and at the village of Jagoolee, (which 
immediately adjoins,} yet not one of them received any intimation 
from Kistanund Biswas regarding the important deed he was 
about to execute, or any notice whatever that it had been drawn 
out and signed. These three subscribing witnesses do not appear 
to have been familiar acquaintances, or (excepting Thakoredoss) 
associates of Kistanund, for Deenonauth Roy was a subordinate 
mofuBsil officer, the dakhila novees, at one of Kistanund^s estates, 
situated at tlie distance of three coss from Khurdoh. The second 
witness, Ruggoonauth Biswas, says that he generally resided at 
Mundulghaut, in zillah Hoogljly, where he had a farm, but was, by 
chance, at Khurdoh, seeking employment at the lime the deed was 
written. It appears to me improbable that^a man of Kistanund^s 
respectability and wealth would have selected either of those indi- 
viduals to witness an onoomuttee putter, of any deed disposing 
of so much property. No reason has been assigned for the se^ 
crecy with which this document would appear to have been made 
out, or why the witnesses preserved silence regarding it during the 
life time, a period of six months, of Kistanund Biswas. No in- 
junction to keep the matter a secret is mentioned by the witnesses, 
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^nd it is not likely, if the witnesses really had subscribed to 
the onooniuttee putter, that they would so carefully have abstain- 
ed from all mention of it for so long a period. The witnesses say 
that when it was written out Kistanund was suffering from pal- 
pitation of the heart, but it does not at all appear from their evi- 
dence that he was in any imminent danger on the date of the 
onoomuttee putter, which would have rendered its immediate and 
sudden preparation necessary, without awaiting the presence of 
Kistanund^s sapindas and chief omlah. Neither does the fourth 
witness, Kalachand Chowdry, appear, in my opinion, to have wit- 
nessed this deed at all. He says the draft was given into the hands 
of Kistanund Biswas, who altered the terms of it in several places 
with his own hand, and then returned it to Deenonauth Roy, to 
copy fair. This is at variance with the statements of the three 
others ; and this witness, Kalachand, also says that, though he 
did not go away from the bythuk khanna until after the 
fourth watch of the day on which the onoomuttee putter was 
written, he did not see what became of it, while it is to be borne 
in mind that the other three witnesses say that, before that time, 
they saw it taken into the apartment of the females by Kistanund. 
Although it appears from the depositions of some of the witnesses 
I have referred to that the onoomuttee putter was completed and 
made over to the plaintiff (according to the evidence of three of 
them) on the 6th of Joiste 1262, corresponding with the 18th of 
May 1845, no intimation cither to the relations, or to the principal 
omlah of Kistanund, or to the public authorities, was given 
regarding this important deed, until the plaintiff presented a peti- 
tion to the collector, on the 7th of Aughun 1252, corresponding 
with the 21-st of November 1845, (the day of Kistanund Biswases 
death,) or more than six months after the date of the document. 
It appears to me incredible that the fact of the existence of a 
deed involving so much property, could have remained so long 
unknown, and that the stray or chance witnesses who say they 
saw it made out, should so long have remained silent regarding it. 
It seems to me very improbable that Kistanund would have writ- 
ten such a deed as the plaintiff describes, without consulting or 
calling in Ram Chunder Sircar, the defendant, who, plaintiff states 
in her plaint, had obtained a great .ascendancy over him. It is 
not likely that plaintiff, or her advisers and relations, were igno- 
rant of the great advantage which they might have derived, by 
Act XIX. of 1843, from having the deed registered immediately 
after it was completed, had it really been executed. In addition 
to the evidence of the four witnesses regarding the onoomuttee 
putter, which 1 have particularly adverted to, the plaintiff had the 
deposition of five others taken. These witnesses were Ramchand 
Chuckerbuttee, Muddoosooden Tewarry, Baiclmram Doss, Bhujo- 
hurrec Roy, and Budden Doss, who depose that Kistanund Biswas 
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was in a state of mental and bodily healthy which rendered him 
quite capable of attending to his affairs up to the month of Kartick 
1252^ and that he did manage his affairs and his estate up to that 
time. With the intent also of proving that Kistanund was in 
that state^ the plaintiff has filed copies of several documents. 
Eight of the originals of these documents are either reports from 
the police^ or the depositions of certain of the omlah^ or gomash- 
tahs of Kistanund taken in the fonjdarree courts tending to show 
that Kistanund held the management of his property in his 
own hands. Besides these eight documents^ the plaintiff has 
filed a copy of a roobukarree, held by the collector of revenue on 
the 2d of April 1846^ showing* that a complaint had been 
made to him on the 21st of November 1845; that the party 
of Ramchunder Sircar were making away with the proper- 
ty of Kistanund Biswas, he being, at that time, moribund. The 
plaintiff has also filed a copy of the collector's nazir’s report, 
dated the 4th of December 1845, stating that Kistanund Biswases 
heirs wereJiis two widows. Finally, I have to mention the roobu- 
karree of this court (a copy of which the plaintiff has also filed) 
dated the 27th of March 1846, whereby the plaintiff was admitted 
to be Kistanund^s representative, in the case mentioned in her 
plaint, along with the other widow, Bamasoondree, the defendant. 
The last mentioned document is the only one which refers to the 
onoomuttee putter ; and as it appears from this roobukaree that 
no mention of that deed was made in this court, or any where, 
until the day of Kistanund^s death, long after that deed was said 
to have been written out, I do not think this proceeding can be of 
any benefit to the plaintiff. In it, moreover, this court expressly 
refused to pass any opinion regarding the onoomuttee putter. A 
copy of the will mentioned in the answer has been filed in this 
case, wherein Promothonaiith Deb was appointed executor, and 
authority thereby given to the widows respectively to adopt a son; 
the will making other arrangements connected with the deceased^s 
estate. To prove this will Kistenmohun Mitter gave evidence in 
this court. Messrs. T. B. Swinhoe and W. N. Hedger also 
gave evidence here, regarding its having been found in the house 
of Kistanund Biswas in Calcutta. Copies of the evidence of Raj 
Chunder Sein, the same Kistenmohun Mitter, Tarachand Bose, and 
Kalachand Bose, which was taken in the Si^reme Court when 
Fromothonauth applied for probate of the will, (which was not 
however granted,) are also filed by the defendant Bamasoondree. 
But I deem it here unnecessary to go into the question regarding 
the validity of the will. I have given my opinion at length regard- 
ing the bad and insufficient evidence adduced by the plaintiff, 
which, as well as the long silence observed by her, and by those 
who allege that they were witnesses of the onoomuttee putter, 
leads me to discredit her statement that any such deed was execu- 
ted by Kistanund Biswas, and 1 accordingly dismiss this case. 
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The 18th April 1848. 

Appeal from a decision passed by Roy Hurro Chunder Ghose^ Prin-- 
cipal Sudder Ameen^ on the YJth March 1847* 

Chitra Dossee and Kaooree Dossee^ (former Defendants^) 

Appellants^ 

versus 

Panchee Dossee, (former Plaintiff m formd pauperis,) 
Respondent. 

For possession of land with wasilaat, and value of jewels and 
effects : suit laid at rupees 1,5773 ^ annas, 5 gundahs. 

The plaintiff instituted this action stating that 2 beegahs, 17 
kottas of land had been left her by her late husband, Bungshee 
Budden Ghose, at his death ; and she had purchased 1 beegah 
and a house thereon, with a portion (4 annas) of a tank from the 
defendant, Chitra. She also possessed certain documents, orna- 
ments, and utensils of precious metals. After her husband’s 
death, she resided with Chitra and Kaooree Dossee, her husband^s 
sisters, for a time ; and, eventually, she and Chitra undertook a 
pilgrimage to Gya, leaving the property mentioned with Kaooree. 
Returning from thence, those two females have retained possession 
of her landed property and her valuable effects at the instigation 
of Raj Chunder Ghose, Kaooree^s son-in-law. She accordingly 
sues to recover possession of the same. 

Raj Chunder denied that he had dispossessed the plaintiff of any 
property ; but she had conditionally sold the said 1 beegah, house, 
and her portion of the tank in consideration of a loan of rupees 
200 being made to her by him, Raj Chunder, which Conditional 
sale formed the grounds of action against plaintiff in another case. 

The answer of Kaooree and Chitra is that they never got posses- 
sion of any of plaintiiFs property, who still has all she mentions in 
her plaint. They support Raj Chunder^s statement in their answer. 

The principal sudder ameen decreed the case for the said land, 
house, and portion of the tank. He did not consider the deposit of 
the other articles mentioned by the plaintiff, to have been suffici- 
ently proved. He considered it just to order Kaooree and Chitra 
to make good the iftesne profits realized from the estate, as it was 
proved they had disposisessed the plaintiff from her property ; and 
he held all three defendants responsible for the costs, as he was of 
opinion that they ha^ all three colluded in depriving the plaintiff 
of her rights. 

An appecd is preferred b^ the defendants, Kaooree and Chitra, 
who state that an examination of the evidence will show that their 
statements were ■ proved in the lower court ; and they urge that 
if plaintiff’s statements were true, she would also have complained 
to recover the documents she says she put in possession. She 
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made no complaint whatever, appellants say, regarding her 
being dispossessed in the foujdarree court. The plaintiff (res- 
pondent,) ill answer, says that she could not include the docu- 
ments in her plaint, as it is illegal to institute suits in /ormd 
pauperis for deeds ; and as to not complaining in the foujdarree 
court, she says she is a female quite unaccustomed to the rules 
of the courts. She says that after the case had been decided in the 
lower court, attachment was issued to recover costs ; certain pro- 
perty of Chitra and Kaooree was attached for that purpose, , in 
order to have it subsequently sold, but Raj Chunder Ghose came 
forward and had it released, by depositing fees in lieu of costs. 
This will show that he is the person who has really got up this 
case. 

The plaintiff instituted this case to recover possession of land, 
&c., which she said the defendants had ousted her from. The 
defendants deny having effected any dispossession ; and Raj Chun- 
der Ghose alleges that one beegah, with the plaintiff’s dwelling, 
and her sharre of a tank, were conditionally sold to him. He states 
that he has sued for possession thereof, under a deed of bye-bil- 
wuffa given for that propert}^; in a separate case. In deciding 
this case, it is necessai*y to take into consideration the evidence of 
this bye-bil-wuffa alleged to have been given to Raj Chunder 
Ghose, which evidence was given in the succeeding case. The 
dispossession from the land, tank, and house, is supported by the 
evidence of Panchee’s (the plaintiff respondent) witnesses Deelloo, 
Sheik Kyrattee, Doorga Churn Mitter, and Seeroomunnee Mitter. 
Chitra and Kaooree, the appellants, had brought in only two wit- 
nesses, who merely deny that the plaintiff (respondent) Panchee, 
ever was ousted from possession of her property. The defendant, 
Raj Chunder Ghose, in a separate (the next) case, under the bye- 
bil-wuffa, adduced four witnesses to prove that deed. This 
evidence I do not credit. Casseenauth Ghose, the first witness, 
says he goes by the name of Casseenauth Roy as well ; he says he 
signed the bye-bil-wuffa as a witness, and that he can write very 
imperfectly ; in fact that he is merely able to write his name in a 
rough manner. Yet his signature to the deed is a clear and well 
written one, and is quite different from the witness’s signature to 
his deposition. The next witness is Radanautii Mistree : he ap- 
pears, from Casseenauth’s evidence, to hav^ be A present when the 
deed was drawn out and the money paid ; nevertheless in his evi- 
dence he says the transaction did not take pt)ace before him. The 
third witness, Koocheel Roy, says that he was a subscribing wit- 
ness ; but it does not satisfactorily appear why this witness came 
to Raj Chunder Ghose’s house (where the deed is said to have been 
written) a distance of two coss from the witness’s residence. The 
fourth witness, Sreemunt, was not a subscribing witness^ and says 
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that he saw no money paid^ as alleged by Raj Chunder^ to Pan- 
chee^ the plaintiff (respondent.) The writer of the deed has not 
been produced ; and of six witnesses whose names are attached to 
it^ only twp have given evidence. No mention why the others did 
not come in has been made. On referring to a copy of the 
petition of Raj Chunder Ghnse filed by the plaintiff, (Panchee) 
it appears he did, himself, deposit the fees referred to in the 
respondentia (Pancheeis) answer to the petition of appeal. 
It appear^ from this act which he had recourse to, to obtain 
the release of Chitrais house from attachment previous to sale 
for the recovery of costs, that he is the person interested in 
keeping the respondent out of her property. From this evidence 
I am of opinion, that Panchee was unjustly deprived of her ground, 
house, and portion of the tank, which the principal sudder ameen 
decreed to her ; and that the story got up by Raj Chunder Ghose, 
that plaintiff had conditionally sold her house 5 portion of the tank, 
and one beegah of the ground she claims, to him, is unsupported 
by proof. The plea of the appellants, that it was necessary for the 
plaintiff to have sued for the documents which she says were taken 
away from her, is not, in my opinion, any reason for not consider- 
ing and deciding her suit. She could not have sued for those deeds 
in formd pauperis; and it would be unjust to prevent her recovering 
the other property as a pauper plaintiff, when she is barred from 
suing for her documents in the only mode she could afford. Under 
these considerations I dismiss this appeal. 

The 18th April 1848. 

Appeal from a decision passed by Roy Hurro Chunder GhosSy Prin- 
cipal Sudder Ameen, on the \7th of March 1847- 

Raj Chunder Ghose, (former Plaintiff,) Appellant, 
versus 

Panchee Dossee, (former Defendant,) Respondent. 

For land claimed under a bye-bil-wuffa, or deed pf conditional 
sale, valued at 575 rupees. 

This is the case Referred to in Rajdiunder^s answer, mentioned 
in the preceding number. The principal sudder ameen dismissed 
the case, as he did not consider that the conditional sale described 
by the plaintiff (appellant) was proved. 1 need not go more parti- 
cularly into this appeal. In the preceding number I have given my 
opinion that the evidence of the plaintiff^s (appellant's) witnesses, 
Cassee Mitter, Radanath Mistree, Koocheel Roy, and Sreemunt 
Mistree, brought forward to prove the deed of conditional sale, or 
bye-bil-wuffa, is insufficient ; and I dismiss this case also. 
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The 19th April 1848. 

Appeal from a decision passed by Moolvee Myenoodeen Sufdar, 
Additional Principal Sudder Ameeny on the 6th cf April \6\7» 

Ram Cliunder Baboo^ Tara Chand Baboo^ and Luckeenaraiu Baboo^ 
(former Defendants^) Appellants^ 

versus 

Tarapersaud Roy Chowdry, (former Plaintiff,) and Doorgapersaud 
Roy Chowdry, (former Defendant,) Respondents. 

Suit laid at Compan 3 r^s rupees 796, 9 annas, 15 gundahs, on 
account of money laid out for the service of idols. 

The plaintiff instituted this suit alleging that he and Doorgaper- 
saud have been put to all the expenses connected with the worship 
of the idols in their thakoor-barree, at their family residence at 
Khoordgong, in pergunnah Mooragatcha. The defendants, plain- 
tiff^s partners, (excepting Doorgapersaud Roy Chowdry) have 
paid nothing towards the expenses of the worship of the idols, and 
in consequence he sues them for the sum they ought to have ex- 
pended on that account, which he has actually disbursed in the 
deb-seba since 23d Pose 1245 up to the 30th of Pose 1252, the 
date of plaint. The plaintiff alleges that certain lakeraj land in 
Puddo Pookreeah, and other villages in the said pergunnah, was 
set apart for the deb-seba expenses in their thakoor-barree, the 
rents of which should have been devoted to that purpose. The 
defendants, the co-lakerajdars of the plaintiff in that land, avail 
themselves of the profits of the said debooter, but neglect to 
expend those profits in the service of the idols. 

In answer the defendants (save Doorgapersaud Roy Chowdry 
who did not answer) say that they did regularly contribute their 
proper share of the expense. But they urge, even if they had not 
so contributed, it is not admissible 'that Tarapersaud, the plaintiff, 
should make this demand from them. If having neglected to 
contribute a portion of the expenses on account of the deb-seba, 
they, by so doing, have committed a sin ; but it was not requisite 
that Tarapersaud Roy should make any expenditure if they, the 
defendants, failed in their religious duty. 

The additional principal sudder aineen decreed the case for* 
rupees 796, 9 annas, 15 gundahs, whicii sum Be considered was 
proved even from the documents put in by ftie defendants to have 
been the amount expended by the plaintiff, ^he additional prin- 
cipal sudder ameen spun out his decision considerably, and gave 
twelve reasons at length for the decision. But he omitted any 
sufficient mention of the by wustah which he took in this case from 
the pundit. To that officer he put the question, whether, if one 
partner in a debooter tenure neglected to apply his portion of the 
profits to the service and expenses connected with the deb-seba. 
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could another partner recover from the first mentioned partner the 
expenses laid out on account of the deb-seba by hitn. 

The defendants (except Doorgapersaud Roy) appeal from this 
decision. They repeat they never had discontinued making the 
requisite deb-seba expenses ; and they submit that, even if they 
bad, the plaintiff was not entitled to recover any expenses laid 
out on that account by him. The bywustah of the pundit called 
for by the lower court, will show that this claim is contrary to 
Hindoo law. The plaintiff (respondent) filed an answer to this 
petition of appeal, wherein he again asserts that the defendants 
never did lay out any thing on account of deb-seba expenses 
connected with their thakoor-barree. 

The plaintiff instituted this action, alleging that the defen- 
dants (except Doorgapersaud Roy Chowdry), his partners, did 
not lay out any expenses connected with the service or worship of 
idols in their common thakoor-barree, though certain debooter 
property was set apart in order to admit of all the partners defray- 
ing those expenses. The plaint further stated, thafthe plaintiff 
expended rupees 2,984, 10 annas, 16 gundahs, on account of the 
deb-seba, which the defendants ought to have laid out in that 
service : now plaintiff claims to be reimbursed. The defen- 
dants (appellants) say they never have ceased to make all proper 
expenditure on account of the deb-seba ; and that, even if they had 
not done so, the plaintiff could not legally obtain any money he 
had laid out on that account from them. In this case I cannot 
concur with the lower court. There a bywustah was called for 
from the pundit, who clearly expounded the law to be, that if a part- 
ner did not contribute to the expenses of the deb-seba, his co-part- 
ner could not recover money laid out on that account by him from 
the former ; and 1 do not think that the case should have been 
decided contrary to this exposition. It is true, the pundit states, 
that a partner, so ceasing to contribute to such expenditure, 
cannot retain possession of debooter land, the profits of which 
have been set apart for the deb-seba ; and the pundit laid down 
that, in the event of a partner having ceased to contribute his share 
of the expenses for the deb-seba, cannot again be permitted, when 
he wishes to join in the expenditure, to do so, until he has made 
•good to his co-p^rtner any sum that person may have laid out 
for him on that account. The pleaders of the plaintiff (respon- 
dent) urge, that thesef two portions of the pundit’s bywustah sup- 
port the claim mad^ by their client. But in this exposition of 
the pundit, all I have to consider is the portion of it which I have 
first referred to. The rest of the answer does not apply to this 
case ; for the land is not claimed, nor does the plaint, or the an- 
swer either, admit that the defendants had first of all ceased to 
make expenditure on account of the deb-seba, and then began, 
dr expressed a desire to do so, as the pundit contemplates in 
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his bywustah. Were I to decide in the plaintifF^s favor, in con- 
sequence of these parts of the pundit’s bywustah, I should be 
taking cognizance of matters not set forth in the pleadings. 1 
therefore decree this case ; the claim being declared inadmissible 
under the Hindoo law. 

The 19th April 1848. 

Appeal from a decision passed by Moolvee Myenoodeen Sufdar, 
Additional Principal Sudder Ameen^ on the 6th of April 1847- 

Tarapersaud Roy Chowdry, (former Plaintiff,) Appellant, 

versus 

Bamchunder Baboo, Luckecnarain Baboo, Tarachand Baboo, and 
Doorgapersaud Roy Chowdry, (former Defendants,) Respon- 
dents. 

Suit laid at Company's rupees 2,984, 10 annas, 16 gundahs, on 
account of money laid out for the service of idols. 

In this case the appellant was plaintiff (respondent) in the 
appeal described in the preceding number. He appeals from the 
lower fourths decision awarding him only rupees 796, 9 annas, 
15 gundahs, instead of the sum at which he laid his suit, and prays 
that the difference may be awarded to him. I need not enter 
into the case further, because, in the foregoing number, I have 
given my opinion that the plaintiff ought to get nothing at all. I 
therefore dismiss this case. 

The 22d April 1848. 

Appeal from a decision passed by Roy Hurrochunder Ghose^ 
Principal Sudder Ameen^ on the Sth of April 1847. 

Petumber Dutt and Ram Coomar Dutt, (former Defendants,) 

Appellants, 

versus 

Chundermunnee Dossee, (former Plaintiff,) Respondent. 

Suit laid at Company's rupees 4,120, 6 annas, 8 gundahs, to 
obtain possession of land, biii]dings, and tank, &c. 

This case was instituted by the plaintiff, who stated that her 
husband, Rajeeblochun Ghose, was employt|4 as regimental writer 
in one of the regiments which formed part of the expedition to 
Cabul, where her husband was killed. Plaintiff had remained at 
Agra during his absence in Cabul ; but, on his death, her husband’s 
father, Rammohun Ghose, left his residence at Bailee to proceed 
to Agra to conduct her back from Agra. He confided her hu»^ 
band’s dwelling house, with 1 beegah, 8 cottahs of birmooter 
land and tank to the charge of Petumber Dutt, the defendant, with 
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eertain valuable ornamenta^ effects^ and documents^ particularised 
in a zimmahnamah/^ in the year 1250. These articles and 
property were purchased with her husband^s money. Her father- 
in-law, Rammohun, died on his journey to Agra ; and now^ the 
plaintiff having come back from Agra cannot obtain restitution 
of her property. She states that a case according to Act IV. of 
1840^ for this property^ had been decided against her; therein 
Neelmunnee Sircar, the alleged occupying tenant on the property, 
was plaintiff. She therefore sues Petumber Dutt, as well as Ram 
Coomar Dutt, his brother, who has aided him to keep Jier out of 
possession. Neelmunnee is made a defendant because he is said 
to be a ryot to whom Petumber has let the house and ground ; and 
the others, Nubkisten Sircar, Kallee Churn Ghose, and Rain- 
munnee Dossee, are made defendants, because plaintiff alleges 
they also have aided to keep her out of possession. Rajeeblochun 
Mookerjee is sued because he was the former owner of the proper- 
ty, from whom the plaintiff’s father-in-law had bought the house 
and ground for her husband. 

Petumber and Ram Coomar Dutt reply in substance, that, first of 
all, on the 11th of Falgoon 1249, the plain tiffs father-in-law, Ram- 
mohun Ghose, had conditionally sold, under a deed of bye-bil- 
wuffa, the house, land, and tank, on condition of a loan of 301 
rupees being made to him, which was to be repaid within one 
year. Subsequently, they say, that on the 17th of Bhadoon 1250, 
an unconditional deed of sale was made out and given to Petum- 
ber, in consideration of rupees 998 being paid for it ; and they 
say the property was not the plaintiff’s husband’s, but her father- 
in-law’s own, from whom they obtained the original title deeds 
connected with the property. 

The principal sudder ameeii decreed the case in plaintiff’s favor, 
so far that he awarded her the house, ground, hereditary docu- 
ments and tank. He was of opinion that the witnesses to the 
deed of sale gave contradictory ovidence ; and remarked that some 
of them had been unable satisfactorily to account for having 
come a long distance from their homes to subscribe as witnesses 
to the kubala, or deed of sale. In his decision the principal sudder 
ameen observes that there was not sufficient proof of the amount 
of wasilaat, or mesne profits, accruing from the estate, to authorise 
him awarding anj! thing to plaintiff on th^t account. Neither in 
liis opinion was it pr^wed what ornaments, or effects, had been 
entrusted to the defendant, Petumber Dutt. The stamped paper 
on which the kubala filed by that person was engrossed having 
been sold several years previous to the date of the deed, was an 
additional reason for the principal sudder ameen considering that 
document to be fictitious. 

In appeal the defendants, Petumber and Ramcoomar, submit that 
the first matter for the lower court to enquire into' was whether 
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the plaintiff’s father-in-law had left the property, mentioned in her 
plaint, in the defendants^ charge, under the circumstances stated; 
whereas this enquiry does not appear from the principal sudder 
ameen^s decision to have be^n entered into, the proof called for inr 
the lower court having been whether the deed of sale by Ram- 
mohun Ghose, in 1250, was duly executed or not. Appellants 
submit that the plaintiff (respondent) filed a zimmabnamafa^ 
or deed acknowledging the charge of the property; but the 
evidence did not prove that document, or that any property 
had been entrusted by the father-in-law of the plaintiff to 
the defendant, Petumber. The appellants also state that the 
evidence they brought forward supported their statement re- 
garding the sale of the property to Petumber. If further evi- 
dence was requisite in the principal sudder ameen’s opinion, the 
appellants say, the lower court ought to have caused the atten- 
dance of those witnesses whose deposition defendants (appellants) 
solemny affirmed was requisite in this case, and for whose atten- 
dance warrants were issued. Appellants pray that the remaining 
witnesses may be called in. The appellants say that the father- 
in-law of plaintiff (respondent) was not, as she alleges, on his 
way to bring her from Agra when he died ; but he had departed 
to take up his abode for the rest of his life in the holy city of 
Benares, being overcome with grief by the death of his son, whose 
first wife had deviated from the paths of chastity, when he had 
married the plaintiff ; who, however, the appellants assert, had 
formed another connexion after her husband’s death. 

In answer to the above, the plaintiff (respondent) stated 
that she never formed any other connexion after her husband^s 
death; and alleges that this statement is fidse and scanda- 
lous, being made only with a view to bring her character into 
disrepute, for which the appellants will receive due punish- 
ment, doubtless, from this court. She wrote to her father- 
in-law, she says, after that event, who, in consequence, was pro- 
ceeding to Agra to bring her down to her residence. And she says, 
after hearing of her father-in-law’s death on his journey, she sent 
down a power of attorney, which was duly attested and drawn 
out at Agra, appointing one Bungshee Buddun Dutt to look 
after the property left by her*husband. In fac^ the respondent 
says, that, except herself, there is no heir to her father-in-law ; 
and even if the property had not been lAer husband’s, but her 
father-in-law’s, she is entitled to succeed to it.. As to the witnesses 
who have not been heard, according to the petition of appeal, in 
the lower court, the respondent says that one of them is Neel- 
miinnee Sircar, the defendant, who cannot be a witness ; the other 
Kallee Churn Ghose, had given evidence in the foujdarree court 
regarding the kubala, and a copy of that deposition is filed and is 
sufficient in this case. 
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Finally, the respondent prays that the decision of the lower 
court may be amended in her favor according to Construction 
No. 868, and all the property mentioned in the plaint award- 
ed her. 

This case was instituted to obtain possession of a house and land, 
with certain effects, from the defendants (appellants.) The plain- 
tiff also seeks for the reversal of a case decided, regarding the pro- 
perty, under Act IV. of 1840, whereby the defendant, Neel- 
munnee Sircar, had been put in possession of it. The de- 
fendants (appellants) deny that plaintiff has any right to the 
property, and say that her father-in -law sold it to them in the year 
1250 B. S. To prove the zimmahnamah mentioned by the plain- 
tiff (respondent,) Petumber Ghose, Thakoredoss Ghose and Raj- 
narain Dutt gave evidence on the plaintiff^s side ; these wit- 
nesses say they were subscribing witnesses to that instriiment4 
Petumber says he retained charge of the zimmahnamah, and gave 
it to the plaintiff (respondent,) on her return from Agra. Thakore- 
doss says the same ; and Rajnarain says he was the Writer of the 
document. The two first witnesses appear to have very frequent- 
ly given evidence in the courts ; and, with respect to the evidence 
of the three, I do not credit their statements that they saw the 
zimmahnamah drawn out. If it had been, I am of opinion this 
document would have made particular mention of the deeds said to 
have been entrusted to the defendant (appellant,) Petumber Dutt, 
and that intimation of its having been drawn out and entrusted to 
Petumber would have been given to the plaintiff at Agra. This 
she does not state was given ; though from her sending down the 
mooktyarnaniah from thence, it is clear she had intimation regard- 
ing the house and ground being hers. Besides this, the mooktyar- 
namah makes no mention of the various articles and documents 
said to have been entrusted to the keeping of the defendant (appel- 
lant); and I am of opinion, if the zimmahnamah had been 
executed, especial mention of the person in whose charge 
they had been placed would have been made in the mooktyar- 
namah, which refers to the plaintiff^s house and land as 
having been left by her husband, and which instrument bears 
date four months after the zimmahnamah. Four witnesses, 
Muddoosooden ^eramanic. Ram Tunnoo Ghose, Baicha Ram 
Ghose, and Rutten Roy, deposed on the plaintiff’s (respondent’s) 
behalf, stating that he(* husband had built the house on the ground 
which he had purchiised with ‘his ov^n money. These witnesses 
also say that after her, plaintiff’s, return from Agra, she had posses- 
sion of the house and ground, which she retained until the fouj- 
darree court ordered her to give up that possession. I deem it un- 
necessary to refer, more particularly, to a copy of a decision filed 
by the plaintiff, to show that her father-in-law was confined by 
order of the court of requests at Barrackpore on the date of the 



ZILLAH TWENTY-FOUR PERGUNNAHS^ 


kubala on which the defendants found their claim, as that decision 
is not authenticated by the signature of any public officer. 

On the part of the appellants (defendants) in the lower court 
three witnesses, Goluck Hathee, Goburdhun Roy and Surroop 
Chowkeedar were examined, with a view of proving the kubala, 
or deed of sale, filed by the defendants (appellants) on which they 
found their claim to the property under litigation^ and which they 
allege was given by Rammohun Ghose, the plaintiff^s father-in-law. 
These witnesses say that they saw the sum of rupees 998 paid by 
the defendant, Petumber, to Rammohun, and that the deed of 
sale was written out and signed accordingly. The witnesses state 
however a circumstance which is at variance with the defendants’ 
(appellants’) statement and with the contents of the kubala. They 
say that rupees 319 were returned by Rammohun, on account of 
the kut-kubala referred to in the defendants’ answer. Though 
these witnesses speak positively as to the date the deed of sale 
was written on, yet the two first named individuals, on being cross* 
examined, were unable even to mention what year the current 
year was, or which was the year two or three years ago. Those 
two witnesses say nothing at all regarding an account of the sum 
due to Petumber, (on account of the loan under the said kut- 
kubala) having been made out when the deed of sale was written. 
But the third witness, Surroop, says that such an account was 
tlien made out. I liave also to remark that this witness, Surroop 
Chowkeedar, supports tlie statements of the four last named wit- 
nesses of the plaintiff (respondent), that after her return from Agvd 
she got possession of her house and ground and resided therein. 
If her father-in-law had, as the appellants would make out, sold 
the property, how could she possibly have got possession and re- 
sided therein ? The appellants pray that other witnesses on their 
behalf, whom they named in the lower court, may be called. 
Their pleaders submit that one of these witnesses, Neelmunnee 
Sircar, has needlessly been made a defendant in this case, in order 
to prevent his giving evidence regarding the deed of sale of which 
he is a subscribing witness ; and they urge that the case of Ramlo- 
chun Goho versus Gooroopersaud Goho and others, (decided by 
the Sudder Dewanny Adawlut on the 11th of August 1847,) will 
show that the plaintiffs should not have made Neelmunnee a de- 
fendant.* With respect to this person, NeelmuiAiee Sircar, and to 
the decision quoted, 1 have to remark that l|p is stated by the de- 
fendants (appellants) to claim to be the occupying tenant on the 
property. He was, moreover, the plaintiff in the case tried under 
Act IV. of 1840, in the foujdarree court, versus this same Chun- 
dermuiinee Dossee ; and 1 am at a loss to perceive how the plain- 
tiff could now avoid making him a defendant. The precedent 
quoted cannot apply when Neelmunnee has been made a defen- 
dant through necessity, and not with a fraudulent intent. The 
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other witness whom the defendants (appellants) seek to have 
called to give evidence^ he being a subscribing witness to the deed 
of sale filed by ihem^ is Kalleechurn Ohose. I deem it unneces- 
sary to issue process for his attendance, for a copy of the evidence 
he gave in the said case, under Act IV. of 1840, is filed with the 
present nuthee ; and, on hearing it, I can find nothing which would 
induce me to credit that the deed of sale was executed, and to 
prove which the defendants have besides only the bad evidence of 
the witnesses I have named. It seems to me immaterial, and un- 
necessary to say in this decision, whether the property claimed in 
this case was bought by the husband, Rajeeblochun Ghose, or by 
the father-in-law, Rammohun Ghose, of the plaintiff. Both those 
individuals are dead^ and the plaintiff is heir to their estates. 
Under these considerations it seems to me that the defendants 
having seen the plaintiff bereft of the protection of her husband 
and of her father-in-law, by their death, have conspired to deprive 
her of her property. I do not consider that the evidence on the 
side of the plaintiff (respondent) is sufficient to authorise any 
amendment being made in the lower court^s decision in her favor, 
but that there is still less reason to reverse it in favor of the ap- 
pellants. I therefore dismiss this appeal. 


The 22d April 1848. 

Appeal from a decision passed by Mr. J. Weston^ Sadder Moonsiff, 
on the 2Gth of February 1848. 

Ramchand Sadookhan, (former Defendant,) Appellant, 

versus 

Hurrochunder Koondoo and Ramcoomar Koondoo, (former 
Plaintiffs,) Respondents. 

For rupees 119-10-5-3, balance of account. 

* The plaintiffs instituted this action to recover the above sum 
from the defendant, alleging that he owed it to Mirtunjoy Koon- 
doo, uncle of Hurrochunder, and to Muddoosooden, cousin of 
Ramcoomar, who'carried on trade together. They had sold defen- 
dant oil and mustard seed to that value. The mahajuns are dead; 
and now their heirs aud successors are the plaintiffs. The defen- 
dant alleged that h€ had paid 100 rupees of the debt to the go- 
mashtah of the deceased mahajuns, and the rest was remitted. He 
denies that the plaintiffs are the true heirs of the deceased mer- 
chants. 

The moonsiff decreed the case, having heard the plaintiffs’ wit- 
nesses’ evidence only. He states, in his decision, the defendant 
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failed to cause the attendance of his witnesses, who were subpoe- 
naed through the sheriff of Calcutta. 

In appeal, the defendant submits, among other things, that he 
was ill, and therefore could not follow up the process to cause the 
attendance of his witnesses. * 

I remark in this case that the moonsiff decided it on the 2Gth 
of February last, three days after the return of the subpoena from 
the sheriflF^s oflSce ; a little further delay might have enabled the 
defendant to show sufficient cause for his not having had the sub- 
poenas served on his witnesses. Considering the large sum claimed, 
as well as the nature of the answer filed by the defendant, I deem 
it just to return this case for retrial, in order that the defendant 
may have an opportunity of producing witnesses. 

The 22d April 1848. 

Appeal from a decision passed by Mahomed Moonsiff of 

* Bishenpoor^ on the 28/A of February 1848. 

Raj Chunder Mirda, (former Plaintiff,) Appellant,. 
versus 

Ramdhun Gyne and Manick Gyne, (former Defendants,) 
Respondents. 

For rupees 31-7-14-2-2, balance due on a bond with interest. 

This case was instituted to recover the debt abovementioned, 
which the defendants denied owing. The moonsiff, while trying 
this case, took a petition from the defendants, wherein they stated 
that if the plaintiff would depose on oath that the debt was a just 
one, they would abide by what he said. The moonsiff on this call- 
ed up the plaintiff who was in court, but he declined to make the 
required affirmation. Accordingly the moonsiff who had taken 
the evidence of one witness of the plaintiff dismissed the case ; 
observing that were the claim a just one, the plaintiff would have 
made affirmation that it was so. 

An appeal is preferred from this decision, into which 1 need not 
further enter. Section 28, of Regulation XXllI. of 1814, admits 
of a moonsiff examining into the truth of a cljpm by the oaths of the 
parties, if they mutually consent to sucl^ a course. Here no 
mutual consent was accorded. The plaintiff declined to accede to 
the defendants^ proposition. 1 therefore return the case to the 
moonsiff to try. His decision is highly unjust and illegal. The 
moonsiff is hereby informed that this case will form the subject of 
an immediate report to the Sudder Dewaniiy Adawlut. 



72 


ZILLAII TWENTY-FOUB PERGUNNAHS. 


The 24th April 1848. 

Appeal from a decision passed by Mahomed Rnffa, Moonsiff of 
BishenpooVi on the 26/A of February 1848. 

Durpnsitaiti Ghurrammee and Muddoosooden Ghurrammee^ 
(former Defendants^) Appellants^ 

versus 

Seebnarain Haldaf> (foi*mer Plaintiff^) Respondent. 

To recover rupees 23-8-0, dtie on a bond. 

This case was instituted by the plaintiff, who alleged that the 
two defendants borrowed 21 rupees on a bond dated the 6th of 
Joiste 1253, which, with the interest due, has not been liquidated. 
The defendants denied that they owed any thing to plaintiff. They 
state that they were not at the plaintiff^s village at Hurrindanga, 
where the plaintiff says the bond was given on the above date, but 
were employed in the Government dawk boat at Kedgeree. The 
defendants add, that on that date the plaintiff was not more than 
ten years of age. 

The moonsiff heard the evidence of the plaintiff^s witnesses 
only. He remarked that the appearance of the plaintiff showed 
him to be nineteen years of age, and he decreed the case, — the de- 
fendants having failed to bring forward their witnesses. 

The defendants appeal. They repeat that the age of the plaintiff 
was only ten years when the bond was written, and submitted 
that such a transaction by a minor is inadmissible and incredible. 
They allege that their pleader was in fault in not having their 
witnesses in attendance $ for, they say, they paid him the expenses 
incident on the issue of the subpoenas for their witnesses. They 
pray that the evidence of their witnesses may be taken. 

If the pleader of the defendants was in fault, the appellants may 
have their remedy against him. The order for the defendants’ 
witnesses to attend was issued on the 6th of December ; the case 
was not decided until the 26th of February 1848, or more than 
two months and a half after that order. 1 decline therefore to 
admit this appeal, because the neglect of the defendants in not 
attending to their case is manifesto 

^ The 25th April 1848. 

Appeal from a decision passed by Mr. H. S. Thompson^ Moonsiff 
of Sulkean, on the 21^^ of February 1848. 

Bhola Dhobee and Khaitroo Dhobee, (former Defendants,) 
Appellants, 

' versm 

Sheik Dagoo, (former Plaintiff,) Respondent. 

For rupees 27^ 7 annas, 5 gundahs, balance of account* 
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This case was instituted to recover the above sum, which the 
moonsiff decreed, having only heard the evidence and proof on 
plaintiff^s part. 

The defendants appointed a vakeel, but did not file any answer. 

In appeal, the defendants urge, that subsequently to their 
appointing a vakeel Bhola fell ill, and this prevented their meet- 
ing the plaintiff^s claim with an answer. They point out that the 
case was only one month and sixteen days pending from institu- 
tion until the date of decision. 

The defendants, I observe, did so far attend to this demand 
that they appointed a pleader ; and Bhola gave security for the 
amount claimed according to Regulation II of 1806, he having 
been arrested by process under that law. Under these circum- 
stances, and considering the short time the case was on the inoon- 
siff’s file, I decree the appeal, and remand the case for trial. 

. The 27Tn April 1848. 

Appeal from a decision passed by Moolvee Myenoodeen Sufdar, 

Additional Principal Sadder Ameen^ on the 16/4 of April 1847. 

Degumberree Dossce, (former Defendant,) Appellant, 
versus 

Bhoobun Miinnee Gooptce, (former Plaintiff,) Respondent. 

For possession (with wassilaat) of 35 beegahs, 10 kottas of 
lakhiraj land. Suit laid at rupees 1,082, 3 annus, 12 gundahs. 

The plaintiff, Bhoobun Muiinee Gooptce, sued the defendants, 
stating that Degumberree Dossee, the talookdar, keeps her out of 
possession of 35 beegahs, 10 kottas in mouzah Luckeecantpoor, 
pergunnah Magoorah, which the plaintiff alleges is her, plalntiff^s, 
lakhiraj tenure ; and she further states that the predecessor of this 
* defendant (Degumberree) in the talook, by name Ramdhun Roy, 
had ousted her from the land so far back as 1246, she therefore 
sues him as a defendant. Ram Chand Bhuttacharj, the original 
lakhirajdar, sold the disputed ground, as well as other ground, for 
3,151 rupees in Assin 1233 to her, and she files the kubala or deed 
of sale then given her by that person. Ram Chand is now dead, 
and in this case is represented by his widow^ Kaduin Beenee. 
Plaintiff sues for wassilaat, or mesne profits. 

No answer in the case was given by Ramdnun Roy ; and the de- 
fendant, Degumberree, answers that the plailtiff never did possess 
the land she claims. This land is part of till assets of her talook ; 
and she says that the ryots who cultivates still pay her, as they 
had paid her predecessor rent for it, direct. 

The additional principal sadder ameen gave a decree in favor of 
plaintiff, awarding her 30 beegahs, 3 kottas, which was the quan-? 
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by an ameen (who made^ afficmatiion^ though 
/ik&t the fomial ono^ Regarding the tn^th el.his report) deputed 
fimi the additional principal sudder ameen^a courts to belong 
to the plaintiff. He did not award mesne profits for the period 
' prei)^Gue to the institution of the suit^ as the amount was not 
, proved. He considered the plaintiff entitled to* mesne profits 
.subsequent to its institution. 

The defendant^ Degumberree, appeals^ and submits that the deci- 
sion passed by the additional principal sudder ameen was not sup- 
ported by valid documents showing the ground to be lakhiraj ; and 
she further submits that the plaintiff had neglected to proceed 
with her case in the lower court, rendering her subject to the 
penalty of having it dismissed in that court. 

An answer was filed to the petition of appeal by the plaint! ff^ 
respondent, who submits that the documents and proofs adduced 
by her, support the lower court’s decision. 

This was a claim to recover possession of ground, alleged to be 
lakhiraj, which the plaintiff (respondent) says that the predecessor, 
Ramdhun Roy, of the defendant, Degumberree, had dispossess^ 
ed her of ; but which possession, and right of tenure free from 
rent by plaintiff, is denied by the defendant, Degumberree. 
To prove the validity of the lakhiraj tenure, the plaintiff filed copies 
of the jummabundec papers of 11^, wherein it appears that Bul- 
ram Bhuttacharj was entered as the holder of this lakhirqj land, 
in mouzah Luckeccantpoor. These papers are supported by two 

cliars^^ dated in 1165 and 1170, respectively, granted (by an 
officer employed under Nowab Ally Verdy Khan, it seems) to 
Bulram Bhuttacharj, the ancestor of the person, Ram Chand Bhut- 
tacharj, who had sold the land to her. The kubala, or deed of sale, 
is admitted by his (Ram Chand’s) widow the defendant, Kadum 
Beenec ; and the plaintiff (respondent) has filed two decisions 
passed by the special commissioner, dated the 8th of July 1844 
and the 11th of March 1847, showing that chars” of the date 
and description of those filed by the plaintiff are admitted as valid 
documents to uphold claims to lakhiraj tenures. Also the plain- 
tiff (respondent) filed an extract from the collector’s registry of 
lakhiraj tenures, showing that the tenure was duly entered in the 
records of the collector’s office, undep the provisions of Regulation 
XIX. of 1793. Ramneedhee Lushker, Ramjoyc Lushker, Kaooree 
Lushker, Mudden Nmk, Bholanath Lushker, Teeluk Lushker, 
Chunnoo Sheik, and Dataram Doss, depose to the plaintiff ( res- 
pondent) having had\ possession of the ground she claims, and to 
her having been oustm from it by Degumberree’s predecessor, 
Ramdhun Roy. Some of these witnesses say they are ryuts of 
the ground in dispute, and had paid rent to the plaintiff for their 
tenures, previous to her having been dispossessed. Chunnoo 
Sheik and Dataram Doss depose to two kuboolcuts (filed) held 
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by the plaintiflF/ as ^vihg been given by the ryuts named therein 
to the plaintiff. Th^report of the ameen deputed by the lower 
coiirt supports thisev^dence. 

'The defendant ha^flied some talookdaree accounts to show that 
ryuts (whom she did not name either in her atjswer or |>etition of 
appeal) on the ground pay rent direct to her for it. These ac- 
counts, which the evidence of her witnesses is intended to support, 
appear to me to have been got up for this occasion, and are exceed- 
ingly fresh-looking for papers said, some of them, to have been 
written out ten years ago. I am of opinion that if any ryuts who 
paid rent to her had occupied the land, the defendant would have 
named them in her answer or petition of appeal. I consider that 
the documentary and oral evidence in this case greatly preponde- 
rates in the plaintiff^s (respondent's) favor. With respect, to the 
plaintiff having neglected to proceed with her case for six week^u 
I have to observe that the lower court having passed over tlft 
alleged deff^ult, (which it is, however, ndl clear to me, took place,) 
has, by the existing law, cured it. I accordingly dismis^^yi^ appeal. 
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The 2d May 1848. 

Case No. 275 of 1847. 

Recjular Appeal from a decision passed by the Moonsiff of Doohiaf 
pore, Moulvee Atta Alee, November 21th, 1847. 

Brijoo Gliose, (Defendant,) Appellant, 
versus 

^Bindrabun (xorain, (Plaintiff,) Respondent. 

T/ns suit was instituted by respondent, on the 27th February 
1847, to recover from appellant the sum of 15 rupees, with interest 
tliereon, beins; on account of money borrowed by the latter of the 
former in 1250 B. S., which was acknowledged to be due on an 
adjustment of accounts, which took place in Jetli 1251. 

The appellant, in answer, simply denied the claim. 

The moonsiff, considering the debt proved by the evidence ad<luccd, 
decreed the principal sum of 15 rupees; and there being, in my 
opinion, no sufficient grounds for interference with the decision, 
I confirm it, and dismiss the appeal with costs. 

The 3i> May 1848. 

Case No. 20 of 1848, 

Regular Appeal from a decision passed by the Moonsiff of Soory, 
Koolodanund Mookerjea, December 2dth, 1847. 

Parbuttee Dibyaand Gungamunee Dibya, (Defendants,) Appellants, 

» ^ versus 

..Tarnee Churn Raep, (Plaintiff,) Respo^ndent. 

This suit was instituted by plaintiff,, on the 12th August 1840, to 
recover from the defendants, Wukil Munee D'jbya, (since deceased,) 
Parbuttee Dibya, and Gungamunee Dibya, petesession of a putnee 
jumma, comprising beegaha 29-8 of land, sitn^odin mouzah Kuria, 
and the rent thereof for 1250, 1251, and 1251/, at the rate of Sicca 
rupees 23, or Company's rupees 24-8-6, a year, on the allega- 
tion that he had purchased the putnee of 8 annas’ share of "lot 
kismut kuria from the zemindars, Kunthar Race and others, under 
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a deed of sale, bearing date the 30th 




1260, in i^ehlch it was 


stipulated that the rent of the dispute^^^tiiee juinma, which had 


been previously acquired by the 


husband, Goluknath 


Ilujra, should be received by him, (plaintiff,) and considered as 
included in his putnee ; but the defendants refused to pay him the 
rent. 

The defendants, in answer, denied the right of the plaintiff to 
demand rent of them, on the ground that the arrangement entered 
into between him and the zemindars had the effect of setting aside 
their putnee, and that the zemindars alone could receive rent from 
them. 

This was denied by plaintiff, in his reply, Mdiich disclaimed all 
intention of disputing the defendants’ rights as independant putnee- 
dars. 

The mooiisiff decreed the suit in favour of plaintiff ; and there 
being no doubt as to the right of a zemindar to assign over his 
rents to a third party, and as the arrangement can in no wise affect 
the defendants’ rights as putncedars, I confirm the decision, and 
dismiss the appeal with costs. 


T/ie 4Tn May 1848. 

Case No. 27 of 1848. 

Begular Appeal from a decision passed by the Moonsiff of Soonjy 
Koolodanund Mookurjea, December 30//t, 1847. 

Bydnath Misr, (third party,) Appellant, 
versus 

Ramlochun Dutt, (Plaintiff,) and Gopal Chund Singh, (Defendant,) 

Respondents. 

This suit was instituted by the plaintiff, Ramlochun Dutt, as the 
proprietor of 9 beegahs of lakhiraj hast land, situated in the town 
of Soory, on the 7tli September 1846, to recover from the defendant, 
Gopal Chund Singh, the sum of Company’s rupees 9-6, being 
arrears of rent, with interest, from 1249 to 1252 B. S., inclusive, on 
a dwelling house, late in the occupancy of Fyzoo Koonjura. 

The plaintiff stated that he purchased the proprietary right in the 
lakhiraj land at public sale in 1243 B. S., and received the rent of 
the disputed dwelling house from Fyzoo Koonjura up to the year 
1248, when the righ^i of the latter in the property were purchased 
by Ruttun Saha ini execution of a decree of court; that in 1250 
Ruttun Saha sold thi property to Gopal Chund Singh on condition 
that he made good to plaintiff the arrears of rent due, and on the 
21st Poos 1251 Gopal Chund Singh executed a kubooleut in plain- 
tiff’s favor ; but he refused to pay the rent, and hence the necessity 
of this suit. 
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The defendant, Gopal Clmnd Singh, in answer, denied the claim, 
pleading that the disputed dwelling house b(?Ionged to muhal 
Ilarriot-gunge ; that he gave a kubooleut to plaintiff under protest, 
pending thg decision of a suit between plaintiff and Bydnatn Misr, 
for possession of Harriot-gunge, and the latter having obtained a 
decree, he executed a kubooleut in his (Bydnatli Misr’s) favor in 
the month of Assin 1252. 

Bydnath Misr (appellant) filed a petition, on the 15th Ja- 
nuary 1847, objecting to the claim, on the grounds that the dis- 
puted dwelling house belonged to muhal Ilarriot-gunge, which was 
awarded to him by a decree of this court under date the 21st 
February 1848 ; and that the defendant accordingly executed a 
kubooleut and paid rent to him. 

The moonsiff decreed the suit to plaintiff, on the grounds that it 
was satisfactorily proved by the evidence of witnesses, and the 
jumma-wasil-bakce accounts from 1243 to 1252 filed on the plaintiff’s 
part, that Fyzoo Koonjura, the late occupant of the dwelling house, 
paid rent tb plaintiff as lakhirnjdar, and that the defendant and 
Bydnath Misr had failed to establish their pleas. 

The appellant objects to this decision as being at variance with 
the decree passed in the suit referred to in the answ^er ; but, on con- 
sulting the record of that suit, I find that the disputed dwelling house 
was returned as claimed by the present plaintiff as hikhiraj ; and as 
the decree passed by this court in appeal expressly stated that the 
decision could not prejudice the right of any parties to hold rent-free 
any portion of the lands included in 1 liirriot-gungo, and as the 
moonsiff’s decision on the j)oint at issue in this suit is in accordance 
with the evidence, T confirm his award, and dismiss the appeal with 
costs. 

The 5tu May 1848. 

Case No. 28 of 1848. 

Regular Appeal from a decision jyassed hy the Moonsiff of Gopalporcy 
Goopeenath Dassy Vecemlcr 28^/£, 1847. 

Koochil Pal, (Plaintiff,) Appellant, 

• versus • 

Gorachand Pal, (Defendant,) Respondent. 

Tnis suit was instituted by plaintiff (appelant) on tho 13th No- 
vember 1846, to recover from the defendant Gorachand Pal, the 
sum of Company’s rupees 49-8-11, principal rand interest, on a bond 
alleged to have been executed by the latter in favor of tha former, 
on the 2 1 St Bhadro 1245 B. S., corresponding with the 5th Septem- 
ber 1838, in acknowledgment of a loan of 25 rupees. 
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The defendant, Gorachand Pal, in answer, denied the debt, and 
pleaded that the case had been got up by plaintiff in renewal of 
several attempts to extort money from him through the civil courts, 
in consequence of a quarrel which arose between them in the month 
of Bysakh 1242. 

The plaintiff, in his reply, stated that the quarrel between them 
had arisen since the month of Asin 1248, before which period they 
were on terms of friendship. 

The moonsiff was dissatisfied with the evidence adduced in support 
of the claim, and found the defendants pleas confirmed both by the 
testimony of witnesses, and the result of two suits instituted against 
him by plaintiff, and decided in defendants favor on the 28th De- 
cember 1845 and the 25th January 1846 respectively, which pre- 
cluded all probability of any money transaction having taken place 
between them on the date of the bond, the subject of dispute, and he 
therefore dismissed the claim as being unjust; and being of opinion 
that no sufficient grounds have been shown for interference with the 
decision, 1 confirm it, and dismiss the appeal with costs.' 

The 6th May 1848. 

Case No. 30 of 1848. 

Rdfjular Appeal from a decision passed by the Moonsiff of Amduhra^ 
Gholam Buttool^ December 315^, 1847. 

Nubukanth Pal, Gunganarain Sirkar Mundul, and Takoor Das 
Chokeedar, (^Defendants,) Appellants, 

versus 

Byrub Nath Mundul and Ramnurain Mundul, (Plaintiffs,) 
Respondents. 

This suit came before me on appeal on the 7th August last, 
when it was remanded to the moonsiffs court for further investiga- 
tion. ( Vide Decisions of the zillah court of Beerbhoom for 1847, 
page 128.) 

■ The plaintiffs sued to recover the value of 299 sulees^ 9 cottahs, 
1 chittack of paddy, being the difference between a certain quantity 
of that grain that had been attached in execution of a decree of 
court at the instanibe of the decreehdlder, Pran Kisto Sirkar, and 
taken charge of by appellants under a surety-bond, and the quan- 
tity received b^ the ^aintiffs, when the attachment was taken off. 

The appellants acknowledged having executed the surety -bond, 
but pleaded non-liability, on the main grounds that they did not take 
actual charge of the grain ; that the grain was stored up with plain- 
tiffs’ concurrence in a granary belonging to plaintiffs^ nephew. Ram 
Nurain Gope, and in the houses of their koorfadars, or sub-tenants ; 
and that, on the attachment being taken off, plaintiffs received 
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charge of the grain, expressing themselves satisfied as to its cor- 
rectness. 

The moonsiff, after making further investigation, as directed by 
this court, and deputing an ameen to make a local enquiry, decreed 
the suit to the plaintiffs against appellants, on the grounds that it 
was proved in evidence that appellants took formal charge of the at- 
tached grain ; that on the attachment being taken off, the grain was 
measured by the court peon, and the quantity sued for found de- 
ficient; and that the evidence adduced on the part of appellants fail- 
ed to establish their pleas : and being of opinion, on perusal of the 
record, that no sufficient grounds have been shown for interference 
with the decision, I confirm it, and dismiss the appeal with costs. 

The 15tii Mat 1848. 

Case No. 37 of 1848. 

Regular Appeal from a decision passed hy the Principal Sudder 
Ameen of Beerhhoom^ Moulvee Nujumul Huq, January 14^A, 1848. 

Ootsub So and Anund So, (Plaintiffs,) Appellants, 
versus 

Bykuntnath Mookhopadhya, Roopnurayun Ghose,Bisumbhur Ghose, 
and Muhesh Chunder Ghose, (Defendants,) Respondents. 

This suit was instituted by Ootsub So and Anund So (appel- 
lants) as the farmer (and his security) of muhal mouzah Dewan- 
gunge and its dependencies, maths Sonajoolee and Ghurpora, in 
talook Dehoocha, on the 10th November 1846, to contest a sum- 
mary decision passed by the collector of Beerblioom under Regula- 
tionVII. 1799. 

The summary suit in question was instituted against appel- 
lants by Bykuntnath Mookhopadhya as the putneedar of turuf 
Dewangunge, on the 20th August 1846, corresponding with the 
5th Bhadro 1253 B. S., to recover the sum of Company’s ru- 
pees 483-8-9, the rent, with interest, due from them, as the farmers of 
the muhal set forth above, for the entire year 1252 ; and the collec- 
tor decreed the suit in full of the claim, under date the 18th Sep- 
tember 1846. Appellants objected to the decision on the grounds 
that Bykuntnath Mookhopadhya had no title lb receive the rent, 
the real putneedars being Roopnurayun Ghose, Bisumbhur Ghose, 
and Muhesh Chunder Ghose, who purchased the tenure of the 
zemindars at the close of 1251; and that^the claim, being for a 
period in excess of one year prior to the datl of institution of suit, 
could not be heard summarily. ^ 

The defendant, Bykuntnath Mookhopadhya, in answer, pleaded 
that he held the putnee under a deed of sale executed by the zemin- 
dars in his favor on the 1 4th Chyte 1251, and, after he had xeceiv- 
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e<l formal possession, appellants gave him an agreement in renewal 
of the lease they had entered into with the zemindars; that appel- 
lants were now acting in collusion with Roopniirayim Ghose and 
others, the pretended putneedars, in order to deprive him of his 
rights. Pie denied that the summary suit was barred by lapse of 
time. 

Roopnurayun Ghose, Bisiimbhur Ghose, and Muhesh Chunder 
Ghose, who were made defendants by a supplemental plaint, filed 
an answer in support of appellants’ statement. 

The principal sudder ameen considered it proved with reference 
to the evidence adduced on both sides that the defendant, Bykunt- 
nath Mookhopadhya, was in possession of tlie piitnee, and he there- 
fore dismissed the case, but at the same time he declared the col- 
lector’s decision modified by deducting from the award the kists, or 
instalments of rent, for the months of Chyte, Assar, and Srabiin, as 
having been due more than a complete year before the date of insti- 
tution of the summary suit ; and he charged appellants with full 
costs. 

It does not appear from the principal sudder ameen’s decision, in 
whose name the putnee is registered in the zemindar’s serishtah. 
This, in a suit of this nature, is an important point, which the prin- 
cipal sudder ameen has lost sight of altogether. The decision does 
not state what is the amount of the three kists that are to he de- 
ducted from the collector’s award, and consequently what sum the 
defendant, Bykuntnath Mookhopadhya, is entitled to receive under 
it, nor Joes it give any reason for charging appellants with full 
costs when the validity of their objections to the collector’s award 
is admitted as to one of the issues. I, therefore, considering the 
decision as incomplete, remand the suit to the principal sudder 
ameen for further investigation and re-trial with reference to the 
above remarks. 


The 17th May 1848. 

Case No. 36 of 1848. 

Regular Appeal from a decision passed hy the Principal Sudder 
Ameen of Beerhhoom^ Moulvee Nigumul limp January VZthy 1818. 

Bishoonath Sirkar,^Dwarkanath Sirkar, and Sbamachurn Sirkar, 
(Plaintiffs,) Appellants, 
f versus 

Buhadoor Ali Khan, t Bhiknee Bibi, Shumsheer Ali Khan, and 
Juboo Bn)i, (Defendants,) Respondents. 

Tins suit was instituted on the 20th June 1846, to recover pos- 
session of 120 beegahs of land, with mesne profits for 1253 13. S. 
Value of suit, Company’s rupees 645-11-10. 
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Tlie disputed land was claimed by the plaintift*s (appellants) on the 
allegations that it was part and parcel of mouzah Maldiha belong;- 
ing to their mokurrurec ghatwallee talook Scema ; and that the defen- 
dants dispossessed them thereof in the month of Agrahun 1252. 

The defendants contended that the disputed land belonged to their 
mohurrurce mouzah Doomdoomcc, and that plaintiffs never had pos- 
session. 

In refutation of the claim the defendants produced three maps 
which had been filed in former suits, involving boundary disputes 
relating to the same estates, and other documents, showing that the 
western boundary of mouzah Doomdoomee, separating it from 
mouzah Maldiha, was a road leading from Luchooraee Dihi to 
Salooka; and the principal sudder ameen, assuming that boundary 
line to be the correct one, dismissed the suit, because the plaintiffs’ 
own witnesses (defendants did not produce any) deposed that tlie 
disputed land lay to the east of the road indicated. 

This reason is not borne out by the evidence, for the witnesses 
stated that there were more roads than one leading between the 
two places of Luchooraee Dihi and Salooka ; and it is not apparent 
from their depositions which of them is the road laid down as the 
boundary line ; and as the point can only be determined by a local 
enquiry, I remand the suit to the principal sudder ameen for re-trial, 
in order that he may adopt the mode of procedure thus indicated. 


The ITtii May 1848, 

Case No. 38 of 1848. 

Regular Appeal from a decision passed hy the Moonsiff of Dhekha- 
harecy Nil Madhuh Mookerjeay January 2(}thy 1848. 

Gour ilurce Sen and others, putneedars, and Gungacc Gope, ryot, 
(Defendants,) Appellants, 

versus 

Debnath Ghose^ (Plaintiff,) Respoi^dent. 

This suit was instituted by the plaintiff, Debnath Ghose, as the 
zemindar of lot Saecta, on the 15th May 18^\7, to recover possession 
of one beegah six cottahs of land, situated in mouzah Hathura, and 
rent thereof from 1248 to 1253 B. S.,at the rate of Sicca rupees 1-0-15. 
Value of suit, Company’s rupees 38-15-5. 

The plaintiff had instituted a suit, No. 472 of 1843, in the moon- 
siff’s court, against the present defendants, to set aside a summary 
decision passed by the collector, under Regulation V. 1812, in 



88 


ZJLLAIl BEERBHOOM. 


rejection of his (plaintiff’s) demand for the rent of the disputed land 
for 1249^ to recover which he had issued an attachment of distraint 
against the ryot, Gungaee Gope, and the moonsiff recorded a non- 
suit, on the grounds that the plaintiff was not in possession, inasmuch 
as the ryot paid rent to the defendants, Gour Huree Sen and others, 
the putneedars of kisniut Jumunee-gunga, in lot Khumar-danga. 
The present suit has been instituted in consequence, to try the 

S laintiff ’s right to possession of the disputed land, which right defoli- 
ants denied in their answer ; and the moonsiff now gave the plain- 
tiff a decree, on the grounds of a report of a local ameen deputed in 
the former suit, by awarding to him possession of the disputed land 
against the defendants, generally, and the amount of rent sued for 
against the ryot, Gungaee Gope, alone. 

On perusal of the moonsiff^s proceedings in the former suit, I find 
that the defendants, Gour Iluree Sen and others, filed a petition, 
objecting to the report of the ameen on several grounds, which 
petition was never disposed of by an order on the merits, and there- 
fore the decision of the moonsifi^ in the present suit, being founded 
on that report, is untenable. His decision is also irregular in award- 
ing against the ryot, Gungaee Gope, the amount of rent sued for, 
for the collector’s decision in respect to him was final ; and in this 
suit the plaintiff’ could only recover the rent, in the event of his 
establishing his right to possession, in the shape of wasilat from the 
party from whom it has been received. I therefore reverse the de- 
cision appealed against, and remand the suit to the moonsiff for 
re-trial with reference to the above remarks. 


The 17Tn May 1848. 

Case No. 46 of 1848. 

Regular Ajipealfrom a decision passed by the Moonsiff of Dhehka- 
haree^ Nil Madhub Moohurjea, January 2ijthy 1848. 

Gour Iluree Sen and others, putneedars, and Kish to Gope, ryot, 
^Defendants,) Appellants, 

V • 

versus 

Dcbnath/Crhose, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff, Debnath Ghose, as the 
zemindar of lot Saeeta, on the 15th May 1847, to recover possession 
of seven cottahs of land, situated in monzah Hathnra, and rent 
thereof from 1248 to 1253 B. S., at die rate of 4 annas, 4 gundas 
per annum. Value of suit. Company’s rupees 9-7-2. 
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The circumstances of this case are similar to those set forth under 
case No. 38 of 1848, decided this day, and I send back the suit to 
the lower court for re-trial for the same reasons. 


The 17th May 1848. 

Case No. 246 of 1847. 

Regular Appeal from a decision passed by the Moonsiff of Doohrqj- 
porcy Moulvee Alta Allee^ September 14^A, 1847. 

Ruhum Khan and others, (Defendants,) Appellants, 
versus 

Kurcemun Bibi, (Plaintiff,) Respondent. 

This suit was instituted by respondent, on the 24th July 1846, to 
recover from appellants possession of land and other real property, 
valued at Company’s rupees 267-10-8. 

The moonsiff decreed for respondent, who has now filed a peti- 
tion, withdrawing her claim, and requesting that the moonsiff’s decision 
may be set aside, the costs of suit in both courts being charged to 
each party respectively. This being agreed to by appellants, 1 decree 
the appeal to them accordingly. 


The 18tii May 1848. 

Case No. 42 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Oolthra^ 
Gobind Chund Chowdhree^ Fehruai*y 3rf, 1848. 

Kasheenath Achaije, Ram Mohun Acharje, Manikehund Acharje, 
Soorjnurayun Acharje, and Chundernurayun Acharje, (Defen- 
dants,) Appellants, 


versus 

Ram Kesh and RamanatJi Kesh, (Plaintiffs, J Respondents. 

This suit was instituted on the 26th January 1847, to recover 
the sum of Company’s rupees 285, being the value of a raft, com- 
prising 52 pieces of saul timber with the cross pieces and fastenings 
thereof. 

The plaintiffs stated that they purchased the timber raft in ques- 
tion of Goburdhun Mahato, in the river Damoodur, and placed it 
in charge of Sonalun Keot at Ratooviya ghat, belonging to a muhal 
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held in farm by the defendants Acharje, (appellants,) who, on the 
evening of the same day, carried it off by force to Becrbunporc 
ghat, and appropriated it to their own use. 

The defendants Acharje, in answer, denied the plaintiffs’ statement 
in totOf pleading that the suit had been got up in order to shirk oft* 
])aymcnt of a debt which plaintiffs owed them ; and that they (de- 
fendants) did not leave their houses on the date set forth in the plaint, 
it having been the day after the Byaee^dusumee poojah, which here- 
ditary custom obliged them to pass at home in idol worship. 

Goburdhun Mahato and Sonatun Keot, who were made defen- 
dants to meet objections, filed answers in support of the plaint. 

Tlie moonsiff, finding the evidence of the plaintifts’ witnesses as to 
the facts set forth in the plaint corroborated by the result of a local 
enquiry, which he made in person, and being of opinion that the 
defendants’ evidence failed to establish their pleas, decreed the suit 
to plaintiffs by awarding to them, against the defendants Acharje, 
(appellants,) the sum of 260 rupees, being the value of the 52 
])ieces of saul timber, at the average rate of 5 rupees a piece, disal- 
lowing the claim to the value of the cross pieces and fastenings of 
the raft, because it was admitted on the plaintiffs’ part that such 
were always thrown into the bargain when a raft of timber is sold 
in one lot ; and no sufficient grounds having been shown, in my 
opinion, to impugn the correctness or justness of the decision, I 
confirm the same, and dismiss the appeal. 

The 18tu May 1848. 

Case No. 44 of 1848. 

Regular Appeal from a decision passed hi/ the Moonsiff of Sarhvty 
Suineenooddeen Ahmudy January 28^A, 1 848. 

Boodhoo Mahato, (Defendant,) Appellant, 
versus 

Doolal Dutt Rae, (Plaintiff,) Respondent. 

This suit was instituted on the 27th August 1847, to recover the 
sum of Company’s rupees 9, being the value of a cow with calf. 

The plaintiff statbd that, on the 5th Assin 1250 B. S., he made over 
the COW' in question into the charge of the defendant Boodhoo Mahato, 
(appellant,) to graze and take care of, on the agreement that 
he (defendant,) should deceive one day’s milk in four days for his trou- 
ble ; that about ten days afterwards defendant reported to him that 
the cow had strayed away from his herd, and saying that he would 
search for her and bring her back ; but he never restored her, and 
plaintiff* consequently instituted this suit under the belief that defend- 
ant had made aw'ay w ith the animal. 
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The defendant Boodhoo M<ahato, in answer, denied the claim ; 
denied having taken charge of the cow, and alleged that plaintiff 
had made away with her himself, and had instituted this false suit 
against him through enmity. 

The moonsiff decreed for the plaintiff, recording that the claim as 
set forth in the plaint was satisfactorily proved by the cvidenco 
adduced on his part, and that defendant had produced no proof 
whatever in support of the answer; and being of opinion that no 
sufficient grounds have been shown to impugn the correctness or 
justness of the decision, I confirm it, and dismiss the appeal. 


The 23d May 1848. 

Case No. 47 of 1848. 

Regular Appeal from a decision passed by the Moons'fj^ of Kylha, 
WujeeooddeeH Mahomed, February Vlth, 1848. 

Sectanath Bundhopadhya, (Plaintiff,) Appellant, 
versus 

Geodur Mundul and Kheta Mundul, (Defendants,) Respondents. 

This suit was instituted by appellant, on the 18th January 1847, 
to recover the sum of Company’s rupees 56, principal and interest, 
on a bond alleged to have been executed in his favor by the 
defendants, Goodur Mundul and Kheta Mundul, under date the 
2d Chyte 1247 B. S. 

The defendants denied the claim, and pleaded that on the date 
set forth their elder brother. Ram Kulyan Mundul, (deceased,) was 
the manager of their household affairs, and it was therefore impro- 
bable that they should have borrowed money without his being a 
party to the transaction ; and that the suit had been instituted on a 
forged bond, in a spirit of revenge, in consequence of a quarrel 
tha“ they had had with the plaintiff in the month of Assar 1253. 

The moonsiff was of opinion that the evidence of the three wit- 
nesses examined on the plaintiffs part was not pnly unsatisfactory 
in itself, but was unworthy of confidence in that they were residents 
of different villages and the testimony of two of them had been 
rejected in former suits; that the account book produced in fur- 
therance of tlie claim could not be relied on, its very appearance 
coupled with certain irregtllarities of entry being inductive of sus- 
picion that it had been got up for the occasion ; and added to the 
above, the fact of the existence of enmity on the plaintiff’s part 
towards the defendants, which was jirovcd by the evidence adduced 
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in support of the answer, led, him to regard the claim as fraudu- 
lent; he therefore dismissed the suit; and being of opinion that no 
sufficient grounds have been shown to impugn the correctness or 
justness of the decision, I confirm it, and dismiss the appeal. 


The 23d May 1848. 

Case No. 50 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Kunderay 
Mirza Ushkurce Fikrut^ February 24^A, 1848. 

Rusoomyee Dibya, (Defendant,) Appellant, 
uerms 

Khetromunee Dibya, (Plaintiff,) Respondent. 

Tuts suit was instituted by plaintiff, Khetromunee Dibya, on the 
18th March 1847, to recover possession of an eight annas’ share of 
certain lands and other real property situated in mouzah Goorpara, 
comprising the hereditary estate of her husband, Jugut Chund 
Banoorjea, (deceased.) Value of suit. Company’s rupees 241-6. 

The plaintiff stated that the property, as set forth, descended in 
eqjual shares to her father-in-law, Anund Chund Banoorjea, and 
Bishonath Banoorjea, who were full brothers, living together in 
family partnership ; that, at the death of her father-in-law her hus- 
band succeeded as his heir, and enjoyed with his uncle, Bishonath, 
possession of the property on the same terms ; that, after the death 
of her husband (date not given), she took up her abode, with the 
advice and concurrence of Bishonath, at the house of her own parents 
in the village of Akoonee, to enable her to superintend the education 
of her only brother, who was left an orphan, and she continued to 
receive from Bishonath a share of the profits arising from her hus- 
band’s estate up to the year 1251 B. S., when Bishonath and his 
wife, Khirudmunee, died a short time after each other ; that, on her 
attempting to take possession of her husband’s share of the estate, she 
was opposed by the defendant, Rusoomyee Dibya, who claimed the 
whole of the property in virtue of a deed of gift executed by Khirud- 
munee in favour of her (Rusoomyee’s) two minor sons ; that she did 
not dispute the right of Khirudmunee to dispose of her husband 
Bishonath’s share of the property, but she could not admit the deed 
of gift to be detrimental to her own rights, and therefore instituted 
this suit to recover possession. 
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The defendant, Rusoomyce Dibya, (appellant,) in answer, denied 
the claim, pleading that the suit was undervalued ; that the claim was 
barred by lapse of time, inasmuch as plaintiffs husband died upwards 
of twenty-five years ago, and plaintiff never had possession of the 
property, and the statement that she received a share of the profits 
was false ; that a portion of the lands set forth in the plaint was 
exclusively acquired by Bishonath himself^ and six beegahs, compri- 
sing the family dch kritree and pitree kritree lands, (set apart for the 
maintenance of ceremonies due to the gods and deceased ancestors,) 
were in possession of other parties. 

The plaintiff, in her reply, denied the facts set forth in the answer, 
and urged, in reference to the pleas as to lapse of time, that the fact 
of her husband having died twenty-five years ago, if true, was no 
detriment to her claim, as she has always received a share of the 
profits ; and that the claim, being for hereditary property, might 
have been made at any time within the period of sixty years from 
the date of dispossession. 

The moonsiff decreed the suit to plaintiff, with exception to certain 
of the lands, as set forth, recording simply, as the reasons of his 
decision, that the claim with the exceptions indicated was proved by 
the evidence of plaintiff’s witnesses, and that the defendant had neg- 
lected for nearly three months to produce any proofs in support of 
her pleas. 

The defendant re-urges in the reasons of apj)eal the pleas advanc- 
ed in the answer, stating that she was unable to produce her proofs 
in the lower court in consequence of their having been filed in a suit 
regarding the same lands instituted, under Act IV. 1840, before the 
deputy magistrate of Cutwa, which suit was decided only the day 
before the moonsiff’s decision in this case, and that the moonsiff 
refused to allow her vakeel further time. 

The plea relative to the valuation of the suit was, I find, disallowed 
by the moonsiff on the 27 th November 1847, and as the order was 
not appealed against, it must stand. The plea as to the claim being 
barred by lapse of time, the moonsiff has not disposed ofl From the 
tenor of his decision he appears to consider that the onus prohandi in 
respect thereto lay with the defendant, but that is not the case, for 
the statement made in the plaint to the effect that plaintiff received 
from her uncle-in-law, Bishonath, a share of tl^p profits up to the 
time of his death, must be regarded as a special plea in bar of the 
law of limitations ; and it was incumbent on the moonsiff to record a 
distinct opinion whether the point was proved or not, it being that 
on which the claim hinges entirely. 

Deeming the decision incomplete, I remand the case to the moon- 
siff with directions to dispose of the point above indicated, and if the 
reason given by the appellant for not having filed her proofs 
borne out on enquiry, to admit them, if it should bo necessary, in 
support of her answer generally. 
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Tue 25Tn May 1848. 

Case No. 254 of 1847. 

Regular Appeal from a decision passed by the Moonsiff of Kundera^ 
Mirza Ushkurce Fikrut^ \Sth September 1847. 

IlursoonJrcc Dasya, Dasmunee Dasya, and Surbo Mungala Dasya, 
(Plaintiils,) Appellants, 

versus 

Nuseerooddeen, (Defendant,) Respondent. 

This suit was instituted on the 19th February 1847, to recover 
the sum of Company’s rupees 61-8-9, due on a kisthundee^ or instal- 
ment bond, dated the 21st Agrahun 1242 B. S. 

Tlie plaintiffs stated that the deed in question was executed by 
the defendant, Nuseerooddeen, (appellant,) in favor of their ancestor, 
Sreemutee Dasya, in acknowledgment of an arrear of rent for 
1239, amounting to Sicca rupees 36-4-4, on a jumma held l)y him 
in mouzah Mulanpore oorf Raykha, a dependancy of lot l^ijee ; 
that the defendant had paid the sum of six rupees, the amount of the 
instalments that fell due in 1242, under date the 25th Assar 1243, 
leaving a balance of Sicca rupees 30-4-4, which they sought to 
recover with interest. 

The defendant, in answer, denied the bond. He stated that lie 
and his four brothers succeeded in 1237 to a jumma of 76 rupees 
formerly held by their father, Soobanee Sheikh, in the estate indi- 
cated, and having separated, they each of them, for three years, 
viz. from 1237 to 1239, paid to the talookdar a separate share of 
the rent at the rate of rupees 15-3-4 per annum, and they resigned 
the jumma in 1240 : it was impossible therefore that rupees 36-4-4 
could have been due from him (defendant) for 1239 ; that he 
(defendant) had instituted a suit, under No. 49 of 1847, against the 
plaintiffs, to recover the value of crops of lands engaged by him 
recently, and this false claim had consequently been got up against 
him in a spirit of revenge. 

The plaintiffs, in their reply, did not deny the facts stated in the 
answer in respect to the separation and subsequent relinquishment 
of the jumma by i;he five brothers, iv)r did they explain how under 
the circumstances so large an arrear of rent could have been due 
from the defendant for 1239 ; they restricted their reply to assert- 
ing that the defendant offered to settle the debt before the institu- 
tion of the suit, and that they held similar bonds executed by the 
other brothers ; and the moonsiff, with reference to th^ unsatisfactory 
nature of the reply, and to certain discrepancies in the evidence of 
the witnesses produced in support of the bond, which affected its 
authenticity, as well as with advertence to the fact of the existence 
of enmity between the parties, as inferred from the counter suit 
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mentioned in tl\e nnswev, and to cAhcx circnmstancos t\\at threw 
;i doubt on the justness of the claim, dismissed tlie suit as not proved. 
On the same grounds I confirm the moonsiff’s decision, and dismiss 
the appeal witli costs. 

The 25th May 1848. 

Case No. 241 of 1847. 

Regular Appeal from a decision passed hy the Rfoonsiff of Gopalpore^ 
Gopeenath Das^ September \^th, 1847. 

Biproclnirn Rac, Ncmacccliurn llae, Kartikehurn Rae, and Klicnia 
Takoorance, guardian on the part of Beneo Madhub Rac, 
(Defendants,) Appellants, 


versus 

Koilasnath Rae, (Plaintiff,) Respondent. 

This suit was instituted by tlie plaintiff as the talookdar of lot 
Ekdala, on the 8th August 1846, to recover from the defendants 
(appellants) tlicsum of Company’s rupees 192-1', being arrears of 
rent, with interest, alleged to be due for the years 1245 to 1253 in- 
clusive, on a jummaof Sicca rupees 13-0-13, held by them in mouzah 
Bugwanpore. 

Tlie defendants, in answer, stated that their father, Tyluknath 
Rae, deceased, held the jurnina set forth in the plaint up to the 
year 1244, but that owing to oppression on the part of the talook- 
dar, who had instituted several groundless suits against him for 
arrears and assessment of rent, he relinquished the same on the 
31stBysakh 1 245, which fact he mentioned in the suit No. 2149, then 
pending in court (between the same parties,) and neither their 
father nor themselves had possession of the land from that period ; 
that plaintiff had since let out the land to other ryuts, the particu- 
lars of whose names and the quantity and situation of the land 
held by each are recorded in the answer in full. 

The moonsiff decreed the suit to plaintiff^ recording, as the 
reasons of his decision, that it was proved by the zemindaree 
accounts from 1244 to 1252, which were attested bjy’ the gomashtah, 
Kishto alias Bishun So, and hf the evidence of Rughonath Ghose, 
Manik So, Gopal So, and Kishto Das Byragee, the last of whom 
was named as a witness on both sides, that the lauds comprising 
the disputed jumma were still in defendants’ occupancy ; that the 
evidence of the witnesses produced in support of the answer could 
not be relied on, it being contradictory ; and although the fact of 
defendants’ father Tyluknath Rae’s having relinquished the jumma 
in 1245, was mentioned in the suit indicated, yet that availed 
nothing, opposed to the fact of possession on the defendants’ part. 
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The evidence adduced by the parties is so conflicting, I am of 
opinion that a just decision cannot be arrived at without a local- 
ciifjiiiry, which the circumstances of the case rendered highly ne- 
cessary. I therefore, regarding the decision of the moonsiff as 
having been passed without sufficient investigation of the merits, 
reverse the same, and remand the case to him for trial de novoy after 
instituting a local enquiry into die facts set forth. 

The 26Tn May 1848. 

Case No. 148 of 1847. 

Regular Appeal from a decision passed by the Moonsiff of Doobraj- 
porey Moulvce Atta Allecy June \Othy 1847. 

Radhanath Banoorjya, (Defendant,) Appellant, 
versus 

Gyaram Mundul, (Plaintiff,) Respondent. 

This suit was instituted by respondent, on the 6th August 1846, 
to recover from appellant the sum of Company’s rupees 40-4, on a 
bond executed by tlie latter in favor of the former, on the 26th Sra- 
bun 1 248 B. S., in acknowledgment of a debt of 25 rupees. 

The appellant, in answer, admitted the bond, and pleaded that he 
had paid respondent the principal of the debt under a receipt bearing 
date the lltn Magh 1248. 

The moonsiff decreed the suit to respondent in full of his claim, 
rejecting appellant’s plea, on the grounds that the evidence of the 
three witnesses produced to authenticate the receipt was contra- 
dictory in respect to the place where the alleged payment was made ; 
that the receipt bore a fresher appearance than its date warranted ; 
and that the character of the hand writing did not correspond with res- 
pondent’s hand writing as performed in his (the moonsiff’s) presence. 

None of these reasons are tenable in my opinion. It appears from 
the evidence that respondent was going to Kendoolee mela (a large 
fair that takes place in this district once a year), and, being in want 
of fnonoy, he called on his way at appellant’s house and asked for 
the anioiint lent on the bond, which appellant then paid to him 
tinder the disputed receipt, which respondent wrote out with his own 
hand. The persbns who witnessed* the payment were Ramkanth 
Eae, who was in respondent’s own employ at the time, Nursingh 
Ghose, one of the subscribing witnesses to the bond, who was also 
on his way to the meZa, and Sreemunt Takore ; and they all three 
ptate without variation that the money was paid in appellant’s 
chumke mundupy or idol temple. In short there is nothing in their 
evidence to which a valid objection cad be taken. The receipt itself 
also hears no mark of suspicion that I can discover ; and I cannot 
admit the respondent’s performance before the moonsiff as a test 
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by which to judge of the validity of the document^ for a man can 
easily disguise his hand writing ; and that respondent disguised 
hia hand writing^ on that occasion is clear on comparing it with his 
acknowledged signatures attached to documents filed with the 
records of other suits^ which I have called for, and examined at 
his own request, and which signatures correspond with the signa- 
ture to the disputed receipt 

I consider the plea proved, and I therefore amend the moonsifi’s 
decision by awarding to respondent only the interest of the debt up 
to the date of tlie receipt Costs of suit in the lower court to 
be borne by the parties ratably, in proportion to the amount of 
claim decreed and dismissed : costs in this court to be charged to 
respondent 
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Present: T. S ANDYS, Esq., Officiating Judge. 


The 9th May 1848. 

No. 8 of 1848. 

Appeal against the decision of Moulvee Mahomed Ibrahim Khan^ 

Officiating Principal Sudder AmeeUy dated 'lA.th of February 1848. 

Beychun Lall, Moywa Lall, and others, (Defendants,) Appellants, 

versus 

Baboos Dcywonauth Roy and Juykurn Lall, (Plaintiffs,) 
Respondents. 

Claim, to recover Company’s rupees 1,600, inclusive of interest, 
due on account of the purchase money of mouzah Luhsa Keedeyahee, 
pe^unnali Monohra. 

Tnis estate, the property of the defendants (appellants) and 
others, was sold for arrears of revenue on the 3d April 1834, and 
was purchased by the plaintiffs’ (respondents’) father, Muhadeyo 
Loll. The commissioner of revenue upheld the sale on the 8th De- 
cember 1834, when, the purchase money being paid, the purchaser 
duly received his deed of sale on the 4th of March 1835. How- 
ever, on the 13th July 1835, the sale was reversed by the Sudder 
Board of Revenue in favor of the defendants (appellants) and 
others, the late defaulting maliks. 

On repayment of the purchase money^ the t purchaser received 
it back minus rupees 750, deducted for the Government revenue 
due on account of 1241 and 1242 F., that is, for the period between 
the date of his purchase and its reversal by the orders of the 
Sudder Board of Revenue. 

The plaintiffs, declaring that they never obtained possession of 
the estate, sue for the recovery of the money thus deducted, with 
interest. They also sue the Government, together with the defen- 
dants (appellants) and others, their co-sharers. 
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The defendants plead that they never . opposed the purchaser, 
'who continued in possession during the period concerned. 

The officiating principal sudder ameen, considering that the 
purchaser only obtained his deed of sale on the 4th of March 1835, 
and was obliged to complain to the collector of the defendants 
refusing to give him possession on the 23d of the same month, 
when shortly after the sale itself became null and void, it did not 
at all appear that the plaintiffs were ever in possession, and that 
the defendants had altogether failed in producing any satisfactory 
proof that such was the case. He accordingly decreed the suit 
in favor of the plaintiffs, releasing the Government, whose costs 
of suit were, in the first instdihce, to be paid by the plaintiffs, as 
recoverable from the defendants. 

The defendants, in appeal, urge grounds of appeal of a frivolous 
nature, on which it is unnecessary to comment But, they remark, 
they had applied to be permitted to file a copy of the collector’s 
nazir’s return to the order on the plaintiffs’ petition before the col- 
lector on the 23d March 1835, above referred to ; that the put- 
warree was in attendance, but the case was decided so quickly 
they had not time to secure his evidence being taken. 

Judgment. 

The sale was not upheld by the commissioner until the 8th of 
December 1834. The plaintiffs, purchasers, did not obtain the deed 
of sale until the 4th March 1835, when they were obliged as imme- 
diately, on tlie 23d of the same month, to complain to the collector 
that the defendants (appellants) would not allow their possession, 
and very shortly afterwards, on the 13th of July following, the sale 
was reversed. According to the regulations and rules then in force, 
the plaintiffs, purchasers, could have exercised no power or authority 
as sale purchasers prior to the date of the deed of sale, and no 
active measures appear to have been taken after that date to secure 
their possession. Thus for argument’s sake only, supposing that 
the defendants (appellants) did not oppose the plaintiffs’ possession, 
they had only from March to the middle of July to realize the 
assets of the estate for two years 1241 and 1242 F. This could 
only have taken place under very extraordinary circumstances, 
and which the tenor of the evidence brought forward by the defen- 
dants (appellants) does not, in the slightest degree, meet. Indeed, 
under all the circumstances of the case, it is of the most worthless 
kind, and yet they have nothing better to offer in proof than the 
evidence of a rajpoot, a guwala, and a pashban: whereas, had the 
plaintiffs, purchasers, been in possession of the estate, it could not 
have beeen difficult for the defendants (appellants,) possessors of the 
estate both antecedent and subsequent to the sale, to have produced 
substantial proofs to that effect. The onus probandi fairly rests 
on their shoulders. 
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Nurkoolall the putwarrec’s name appears in the list of witnesses 
filed by the defendants (appellants)^ but he was not to be found ac- 
cording to its return, dated 7th January 1848, and from that date 
to the date of the decision, the 24th of February following, the defen- 
dants (appellants) took not a single step to secure his attendance. 
,As the evidences of the other witnesses do not meet the emergencies 
of the case, 1 do not observe how that of this solitary witness could 
improve theirs. The production of the collector’s nazir’s return also, 
referred to by the defendants (appellants,) is now mooted for 
the first time, and even if produced, as it must have been dated sub- 
sequent to the 23d of March 1835, it could in no manner better 
their defence. 


Ordered, 

That the appeal be dismissed without issuing notice to the res- 
pondents. 


The 11th May 1848. 

No. 4 of 1848. 

Appeal against the decision of Moulvee Mahomed Il)rahim Khmiy 
Officiating Frincipal Sadder Ameen^ dated the lOth January 1848. 

Baboos Roopebund and Petumber Singh, (Plaintifis,) Appellants, 

versus 

Sheikh Akbur Hossein, Ahmud Hossein, and Mahommed Alii, 
sons, and Musst. Boshun and Rujbun, daughters, and heirs of 
Sheikh Kulub Hossein,, deceased. Sheikh Willaiyut Hossein, 
Bahadoor Alii, Jungloo, and Chundoo, sons and heirs of Sheikh 
Kumar Alii, deceased, Sheikh Fuzzul Alii, and Muzhur Alii, 
(Defendants,) Respondents. 

Claim, to recover rupees 5,000, inclusive of interest, balance of 
account as per particulars given at the foot of tlje plaint, due on a 
bond, dated 21st of Sawun 1235 F., pledging property, (styled 
tumusook bhurna,) as executed by Sheikh Kulub Hossein, deceased. 
Sheikh Kumur Alli, deceased. Sheikh Fuzzul Alii, and Sheikh 
Muzhur Alli, to Soondurlal, the plaintiffs’ father. 

This bond is of the following purport. After acknowledging a 
loan of rupees three thousand, it conditions that the lender from 1236 
F., should appoint a suzawul to the borrowers^ estate of ^TOhoolee 
Buhadurpoor, whose duty it should be, after deducting the Govern- 
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mont demand of rupees 65 and the expenses of management, to 
attend to the balance profits being remitted to the lender. At the 
close of the year, on first satisfying the interest on the loan, whatever 
balance might accrue, should be credited to the liquidation of the 
principal ; and that until the loan was satisfied in full, the suzawul 
would not be removed. 

Tlio plaint declares that the suzawul was discontinued from 
1241 F., that, on Sheikh Kulub Hossein and Kumur Alli’s death, 
they were succeeded by their heirs, the other defendants; who con- 
tinued to liquidate the loan up to 1249 F., when they ceased making 
any further payments. The particulars of the. realization, year to 
year, are entered at the foot of the plaint, of which the following is 
an abstract : — 


F. Rupees. 

1236 38 0 0 

1237 100 0 0 

1238 100 0 0 

1239 100 0 0 

1240 100 0 0 

1241 200 0 0 

1242 169 0 0 

1243 199 0 0 

1245 100 0 0 

1246 124 15 0 

1248 81 12 9 


Sicca Rupees 1,312 11 9 


Tlie defendants generally deny the loan, the bond, and the trans- 
action, in toto ; moreover two of them, Bahadoor and Chundoo, 
plead that they are the sons of Waris Alii, and not of Sheikh 
Kumur Alii. 

The officiating principal sudder ameen’s decision considers that, 
as the bond specifies no period for repayment, the suit should have 
been instituted within the limitation period of twelve years, whereas 
it had now been made after a period of more than sixteen years ; 
that the bond did not shew whetner tlje borrowers held the entire, 
or only a fractional portion of the estate ; and that it had been 
established on the proofs filed by the defendants, that a four annas 
title was held by Sheikh Waris Alii oorf Hingun, the father of 
Bahadoor and Chundoo. The suit, therefore, as shewing the liabi- 
lity of the entire estate, and as taken against Bahadoor and Ghun- 
doo, as the heirs of Sheikh Kumur Alii, was altogether incorrect. 
That he was of opinion the appointment of a suzawul and the pay- 
ments shewn on the bond were a mere device to bring the case 
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within the limitation period of twelve years. Tliat the account as 
per plaint and amended plaint, under comparison with the entries 
on the back of the bond, as well as the parole evidence taken before 
him, and copies of the recorded evidences of Juggoo Lall and others, 
as noticed at length in the decision, were irreconcilable and full of 
discrepancies. That the validity of the bond was dependant on the 
evidences of its subscribing witnesses, whereas the evidence of only 
one witness had been produced, one Indurmun Suhoo, and which 
was in itself any thing but satisfactory. He accordingly dismisses 
the suit 

The plaintiffs, in appeal, urge that, under Construction No. 196, 
1st March 1815, the limitation period ought not to count from the 
date of the bond, but the date of last payment. That as the bond 
was a ‘‘ tumusook bhurna” there was no necessity for its specify- 
ing any period of repayment. That the bond was good and valid, 
duly verified, registered, and sealed by the cazee of the pergunnah. 
That the subscribing witnesses to the bond, except one, were dead, 
and that instead, they had brought forward the evidence of most 
respectable people, such as Cazee Juwod Alii, Cazee Kasim Alii, 
mooTisiff zaicyud, and Muksood Alii, son-in-law of the defendant 
Sheikh Fuzzul Alii. That he again repeats, Bahadoor and 
Chundoo were the sons of Sheikh Kumur Alii, and the liability of 
the bond affected the entire estate. That if the entries in tlie 
account in the plaint were incorrect, what did it signify when those 
on the back of the bond were correct? That a wrong judgment 
had been taken as to the inconsistencies of the evidence. 

Judgment. 

The bond under which the plaintiffs (appellants) lay this action, 
is of a most preposterous description, and the evidence brought 
forward to support it is of a like character. As the wording of the 
bond prescribes no limit to the liability of the borrower’s estate of 
Soyghoolee, so, according to the plaintiffs’ own shewing, there need 
be no limit as to the when and where they might choose to institute 
their suit, inasmuch as it is only necessary for them to draw out 
an account of payments up to date, calculated at the rate shewn 
in the plaint to be endless, and which singularly enough shew the 
precise sum of rupees 5,000, without a fraction^ difference and sue 
accordingly at any time within an unlimited period, say a hundred 
years after the date of the bond. If the plaintiffs can manage this 
for sixteen years, what greater difficulty is in their way of attempt- 
ing it for the longer period? No regulation, rule, or fiction of a 
document that I am aware of could ever invest them with such a 
dangerous power. Construction No. 196 says, ‘‘ cause of action 
cannot be considered to arise previous to the money becoming 
payable,” but this must be in good faith, of which nothing of the 
kind is traceable in the plaintiffs’ proceedings. 
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The estate Seyghooleo^ from the proceeds of which^ according to 
the bond> the plaintiffs were to recover the loan, was only liable for 
the Government revenue of rupees 65, and the usual expences of 
management. Now, by Keymchund's evidence, of 25tli September 
1841, as per copy filed by the plaintiffs themselves, the rental of 
the estate stood from 4 to 500 rupees, yet neither whilst the plain- 
tiflV suzawul watches over the realization of the rents up to 1240 
F., nor afterwards, when the estate is said to have been in the defen- 
dants’ hands up to 1248 F., as per account above, in no one year 
is little more than half of the interest realized, and in some years 
little or nothing, whereas the tenor of the bond contemplates not 
only the recovery of the interest, but also the liquidation of the 
principal. Why the plaintiffs permitted this extraordinary state of 
things to continue for a period of twelve years, they do not vouch- 
safe to inform us. Indeed, so old is the claim set up by the plain- 
tiffs, that all the subscribing witnesses to the bond, except one, are 
dead, and their other witnesses weary of it, for when questioned on 
points they might have answered as readily as others, which more 
particularly met the purposes of their evidence, their off-hand reply 
is, too long ago to remember,” and the putwarree Mungur Loll, 
the plaintiffs’ most zealous witness, replies “ that if he had thought 
he would have been expected to give evidence on such points, he 
would have written them down.” 

The sealing and registry of the bond also by Oazee Gholam 
Hossein merit no reliance. The plaintiffs call Gazee Juwad Alii, 
son-in-law of Cazee Gholam Hossein, and who succeeded his father- 
in-law on his resignation in March 1829, to testify to his father’s 
registry of the bond. He recognizes his father-in-law’s hand- 
writing on the face of the bond, but, on referring to the registry, 
&c., received from the cazee’s office, forwarded by Cazee Juwad 
Alii himself, no registered copy, or any other copy of this docu- 
ment is to be found, although the original bond bears an endorse 
on its back, that a copy was duly taken. The register book receiv- 
ed back from the cazee, was issued on 30th of March 1826, 
and consisted of 1 38 pages, written up to the 83 page only, the 
rest remaining blank, with a memorandum at the 83d page, finish- 
ed this 21st Ramzan 1243 Hijree, the remaining pages blank,” 
signed Gazee Ghq|am Hossein. The registry on the bond bears 
date 12th Suffer 1244 Hijree, corresponding 25th August 1828. 
Gazee Juwad Alii, also, by his own statement, is not a disinterested 
party, for he takes a lease of Seyghoolee in 1237, which, he says, 
he throws up through fear of the plaintiffs’ prosecuting him* though 
in appeal, the plaintiffs themselves aver, his taking the lease in as 
far as regarded their interests, was unimportant. Acting as naeb for 
his father-in-law. Sheikh Gholam Hossein, and with the knowledge 
he thus must have had of the bond if a valid one, the estate abo 
being in his immediate neighbourhood, the only wonder (and for any 
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explanation of which I look in vain to his evidence, is, that lie ever 
ventured to think of taking the lease. I therefore attach little 
confidence either to the registry of the bond by the Gazee Gholam 
Hossein, or Cazee Juwad Alli’s evidence. 

The bond purports to have been witnessed by six witnesses, inclu- 
ding the writer of it. Of these, only one, Indurinun Sahoo, has been 
produced, and one Alumchund, the son of one of the witnesses, who 
says he was present on the occasion of the execution of the bond. 
Indurmun’s signature appears on the bond in an extraordinary posi- 
tion, on the face of the document apart from the signatures of the 
other witnesses. It, therefore, may or may not have been subsequently 
added, and of which perhaps some check might have existed had the 
cazee registered a copy as usual. At all events this circumstance 
cannot tell in favour of this witness’s evidence, the tenor of which, 
as also that of Alumchund’s, under all the circumstances of the case, 
is, in my opinion, quite worthless. 

The bond does not bear the signature of Sheikh Kullub Hossein, 
Sheikh Kumur Alii, Fuzul Alii, and Muzhur Alii, but their names 
are written by one Moorad Alii, accompanied by marks in Persian 
character, which from the manner in which they are written, give 
some warranty, that the writer or writers, whoever wrote them, 
could write well. No evidence, however, has been offered on this 
point. 

Studying the weakness of their wilfully obsolete claim, the plaintiffs 
filed a list of witnesses amounting to twenty-eight, eight of whom 
have given evidence. I have above commented on the evidence of 
Cazee Juwad Alii, and the evidence of the plaintiffs’ two remaining 
respectable witnesses, Cazee Kasim Alii, rnoonsiff zaieyud, and Muk- 
sood Alii, son-in-law of Sheikh Fuzul Alli, one of the (defendants) 
respondents, is of the same obsolete tenor as the claim itself^ proving 
nothing in the total absence of direct evidence. The same may be 
said of all the remaining witnesses, except Mungur Lai Putwarree. 
Amongst them are three styled peons, Lalla Raie, Deypun Raie, and 
Doondhee Raie, brought forward to prove the plaintiff’s having de- 
manded payment from his debtors, the (borrowers) defendants. Their 
evidence is to the purport, “ that some ten or twelve years ago they 
were sent to demand payment from the defendants.” But whether 
they or others wero ever sent again during the sixteen years, or why 
not, the plaintiffs seem to think as little requiring explanation as 
that of allowing their claim to remain dormant in the non-realization 
of interest, much less of principal, for so many years at variance to 
the intent and purport of the bond itself. 

Mungur Lai, the putwarree, is the active writer of a portion of 
the payments on the back of the bond. In this respect his evidence 
is as solitary as that of Indurmun Sahoo’s. It does not, therefore, 
admit of being tested with other evidence ; but its general tenor is 
of the same unsatisfactory character, as that of the evidence generally 
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in this case. He does not answer questions for which he is not pre- 
pared, because he kept no written memorandum of the transaction. 
His entries on the back of the bond, as described at length in the 
ofBciating principal sudder ameen's decision, are at variance to the 
account entered in the plaint He also declares, that he acts in the 
matter as putwarree up to 1248, but as noticed by the ofBciating 
principal sudder ameen the recorded evidence of one JuggooLd 
before the distraint commissioner on the 5th September 1841, as 
per copy Bled by the plaintiffs themselves, shews that he, Juggoo 
Lai, was the putwarree in 1247. The evidences of this Juggoo Lai, 
Keymehund, and Ruttun Dosad, before the distraint commissioner 
on the date abovementioned, testify to the bond the cause of action 
in the present case, but in what case, how or why, this evidence was 
taken by the distraint commissioner, the plaintiffs do not explain. 
In any case evidence of this kind can stand them of no avail in 
a case like this, in which every other evidence, direct or extraneous, 
has totzilly failed. 

Ordered, 

That the appeal be dismissed without issuing notice to the respon- 
dents. 

The 18th May 1848. 

No. 7 of 1848. 

Appeal against the decision of Moulvee Mahomed Ibrahim KhaUy 

OJficialing Principal Sudder Ameen, dated Wth February 1848. 

Ghooa Singh, (Defendant,) Appellant, 
versus 

Musst. Noorun, (Plaintiff,) Respondent. 

Claim for the possession of an eight annas’ share proprietary in 
mouzah Rudhapore Dulbun, pergunnah Urwul, according to a deed 
of sale, for record of the title in succession to Kheyr Alii an j 
Nuwab Alii, and to set aside the session judge’s decision of 31st of 
March 1845, as also the deed of sale in favor of Chooa Singh, dated 
26th August 184}. The suit in the^ aggregate valued at rupees 
1,186-9-9. 

The plaintiff declares that Musst Reyshummee, the wife, and 
Nuwab Alii, the son of Kheyr Alii, in order to meet their neces- 
sities and in execution of decrees, sold her their eight annas’ title 
in the estate under a deed of sale dated 25th August 1843, for 
rupees 500, and which was duly attested and registered both by 
the cazee and the register of deeds. She experienced difficulty in 
obtaining possession and at first compromised the claims of parties 
holding under advances to the amount of rupees 315, for rupees 265. 
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Other disputes arisin|y, Baboo Tilukdharree Singh through enmity 
put forward Chooa Singh’s claim and the dispute was carried into the 
criminal court under Act IV. of 1840, when, according to that 
court’s decision of the 8th October 1844, the plaintiff’s possession 
was upheld, her deed of sale being considered valid, and that of 
Chooa Singh’s invalid. This decision was appealed to, and reversed 
by the session judge, but that functionary, subsequently, dis- 
covering grounds for the same, as recorded in his proceedings of 
2 1st J uly 1845, submitted a report to the Sudder Nizamut for permis- 
sion to review his judgment, which was disallowed by that Court. 
Under these circumstances she pursues her claim in the regular 
suit now instituted. 

Tlie defendant pleads that the deed of sale for the same eight 
annas’ title of tlie estate, which he obtained from Kheyr Alii and 
Nuwab Alii, being of a prior date, viz. 26th August 1841, gives 
him a prior lien on the property. That, accordingly, ho has held 
possession, of which he holds documentary proofs, — amongst others, 
returns made by the ameen on the occasion of the professional 
survey- That his deed of sale being unattested or unregistered 
cither by the cazee or the register of deeds docs not signify, inas- 
much as Musst. Reyshummee is a purdah nushecn” and had 
denied the deed of sale in favor of the plaintiff^ and Nuwab Alii is 
an imbecile, both deaf and dumb. 

The officiating principal sudder ameen, referring to the magis- 
trate’s decision of the 8th October 1844, and the session judge’s 
proceedings of the 21st of July 1845, relative to the review of 
judgment, decides that the deed of sale in favor of the plaintiff had 
been fully and satisfactorily established, to the utter disproving 
of that brought forward by the defendant. 

There were many other defendants, parties to the suit, amongst 
others Musst Reyshummee, the wife, and Nuwab Alii, the son of 
Klieyr Alii. Their plea is an acknowledgment of the deed of sale 
executed in favor of the plaintiff, accompanied by a denial of that 
produced by the defendant Baboo Tilukdharree Singh is also 
aipongst the defendants. Chooa Singh is the only one of the defen- 
dants who has appealed. 

He urges, in appeal, that his deed of sale is of prior date to the 
plaintiff’s. That it has been proven by the evidences of eighteen 
witnesses in the criminal and civil courts. That under Act IV. of 
1840, his possession was upheld in appeal and the application for 
review of judgment disallowed. That if the returns of the profes- 
sional survey had been subjected to interpolations and erasures, 
why had the plaintiff or the officers of the collectorate record room 
neglected to notice them before ? That Musst. Reyshummee 
herself had acknowledged his possession, as per copy of her petition 
filed by him as seen in the criminal court the 23d January 1844. 
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Judgment. 

The appellant has signally failed in establishing his deed of sale 
from first to last. Without prejudice to what occurred summarily 
under Act IV. of 1840, it is to be observed that his proofs are even 
more worthless now than they were then decided to be. Of nine 
subscribing parties to his deed of sale, including the writer of 
it, not one has been produced before the civil court, nor any 
reason assigned for his neglecting to do so. But instead, five 
witnesses are brought forward who are residents of different places 
within Baboo Tilukdharree’s estates, whose influence and inter- 
ference in this case are commented on in the magistrate’s proceedings 
of the 8th October 1844, as being in accordance with his litigious 
character. Of these five witnesses, all more or less bear evidence on 
hearsay, especially Acharj Bux Raie and Deochund Mahto, and 
the tenor of their evidence generally is altogether inconclusive. 
Whereas, independant of her deed of sale being duly attested and 
registered by tne cazee and register of deeds, of either of which the 
defendant’s is wanting, the plaintiff has produced every witness to 
her deed of sale, including the writer of it, and their condition, 
some of them being co-parceners in the estate, and their testimony 
are as satisfactory and conclusive. Of the other documentary proofs 
brought forward by the appellant, none merit attention. His filing 
a copy of the ikrarnamah of the 15tli of January 1843, after the 
manner in which its fabrication had been exposed by the session 
judge’s proceedings of 21st July 1845, and regarding which, unable 
to ofler any explanation, he maintains total silence, only shews his 
wilful recklessness in instituting this appeal. This ikrarnamah was 
filed in proof of his possession, purporting to be a return from him- 
self and others as parties in possession on the occasion of the ameen^s 
(attached to the professional survey) measurement of the estate. 
But as detailed in the session judge’s proceedings of 21st July 
1848, the appellant’s name had undoubtedly been smuggled into the 
returns by the aid of interpolations and erasures, and it was on 
these grounds, as having come to his notice subsequent to his 
decision of the 31st of March 1845, that the session judge sought 
permission for review of judgment under his report to the Sudder 
NizamutjNo. 150, 7th August 1845, but which was disallowed as 
per the Court’s leply No. 1177, of 429th August 1845, consequent 
on its having been ruled by the court, that no review of judgment 
could be admitted under Act IV. of 1840. 

The appellant’s silence also regarding the grounds of the 
magistrate’s decision of the 8th October 1844, is of a like 
nature. The conduct of parties contesting summarily is fairly 
open to review, when the same cause of action is under trial 
in a regular suit. In this decision, the magistrate remarks on 
the unsatisfactory character of the evidence brought forward by 



ZILLAH BEHAR. 


73 


the appellant in proof of his deed of sale : he characterizes the ap- 
pellant as the servant of Baboo Tilukdharree Singh, and the wit- 
nesses as the creatures of the latter, whose attendance even, as 
making them cognizant of the assumed transaction, was of a very 
suspicious nature, and who, as ignorant people unable to sign their 
names, were called on to give evidence, whilst those who did write 
and sign by procuration were kept back. The appellant, therefore, 
in a regular suit, had every opportunity for correcting any and every 
fault or omission of trial which might have occurred under sum- 
mary decisions, and his not only neglecting to avail himself of such 
opportunity, but also persevering in the same line of conduct as 
that already condemned by the magistrate, throughout the trial of 
the regular suit, is tantamount to an acknowledgment of the just- 
ness of the summary decision. 

Musst. Reyshummee’s assumed acknowledgment of 23d January 
1844, is of a piece with the rest of the appellant’s proofs. In her 
plea, Musst. lieyshummee denies ever having authorized the pre- 
sentation of any such petition, which purports to have been entered 
on her behalf in the criminal court by one Bunscedhur Mookhtar. 
Moreover, it is met by a counter petition of a much earlier date, viz. 
3 1st August 1843, filed in the execution of decree case byJutta- 
dharree Lai, the writer of the plaintiff’s deed of sale, and who has 
duly given evidence in the present case, in which she acknowledges 
the sale to the plaintiff! I observe, the defendant (appellant,) in his 
plea, styles Nuwab Alii an imbecile, and thereby argues as to the 
illegality of the plaintiflTs deed of sale ; but the argument equally 
recoils on himself, inasmuch as the same person is made to appear 
as a party to his own deed of sale. From questions put by the 
defendant (appellant) to the plaintifFs two witnesses Diirab Alii 
and Zoolfukar Alii, it appears that Nuwab Alii is afflicted with 
both deafness and dumbness, though able to write, as vouched for 
by his signature to the plaintifFs deed of sale. 

Ordered, 

That the appeal be dismissed without issuing notice to the respondent. 

The 22d May 1848. ^ 

No. 13 of 1848. 

Appeal from the decision *of Moulvee Mahfmed Ibrahim Khany 
Officiating Principal Sudder Ameeriy dated 25th March 1848. 

Musst Heyat-oon-nissa, corf Beychun, (Plaintiff,) Appellant, 

versus 

Sheikh Meher Alii, Neyamut Alii, and lllaieybuksh, (Defendants,) 

Respondents. 

Claim to recover 3 beegahs, appertaining to 7 beegahs, 
10 biswas, decided under Act IV. of 1840, on the 8th October 1842, 
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out of 15 beegahs of lakhiraj land, situated in mouzah Heybutpoor 
oorf Deywun Beega, pergunnah Sumaie, for the reversal of the said 
decision, as well as that of the session judge of 1 9th November 
1842, valued at eighteen times the amount of annual rent, and inclu- 
sive of usufruct for the years 1250 and 1251, in the aggregate 
amounting to Company’s rupees 128. 

The plaintiflF declares herself to be the second purchaser of the 
proprietary rights and titles of Futtch Alii, Musst. Azeymey, and 
Musst. llajeyha, as also those of Musstn. Lalun and Ameyrun, and 
of Euramut Alii, for his own share by inheritance, and that of 
Musst Jeychoo by purchase, certain co-parceners in these lands, 
through Musst Kuseymun oorf Euseymee, the first purchaser, and 
that Futteh Alii, Musst Azeymey, and Musst Rajeyha, were the 
children of the second wife of Hafiz Ahmud Alii oorf Burrattee, 
deceased. 

Neyamut Alii and Illaieybuksh, defendants, are the descendants of 
Musst Jeychoo, daughter, by the first wife, and they altogether 
deny the claim set up in the names of Futteh Alii, Musst Azey- 
iney, and Musst Rajeyha. 

The officiating principal sudder ameen decides that the suit has 
been irregularly laid ; that the claim is dependant, first, on the 
validity of the title assumed in the names of Futteh Alii, Musst. 
Azeymey and Musst Rajeyha, secondly, on that of the purchase 
by Musst Euscyinun 007 /Kuseymec, and thirdly, on that of the 
j)Iaintiff from Musst Euseymun oorf Euseymee. At the same 
time he goes at length into the merits of the case, and ends by dis- 
missing it with nonsuit. 

Judgment. 

I concur in the officiating principal sudder ameen’s finding, as 
consistent with the spirit and meaning of the existing regulations, 
that suits founded on right of inheritance should include the entire 
claim arising out of the same cause of action, but consider as objec- 
tionable so much of his decision as disposes of the merits of a case 
still open to a re-trial by the tenor of his own decretal order. I 
therefore refrain from entering on the merits of the case, and restrict 
myself to upholding the officiating principal sudder ameen’s order of 
nonsuit 

OUDERED, ^ 

That the appeal be dismissed without issuing notice to the res- 
pondents. * 
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Present : W. St. QUINTIN, Esq., Additional Judge. 

The 6th May 1848. 

No. 21 of 1847. 

Appeal aijatmt a decree passed hy Monlvee Tvffuzzul Ilosein, 
Aloonsiff of Jehanabady on the Ath December 1 846. 

Pheckun Singh, (Defendant,) Appellant, 
versus 

Dwarkanath, (Plaintiff,) Respondent. 

This action was brought on the 1st December 1845, to recover 
the sum of rupees 50, 3 as., the produce of 3 beegahs 10 kottahs of 
land in the village of Dhooree, pergunnah Incha. 

The plaint sets forth that the plaintiff and defendant are joint 
farmers of this village, that the defendant’s farm extends over 
5 annas, 12 d., 3 ryn, and the plaintiff’s farm, 10 annas, 7 d., 17 ryn, 
that the estate is undivided, and that the defendant has appro- 
priated the whole produce of the land in question which he holds in 
his own cultivation. 

The defendant, in reply, pleads that this land is in his sole occu- 
pation, and was made over to him by the proprietors as a separate 
holding in exchange for 5 beegahs 12 cottahs of land he gave up 
to him, that the plaintiff’ has appropriated the produce of other un- 
divided land, and has anticipated the defendant’s suit against him 
by instituting this action. 

The moonsiff* decides that the co-parcenary of these parties is 
fully proved, and that therefore the allegation on the part of the 
defendant of a separate and distinct holding is not tenable ; that the 
produce of the whole of the land of the village must be shared with 
the plaintiff ; that as the plaintiff in asking for 20 maunds per 
beegah has overrated the value of the produce, a decree is passed in 
his favor for the balance after deducting rupees 25-3. 

The defendant, in appeal, urges his former ple^s, and attempts to 
make out that the plaintiffs case is not proved. 

Judgment. 

It is evident that this land forms part of an undivided estate, 
which is held in farm jointly by these parties, the produce of each 
beegah must, therefore, belong to each farmer according to the 
extent of his farm. 1 therefore agree with the moonsiff, and con- 
firm the decree, dismissing the appeal with costs, without causing 
the attendance of the respondent. 
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The 9th May 1848, 

No. 22 of 1847. 

Appeal agamst a decree passed hy Sheikh Kasim Allee, Additional 
Moonsiff of Dehar^ on the 3d December 1846. 

Bukhoree Sahoo, (Plaintiff,) Appellant, 
versus 

Musst. Wazun, wife of Syud Zuhoor Allee alias Meer Chukun, for 
herself, and as tlie guardian of Musst. Nuseer-oon-nissa, heir of 
Musst. Muhaboob-oon-nissa, and the Government, (Defendants,) 
Respondents. 

This suit was instituted on the 21st May 1845, to recover pos- 
session in a house in Sahibgungc, (Gyab,) and to set aside a miscel- 
laneous order of the additional judge dated 16th June 1840. Value 
of suit, rupees 144-4-8 ; 42-10-8 being the sale price, and rupees 
101-10 the balance of house rent. 

The plaint sets forth that the plaintiff purchased this house, sold 
in execution of a decree against Bolakee Pasee ; that the deed of sale 
was signed by the moonsiff ; that on taking possession he was opposed 
by Azliur Allee, the father of Zuhoor Allee, who objected that he 
had purchased the house at a sale for balances due to the Govern- 
ment from Deepoo and others, the farmers of a toddy mehal ; that 
the moonsiff admitted these objections, as it was proved that Bolakee 
occupied the house ; that the moonsiff's order was reversed, in appeal 
before the additional judge, since the sale had been made under the 
orders of the collector ; that the house in question belongs to Bolakee, 
and was bought as his property by the plaintiff'. 

The Government, in reply, pleads that the right and interest of 
Deepoo and others in this house, which were pledged as security in 
the abkaree department, were sold on the 15th April 1835 in satis- 
faction of Government claims, that the house was not sold in the 
name of Bolakee, against whom the Government had no claim. 

Musst. Wazun, in reply, rests her defence on the reply of the Go- 
' vernment, and pleads that, as the boundary of this house is not defined 
in the plaint, the suit is barred under Regulation XXIII. of 1814 and 
Regulation X. of 1829, that Bolakee did not urge any objections at 
the time of the sale. 

The moonsiff decides that, as Bolakee did not urge objections tc 
the sale, and as the plaintiff produces no proof beyond the miscella- 
neous decision of the moonsiff^ which was reversed by the additional 
judge, and since this action is not cognizable as long as the sale made 
by the collector is binding, the plaintiff’s claim is dismissed. 

In appeal, the plaintiff urges that, as no notice was given when 
this house was pledged as security in the collector’s office, Bolakee 
could not have objected to it. 
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Judgment. 

It is proved, and indeed the appellant does not deny it, that this 
house was sold fur balances due to Government from Deepoo and 
others, toddy farmers. I therefore agree with the moonsifF that, as 
long as the sale is binding, the appellant’s claim is not cognizable, 
and uphold the decree, dismissing the appeal with costs, without 
issuing notice for the attendance of the respondents. 

The 10th May 1848. 

No. 23 of 1847. 

Apj}eal against a decree passed by Syud Mahomed Alice Ushruff, 
Moonsiff of Behavy on the \^th December 1846. 

Girdharee Singh, Pran Singh, Motee Singh, and Kheerun Singh, 
Defendants, (Appellants,) in tlie suit of Baboo Ilurunggee Singh 
and Baboo Bhekaree Singh, (Plaintiffs,) Respondents, 

versus 

Meer Wuzecr Allec, son, and Musst. Jeeun, daughter, of the first 
wife, and Musst. Sunjeedah Beegum the second wife, heirs of 
Meer Husun Alice, deceased, Girdharee Singh, Pran Singh, 
Motee Singh, Kheerun Singh, Futeh Muhto, Meer Wilayut 
llosein, Meer Irshad Hosein, sons, and Musst. Azeeat-oon-nissa, 
daughter, heirs of Meer Yumun Imam, deceased, Meer Wajid 
Hosein, Mussts. Kureem-oon-nissa, Zeb-oon-nissa, Wullee-oon- 
nissa, Nujm-oon-nissa, Zeb-oon-nissa second, Hajee Beegum, 
Musst. Mobaruk-oon-nissa, wife and heir of Meer Kulub Hosein, 
deceased, (Defendants.) 

This suit was instituted on the 25th July 1845, to recover the 
sum of rupees 136-2-4, being the amount, principal and interest, 
\)aid as Government revenue for the village of Gobindpoor Niroot, 
according to collectory receipts. 

The plaint sets forth that a settlement was made for this village 
with the plaintiffs and defendants at a jumma of rupees 189-8-10, 
and that the plaintiffs paid the whole of the rent due from 1248 up 
to 1251 Fusily, that rupees 109-7-2 is the sum thus paid in excess 
of the plaintiffs’ share, and the defendants refuse to make it good. 

Girdharee Singh and the other defendants (the appellants in 
this c^e) plead, in reply, that they have paid Rupees 3, 3 annas, 
4 pie, in excess of the revenue due from their share, and that the 
plaintiffs must look to the other shareholders for any excess of re- 
venue paid up by them. 

Futeh Muhto, defendant, makes a similar reply, and pleads that 
he has paid 9 annas in excess of his share. 

Meer Wuzeer Alice, defendant, pleads that the plaintiff, Bhe- 
karee Singh, collected the rents in his shai'e up to 1251 Fusily, 
having agreed to pay the Government revenue and make over to 
the defendants any surplus proceeds ; that in 1252, the defendant 
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took upon himself the management of his share, and paid in the 
Govcniment revenue, for which he holds receipts. 

The moonsiff decides that the plaintiffs’ claim is good against 
Wuzeer Allee, because he acknowledges not to have paid his share 
of the revenue, and that any claim he may have against Bhekarec 
is not cognizable in this suit ; that Futeh Muhto proves by his 
collcctory receipts that he has paid in excess of his ratable share 
of the revenue ; that Girdharee Singh and others have no receipts 
to prove their payment, and the memorandum of payment produced 
by them is not sufficient proof of payment on their part : a decree is 
tlzerefore passed in favor of the plaintiffs against all the defendants 
except Futeh Muhto — the action against Musstn. Jeeun and Sun- 
jeodah having been withdrawn, they are also excepted from res- 
ponsibility. 

The defendants, Girdharee Singh and others, appeal, on the pica 
that, if the moonsiff was not satisfied with the memorandum of 
payment produced by them, he ought to have agreed to their verbal 
request to be allowed two days to produce their collectory receipts. 

Judgment. 

I think the mooosiff has been too hasty in deciding this case. If 
he was dissatisfied with the memoruadum produced by the appel- 
lants, he ought to have given them an opportunity to support the 
document by producing the receipts for rent received from the col- 
lector. The appellants have now produced these receipts, which 
appear to be good and valid documents, and to talljr with the memo- 
randum. I therefore reverse the decree, and direct a review of 
judgment, and the moonsiff will be pleased to take into considera- 
tion these documents inasmuch as these appellants are concerned, 
and decide the case accordingly. The usual order will issue for a 
refund of the stamp value. 

The llTn Mat 1848. 

No. 16 of 1847. 

Appeal against a decree passed by Moulvee Mahomed Ibrahimy 
Principal Sadder Ameen of Behary on the 2fith July 1847* 

Thafcoor Tewary, (Plaintiff,) Appellant, 
versus 

The Government, Soolimjan Khan, Kessur Bharthee, and Futeh 
Nurain, Government farmers, and Ghutoor Muhto, Musst Ilim- 
mut-oon-nissa, and Tekayat Bonead Singh, (Defendants,) Respon* 
dents. 

Tins suit was instituted on the 22d December 1843, to obtain 
possession in 400 beegahs, 9 biswas, and 5 dhoons of land appertain- 
ing to the village of Buhadoorpoor Mahuiider, to alter a survey 
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boundary, and to recover mesne profits accruing between the years 
1248 and 1250 Fusly. Suit valued at rupees 4,478-15-5-16. 

The plaint sets forth that the village of Bahadoorpoor was occu- 
pied by one Bahadoor Allee with a ruqbah of 1900 beegahs; tliat 
in 1204 it was sold for arrears of Government revenue; that the sale 
was reversed and the estate restored in all its integrity to Bahadoor 
Allee ; that in 1220 a party of officials was ordered by the collector 
to mark out the boundaries of Dhumnee and other adjacent villages ; 
that they allotted the land now claimed, with all the trees on it, 
to the villages of Dhumnee, &c. ; that Bahadoor Allee objected to this, 
and his petition was sent by the court to the collector, who, without 
further investigation, upheld the acts of his subordinates, referring 
Bahadoor Alice to a regular suit ; that an action was brought accord- 
ingly, and the then principal sudder ameen ruled the land to Baha- 
door Allee ; that, on an appeal on the part of the Government, the 
then additional judge reversed the decree, and ordered a review of 
judgment, directing the principal sudder ameen to visit and inspect 
the lands in dispute ; that the then principal sudder ameen did visit 
the place, but died without having recorded his decision ; that whilst 
this suit was pending Bahadoor Allee mortgaged the estate to the 
plaintiff, who subsequently bought it out and out from Himmut- 
oon-nissa, the daughter and heiress of Bahadoor Alice ; that in this 
way the plaintiff stands in the position of Bahadoor Allee; that after 
this, Moulvee Hedait Allee, the principal sudder ameen, visited and 
mapped the disputed spot, and on the 24th December 1842 nonsuit 
cd the then plaintiff, on the plea that the present claimant was the 
real plaintiff in the case, hence the present action ; that in 1196 Fusly 
these lands were settled as part and parcel of Bahadoorpoor, and up 
to 1220 Fusly was in the undisturbed occupation of the proprietor of 
that estate. 

The Government, in reply, pleads that the plaintiff is only the 
purchaser of the land actually occupied by Bahadoor Allee, to whom 
the land now claimed never belonged ; that when the sale was rever- 
sed, Bahadoor Allee was put in possession of only 1,000 beegahs ; 
that his petition to be put in possession according to the ketabee 
ruqbah was not listened to ; that in the former suit, Bahadoor Allee 
only claimed 300 beegahs ; that the professional survey was effect- 
ed in the presence of both parties without objection having been 
urged. 

The defendant, Bonead Singh, in reply, rests his defence on the 
pleas urged by the Government, and adds that at the time the 
plaintiff made this purchase Mohunpoor was not in his occupation, 
so that he is not actionable. 

The defendant, Futeh Nurain, in reply, pleads that the suit is 
irregular, since the plaint does not detail how much of the land 
claimed is in the occupation of each of the defendants, nor does it 
state the parties who year by year appropriated the usufruct. 
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The principal sudder ameen decides that^ at the time the plaintiff 
made this purchase, Bahadoor Allee only occupied 1,000 beef^ahs, 
his claim, therefore, does not extend beyond that the plaintiff 
has no proof that Bahadoor Allee, after the sale, did get possession 
in excess of this ruqbah ; that from a petition presented by Baha- 
door Allee after the sale it may be inferred that 1,000 beegahs was 
the actual extent of this estate ; that the ketabee ruqbah is no 
proof, since that is a variable and uncertain record. The claim of 
the plaintiff, is therefore, dismissed. 

In appeal, the plaintiff urges that his case is made out on the 
evidence and the map drawn by the principal sudder ameen, Moulvee 
Hedait Allee Khan, on the occasion of his inspection of the lands 
in dispute. 

J UDQMENT. 

The principal sudder ameen has lost sight of the real merits of 
this case. It is on evidence that whatever were the rights and 
interests of Bahadoor Allee, and after him of Musst. Himmut-oon- 
nissa, were transferred to the appellant ; it therefore remains to be 
decided what these rights and interests were, or, in other words, 
whether the boundary now detailed in the plaint was the actual 
boundary of Bahadoorpoor or not. The ruqbah of the estate, 
as sold to the appellant, is not the question. The whole estate was 
transferred at the time this dispute was pending. The appellant 
stands in the place of Bahadoor Allee, and his claim to these lands, 
of which Bahadoor Allee declares himself to have been dispossess- 
ed by the act of the collector’s officials, must be enquired into and 
decided upon. The principal sudder ameen will be pleased to re- 
consider his judgment in this case with reference to the above re- 
marks, and, if it is required, he will visit this disputed spot. I there- 
fore reverse this decree, and return the case for re-investigation ; and 
the usual order will issue for a refund of the stamp value. 

The 12th^ay 1848. 

No. 24 of 1847. 

Appeal against a decree passed by Moulvee Fureedoodeen^ Moonsiff 
of Aurungabadf on the 8th December 1846. 

Nurain Sahoo, Plaintiff, (Appellant,) 

« versus r 

Balgobind, and Musst. Juy Kooner, wife of Doolarchund, 
(Defendants,) Respondents. 

Gunput Sahoo, (Claimant,) Objector. 

This suit is similar to the appeal No. 25. In this the plaintiff 
claims to have his name registered as proprietor of a 3 pie 
share of Mujahidpoor, by right of purchase irom the defendant, 
under a deed of sale dated 24th Fenruary 1845. Suit valued at 
rupees 13-3-2. 
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This suit was decided on the same date and by the same authority as 
No. 25| the following suit. In this case, the moonsifF rules that the 
evidence proves that the defendants’ share was only 2 pie, and a 
decree is passed accordingly in favor of the plaintiff’s being regis- 
tered as proprietor to that extent. 

The plaintiff appeals, on the pleas that his claim is good for the 
3 pie share, and tnat the moonsiff ’s rule, that the decree was not 
evidence against the claimant, Gunput Sahoo, is unjust to appel- 
lant. 

Judgment. 

For the reasons stated in the suit No. 25, to which I add my 
opinion, that the moonsiff'’s provision as regards the claimant. Gun- 
put Sahoo, is just and proper, I uphold the moonsiff ’s decree in 
this case, and dismiss the appeal with costs, without issuing notice 
for the attendance of the respondents. 

The 12th May 1848. 

No. 25 of 1847. 

Appeal against a decree passed hy Moulvee Fureedoodeen^ Moonsiff 
of Aurungahadi on the 8/A December 1846. 

Gunput Sahoo, (Claimant^) jfl^pellant, in the suit of Nurain Sahoo, 

Flaintiff, 

versus 

Lala Goordeal Singh and Bhyroodeal Singh, Defendants. 

This suit was instituted on the 18th September 1845, to enter the 
plaintiffs name in the collector’s books as proprietor of 5 annas in 
mouzah Mujahidpore. Suit valued at rupees 87. 

The plaint sets forth that this share in this estate was sold by 
the defendants to the plaintiff, under a deed of sale executed on the 
25th Bysack 1252rFusly, that the plaintiff got possession, but was 
opposed by the defendants on his application for a mutation of 
names in the collector’s books. 

The defendants admit the sale to the plaintiff. 

Gunput Sahoo objects to the suit, and claims the property in 
question as his, by right of purchase made by him, on the 25th 
May 1843, at a public sale under decree of court^ when it was sold 
as the rights and interests of Moorut Lai. 

The former moonsiff of Aurungabad, Zynoolabdeen, passed a 
decree in favor of the plaintiff, on the ground that the defendant 
admitted the sale of the 5 annas’ share. This decree was reversed 
in appeal before the then additional judge, Mr. J. W. Templer, who 
returned the case to the moonsiff for re-trial, with directions that he 
should carry into effect the provisions of Section 6, Clause 4, Regu- 
lation V. of 1831, and, after receiving the evidence tendered by the 
parties, decide on the merits. 
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Tliis was done, and the present moonsiff records his decision 
to the effect that it is proved, on respectable evidence, that this 
share did belong to the defendants, and they admit the sale to plain- 
tiff, that the claim of appellant, who is a third party, is not cogni- 
zable in this suit, but that the decree is not to be any proof against 
any claims he may prefer to the estate in question : a decree is there- 
fore passed in favor of the plaintiff. 

Against this decree, Gunput Sahoo, claimant, appeals on the plea 
that the shareholders, on whose evidence the moonsiif has passed 
this decree in favor of the plaintiff, are concerned in the conspiracy 
against him. 

Judgment. 

The appellant claims to have purchased the rights and interests 
of MoorutLal, in this estate. If any part of these rights are infring- 
ed upon by this admitted sale between the plaintiff and the defen- 
dants, he has his remedy in a regular suit : the question cannot be 
tried in the present suit I therefore uphold the moonsiff‘’s decree, 
and dismiss the appeal with costs, without issuing notice for the 
attendance of either of the respondents. 

The 12th May 1848. 

No. 26 of 1847. 

Appeal against a decree passed by Moxdvee Fureedoodeen^ Moonsiff 
of Aurangabad^ on the 8th December 1846. 

Gunput Sahoo and Toolseeram, (Claimants,) Appellants, in the suit 
of Nurain Sahoo, Plaintiff^ 

versus 

Lala Balgobind and Musst Juy Kooner, wife of Doolarchund, 

Defendants. 

This suit is similar to the preceding one. In this the plaintiff 
claims to have his name registered as proprietor of 3 pie share of 
mouzah Mujahidpoor, by right of purchase from the defendant, 
under a deed of sale dated 24th February 1845. Suit valued at 
rupees 13-3-2. * • 

In this case the parties rest their claims on the pleas urged in 
No. 25. The moonsiff passes a similar decree, and the appellant 
objects on similar grounds. 

Judgment. 

For the reasons stated in case No* 25, I uphold the decree pass- 
ed in this case and dismiss the appeal with costs, without causing 
the attendance of the respondents. 
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Tue 12tm May 1648. 

No. 27 of 1847. 

Appeal atjaimt a decree passed by Moulvee Fureeihodeen^ Moonslff 
of Aurungabad^ on the 8ih December 1846. 

Guiiput Salioo and Toolseeram, (Claimants,) Appellants, in the case 
of Nurain Sahoo, Plaintiff, 

versus 

Lala Surdharam, Defendant. 

This si^t is similar to the preceding one. In this the plaintiff 
claims to have his name registered as proprietor of 1 pie share of 
Mujaliidpoor, by right of purchase from the defendant, under a deed 
of sale dated 2d Phagoon 1252 Fusly. Suit valued at rupees 4-6-4-16. 

In this case the parties rest their claims on the pleas urged in 
No. 25. The moonsiff passes the same order, and the appeal is pre- 
ferred on similar grounds. 

Judgment. 

For the reasons stated in case No. 25, I uphold the decree passed 
in this case, and dismiss the appeal with costs, without causing the 
attendance of the respondents. 


The 12Tn May 1848. 

No. 28 of 1847. 

Appeal against a decree passed by Moulvee Mahomed Fnrecdoodeen^ 
Moonsiff of Aurungabadf on tlie 8th December 1846. 

Gunput Sahoo and Toolseeram, (Claimants,) Appellants, in the case 
of Nurain Sahoo, Plaintiff, 
versus 

Lala Surdharam, Defendant. 

This suit is similar to the preceding one. In this the plaintiff 
claims to have his name registered as proprietor of 1 anna share of 
inouzah Mujaliidpoor by right of purchase from the defendant, un- 
der a deed of sale dated 2d Phagoon 1252 Fusly. Suit valued ^at 
rupees 17-9-7-4. 

Judgment. 

For the reasons stated In case No. 25, I uphold the decree passed 
in this case, and dismiss the appeal with costs, without causing 
the attendance of the respondents. 
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The IGth May 1848. 

No. 29 of 1847. 

Appeal against a decree passed by Moulvee Fureedoodeen^ Moonsiff 
of Aurungabady on the 7tk December 1846. 

Heeroo Singli, (one of the Defendants,) Appellant, in the suit of 
Musst. Busuntee, (Plaintiff,) Respondent, 

verms 

Ileeroo Singh, Hurlal Singh, Ramdeal Singh, Kunhya Singh, Bala- 
gobind Singh, and Dhurumnath Singh, (Defendants.) 

This suit was instituted on the 2d December 1844, to set aside 
an illegal attachment and release grain valued at rupees 296, 13 annas, 
6 pie. 

The plaint sets forth that the village of Mulookah Bcegah was 
decreed in equal shares to Gholam Alee Khan and Musst. Raj liullee ; 
that Gholam Allee Khan gave half of his holding in mokurruree 
to Ramdeal Salioo, the plaintiff’s husband, and sold the balance out 
and out to the plaintiff herself ; that Musst. Raj Kullee sold her share 
to the defendants, Kunhya Singh, Balgobind Singh, and Dhurum- 
nath Singh, who took an advance of rupees 412, 8 annas, from the 
plaintiff, and granted her a lease of their share from 1252 up to 1258 
Fusly ; that the plaintiff accordingly got possession ; that in order to 
damage the advance claim, the defendants, Kunhya Singh, Balgobind 
Singh, and Dhurumnath Singh, in collusion with Ileeroo Singh, as 
the farmer of 8 annas, attached 200 maunds of grain produced 
in 1252, the proprietor’s share, on the plea of balances of rent 
due from Hurlal Singh, as sub-tenant, and Ramdeal Singh, his 
surety, accruing in 1251 Fusly. 

Balgobind Singh and Baboo Dhurumnath Singh, in reply, plead 
that, prior to the decree allotting half this estate to Musst Raj Kullee, 
Heeroo Singh farmed the whole estate on a lease from 1249 up to 
1257 Fusly ; thaf since the decree, Heeroo Singh has only farmed 
8 annas ; that when the share of Raj Kullee was purchased by the 
defendants jointly with the defendant Kunhya Singh, the farm was 
cdVifirmcd to Heeroo Singh ; that the defendants took an advance of 
400 rupees, bearing interest at 12J per cent, from the husband of 
the plaintiff, and granted him a lease of this share, giving an order 
tliat Heeroo Singh’s rents should be paid to him ; that, therefore, this 
action against the defendants will not lie ; that the plaintiff and the 
farmer arc making a collusive attempt to create a balance and bring 
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tlic estate to auction ; that if tlic tenant did attach the property of 
the sub-tenant, the defendants are in no way responsible. 

Hceroo Sin;;]], in his reply, supports these allegations for the 
defence, and adds that he granted a sub-lease to Hurlal Singh, on 
the security of Ramdeal Singh, that the rents were not paid and 
this attachment was taken out against them, that the plaintiff has 
no claim on the property so attached, that beyond taking the rents 
the plaintiff has no claim. 

Hurlal Singh, in his reply, supports Ileeroo Singles representa- 
tion, and pleads tliat a balance was due from him to Ileeroo Singh, 
which fully warranted the attachment. 

Kunhya Singh, defendant, replies that his share, purchased in con- 
junction with Balgobiiid Singh and Dhuruinnath Singh, was 
leased to the plaintiff from 1252 up to 1258 Fusly, upon an advance, 
and until that advance is made good he has nothing to do with the 
estate, that he was no party to the attachment, that Hccroo Singh 
is not the farmer^ nor is Hurlal Singh the under-tenant, that he 
sold 3 annas of the estate to Dhuruinnath Singh. 

Dhurumnatli Singh, claimant, declares that he holds 3 annas 
of this property by right of purchase, under a deed of sale executed 
in his favor by Kunhya Singh, dated 12th May 1845. 

Tlie former moonsiff nonsuited the plaintiff, on the pica that the 
claim was cognizable by the revenue authorities. This was overruled 
in appeal before the judge, who directed the case to be investigated 
and decid^jd on its merits. 

The decision of the present moonsiff is, that the point to bo decided 
in the case is, whether Ileeroo Singh is the farmer under the lease 
alleged to have been granted to him by the former proprietor, 
Musst. Raj Kullee, and to establish this point he can produce no 
j)roof ; the farming rights of the plaintiff arc admitted by the defen- 
dants, and the statement of the ameen shows that occupation vested 
in her : a decree is therefore passed in her favor. 

In appeal, the defendant, Hccroo Singh, pleads as before, and 
attempts to shew that his right to this farm is fully established. 

Judgment. 

I see no reason to disturb this decree. Tlic appellant has not a 
particle of proof to shew his title to this farm. At the time he alleges 
that he received the lease of the whole estate, Raj Kullee was out of 
possession, and ho has nothing to shew that, when the title of Raj 
Kullee to half of the estate was established by a decree of court, 
she confirmed the lease of her share to the appellant. I therefore 
uphold the inoonsifTs decree, and dismiss the appeal with costs, 
without issuing notice for the attendance of the respondent 
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The 26th Mat 1848. 

No. 19 of 1847. 

Appeal against a decree of Syud Tuffuzzul Hosein, Sudder Ameen of 
Behar, on the 20th April 1 847. 

Roy Gnnga Bishun, (Defendant,) Appellant, in the snit of Mnsst. 

Oomdan, wife of Moulvee Juwad Allee, deceased, (Plaintiff,) 

Respondent, 

versus 

Roy Gunga Bishun and Shewun Lai, (Defendants.) 

This suit was instituted on the 16th November 1844, to set aside 
a mortgage deed dated 19th Assin 1250 Fusly; valued at ru- 
pees 401. 

The plaint is that Moulvee Juwad Allee mortgaged 148 bee- 
gahs 3 hiswas of land in the village of Punditpore to Roy Gnnga 
ICishun for 400 rupees; that as only 150 rupees of the money was 
paid over at the time the deed was drawn up, the document was 
not sealed by the cazee, but made over to Shewun Lai, a servant of 
Gunga Kishun, to be held by him, till the mortgage money 
should bo paid up ; that the title deeds of the estate were made over 
to Gunga Kishun, who gave a writing, in which he covenanted to 
pay the balance of 250 rupees, and redeem the mortgage deed 
from the trust of Shewun Lai ; that Gunga Kishun did not pay the 
balance, and wanted the plaintiff to return the 150 rupees; that 
on this, the plaintiff paid 97 rupees to Shewun Lai, who agreed, on 
his paying the balance of rupees 53, to procure and return all 
the documents concerned in the transaction; that subsequently 
a quarrel ensued between the plaintiff and Shewun Lai, who then 
made over the mortgage deed to Gunga Kishun, and he took out 
a process of foreclosure ; that the plaintiff urged objections but the 
deed could not be set aside without a regular suit ; that the plaintiff 
now wishes to pay the 53 rupees, and cancel the mortgage 

Roy Gunga Bishun, in his reply, denies all the allegations of the 
plaintiff, and pleads that the mortgage was completed and foreclos- 
ed under Regulation XVII. of 1806, without any objections being 
urged by the plaintiff ; that as the plaintiff admits that 53 rupees 
out of the 150 \yere not paid back within a year after the rore- 
closur^ this action on his own showing falls to the ground. 

Shewun Lai, in his reply, denies having been in any wayconcerned 
in this transaction, and pleads in support of Gunga Bishun’s repre- 
sentation. 

The sudder ameen decides that, as the deed of mortgage declares 
these parties to have entered into this transaction in the presence of 
the cazee, his seal is necessary to validate the deed ; that the defen- 
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dant could not have completed the mortgage by payment of the 
balance required from him ; that the defendants’ witnesses are of 
low caste and ignorant, and the ipse dixit of the defendant, that he 
did pay up the mortgage money, is not enough to prove the allega- 
tion ; that the plea of the defendant, that the plaintiff did not object 
prior to the foreclosure, is untenable, since the completion of 
the mortgage is open to a regular suit ; that the allegation of the 
plaintiff^ that ho paid 97 rupees back is not proved by evidence, oral 
or documentary ; a decree is, therefore, passed, requiring the plain- 
tiff to pay 150 rupees, and setting aside the mortgage, each party 
being answerable for their own expenses, and declaring Shewun Lai 
exempted from responsibility. 

Against this decree, the defendant, Gunga Kishun, institutes an 
appeal, in which he dwells strongly upon the fact of the plaintiff’s 
not having urged objections at the time of the foreclosure, and there- 
fore being barred from this action by Section 8, Regulation XVII. 
of 1806, Construction No. 263, dated 23d January 1817, and 
Circular Order dated 9th April of the same year. 

Judgment. 

The respondent takes no notice of the summons served upon him 
to defend his case. The petition for a foreclosure of this mortgage 
was presented on the 9th November 1843, when notice was served 
on the respondent, who does not appear to have urged any objec- 
tions till the institution of this suit on the 16th November 1844. 
The mortgage was finally closed and the conditional sale became ab- 
solute under Regulation XVII. of 1806, Section 8, before this action 
was brought to set aside the mortgage. I therefore reverse this 
decree, and dismiss the claim with all costs on the respondent. 

The 26th May 1848. 

No. 250 of 1846. 

Appeals against a decree passed by Syud ISheikh Kasim AlleCy Addi- 
tional Moonsiff of Gyali^ on the 2Qth November 1846. 

Nunhoo Sahoo, (Defendant,) Appellant, 

No. 3 of 1847. • 

Liickput Rae, (Defendant,) Appellant, in the suit of Sheikh 
Hingun, (Plaintiff’,) Respondent, 
versus 

Lala Luckput Rae, Motee Sahoo, and after him Nunhoo Sahoo, 

(Defendants.) 

This suit was instituted on the 10th May 1845, to recover the 
sum of rupees 44, the value of fire-works due on a rookah, dated 9th 
Maug 1252 Fusly. 
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The plaint sets forth that the ])laintiff supplied Luckput Rae with 
52 rupees’ worth of fire-works and gunpowder, that 7 rupees was 
paid by Motee Sahoo in behalf of Luckput Rae, that Luckput Rae 
granted an order on Moteo Sahoo for 44 rupees in liquidation of the 
debt, which was accepted by Motee Sahoo, but has never been cashed. 

The defendant, Motee Sahoo, denies allclaim on him, and also the 
allegation of his having paid 7 rupees, and pleads that Luckput Rae 
has no claim against him« 

The defendant, Luckput Rae, denies that the plaintiff has a claim 
against him, since he granted an order for payment for these fire- 
works on Motee Sahoo, who was indebted to him a balance due on 
an amanutnameh dated 15th July 1845. 

The moonsiff decides that the claim of the plaintiff’ is proved on 
evidence, as is also the payment on the part of Motee Sahoo of 
rupees 7 : a decree is, therefore, passed against both the defendants 
collectively. 

Against this decree both defendants appeal. Motee Sahoo objects 
to being held in any way responsible, and l-iuckput Rae maintains that 
the decree ought to be given against Motee Sahoo alone. 

Judgment. 

This decree must be amended, and Motee Sahoo and after him 
Nunhoo Sahoo, appellant, must be exempted from all liability. The 
validity of the claim of Luckput Rae against Motee Sahoo, which the 
inoonsiflp recognizes in this decree, cannot be decided in this case. 
Luckput Rae bought the fire-works, and he must pay for tlicm. Tlio 
detree is therefore altered accordingly ; the respondent in No. 250 
pay all expenses of the appellants and Luckput Rae held responsible 
for all expenses in case No. 3. 

The 27th May 1848. 

No. 36 of 1847. 

Appeal against a decree passed hy Syud Tuffuzzul Hosdn^ Sudder 
Ameen of Behar^ on the 21th May 1847. 

Sheik Uthur Hopin and Wajid Hosein, (Defendants,) Appellants, 
in the suit of Khurukdharee Singh alias Monoruth Singh, (Plain- 
tiff,) Respondent, 


versus 

Sheikh Uthur Hosein, Wajid Hosein, Gundrup Hazaree, Soobuns 
Hazaree, Monohur Hazaree, Baluk Hazaree, Futeli Hazaree, and 
Khemajeet Hazaree, Defendants. 

Thts suit was instituted on the 10th September 1846, to recover 
the sum ot rupees 498, being the principal and interest of money 
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paid into the collectory, as the revenue of the village of Nowadih, 
for 1252 Fusly. 

The plaint sets forth that the whole of this estate was leased by 
the defendants to the plaintiff, from 1253 to 1263 Fusly, for an 
advance of 2,000 rupees, without interest, at ajumma of 971 rupees 
annually, on a deed registered and dated 8th August 1845, that 
prior to this lease, a balance was due on the estate from the defen- 
dants, for 1252 Fusly, amounting to 446 rupees, which was paid 
by the plaintiff to save the estate from auction, and for which he 
holds collectory receipts, dated 26th and 27th September. 

The defendants, who appeal this case, declare, in reply, that the 
plaintiff took the money from their elder brother, Shejkh Tueboot 
Touheed, and paid it into the collectory, >vhich is proved by a 
rookah, dated 4th Assin 1253 Fusly, written by the plaintiff*. 

The other defendants, in repl)% admit the validity of the plain- 
tiff*’s claim, and plead that Wajid Hosein and Sheikh Tueboot Tou- 
heed never paid them their shares of the advance, but wrote to 
say that their portions would be paid in as their quota of the 
Government revenue. 

The sudder ameen is of opinion that this is an attempt on the part 
of the defendants to defraud the plaintiff, because on the 6 th Fe- 
bruary, proofs were required from the defendants in eight days, and 
after four months had elapsed the defendants, Uthur Hosein and 
Wajid Hosein, produced two notes on plain paper and a list of wit- 
nesses, with a request to have the notes stamped ; that this is a pre- 
tence to create delay ; that these documents will not nullify collectory 
receipts ; that it is improbable that tlus money should have been 
paid to the plaintiff, without some document that the rookah is 
returned. Since the court is in no way satisfied with the allegations 
of the defendant, and the collectory receipts and the evidence of 
the plaintiff’s witnesses clearly prove this claim, a decree is there- 
fore passed in favor of the plaintiff. 

In appeal, the defendants urge their right to have the rookah 
stamped, the evidence of their witnesses taken, and the point decid- 
ed, whether they paid this balance of revenue to the plaintiff or not. 

Judgment, 

The sudder ameen has lost sight of the merits of this case. The 
only point requiring decision is, whether the appellants paid this 
balance of revenue to the respondent or not. It is evident that 
the money was paid into the collectory by the respondent: this 
is admitted by the appellants, and the rookah is in no way intended 
to nullify the collectory receipts. I therefore reverse this decree, 
and return the case for re-investigation : the sudder ameen will 
bo pleased to confine himself to the investigation of the point alluded 
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to above, and, after taking proofs from the appellants, will decide 
tlie case accordingly. The usual order of a refund of the stamp value 
will issue. 


The 31st May 1848. 

No. 30 of 1847. 

Appeal against a decree passed by Moulvee Fureedoodeen^ Moonsiff of 
Aurungahad, on the \2th December 1846. 

Musst. Uchraj Kooner, wife, and Aukhouree Jye Purkash, the eldest 
son of Nagurchund, deceased, (Defendants,) Appellants, 

versus 

Aukhouree Raj Koomar, (Plaintiff,) Respondent. 

This suit was instituted on the 26th December 1845, to recover 
the sum of rupees 182-4-6, being principal and interest due on the 
value of a tiluk or betrothed dues, consisting of money and chattels. 

The plaint sets forth that the plaintiff betrothed his daughter to 
one Bholah Purkash, the son of the defendant, Uchraj Kooner, to 
whom he sent a tiluk, valued at 165 rupees, that between the betroth- 
al, and the marriage Bholah Purkash died, that this suit is insti- 
tuted to cover the value of the tiluk, after deducting 16 rupees as 
the fee usually paid on the part of the female in transactions of this 
nature. 

The defendants, in reply, plead that the tiluk is not claimable if, 
as was the case in this instance, the betrothal has been performed 
according to custom in the presence of brahmins and relatives of 
the parties, that only 100 rupees was the actual value of the tiluk, 
that a by wastah from the pundit will readily settle the question at 
issue. 

The bywastah of the pundit leaves no doubt on the mind of the 
moonsiff* as to the liability of the defendants to return the tiluk. The 
actual* value remains to be considered. This the evidence does not 
prove to have exceeded 100 rupees. A decree is therefore passed for 
this sum without interest, after deducting 16 rupees, which the plain- 
tiff acknowledges to be the amount of fee due to the defendants. 

In appeal against this decree, the^ defendants urge that the by- 
wastah is incorrect, since it is not the custom amongst people of his 
caste for the parent of the female to present the tiluk in person to 
the parent of the male. 

Judgment. 

The bywastah of the pundit declares that when the tiluk is given 
by the hand of the father of the daughter to the boy, and the boy 
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accepts it and consents to the engagement, the tiluk is not return- 
able ; but if the father of the girl sends the tiluk by the hand of 
another to the parent or the elder brother of the male, it is to be 
returned in the event of the death of the male before marriage. In 
this case, both sides agree that the tiluk was sent by the hand of a 
third party ; therefore, according to the second clause of the by was- 
tah, which applies here, the respondent’s claim is a good one. The 
decree is therefore upheld, and the appeal dismissed with costs, 
without issuing notice for the attendance of the respondent. 




ZILLAH BHAUGULPORE 


Present: W. S. ALEXANDER, Esq., Judge. 


The 1st May 1848. 

Case No. 2 of 1847. 

Appeal from the decision of Baboo Nocoorchunder Chowdry, Sudder 
Ameen of Bhaugulpore* 

Mohunram Bhuggvit, (Defendant,) Appellant, 
versus 

Bhyriib Dutt Jha, (Plaintiff,) Respondent. 

Abdoolah Khan — Vakeel of Appellant* 

Claim, Company's rupees 94-8, on promissory note, instituted 
3d December 1845, decided 24th November 1846. 

Plaintiff brought this action to obtain from defendant payment 
on a promissory note for Sicca rupees 99-8, bearing date the 
18th Bhadoon 1251 F. S. Defendant had paid 25 rupees, but 
refused to make good the balance. 

Defendant pleaded, in his answer, that he never borrowed the 
amount claimed. He had had dealings with plaintiff’s father, and 
took a lease of certain ghats giving a bond in anticipation of pay- 
ment for rupees 12-8. 

The sudder ameen, considering the claim fully proved, and the 
defendant to have failed in establishing his pleas, ’decreed the full 
amount in plaintiff^s favor. 

The defendant preferred an appeal against this decision on 
general grounds. 

Judgment.'' 

After a perusal of the evidence adduced by both parties, I see 
no grounds for interfering with the decision of the lower court, 
which is accordingly hereby al&rmed with costs. 
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The I ST May 1848. 

Case No. 67 of 1846. 

Appeal from the decision of Moulvee Alice Buksh^ Sudder Ameen 

of Monghyr. 

Musst. Endah Kowuree^ (Defendant^) Appellant^ 
versus 

Hiiiiooman Singh and another, (Plaintiffs,) Respondents. 

Ahdooldh Khan — Vakeel of Appellant. 

Claim, rupees 118-5-5, rent of land, instituted 12th Decem- 
ber 1845, decided 21st November 1846. 

This suit was instituted by plaintiff to recover from defendant 
(appellant) Company's rupees 1 18,5 annas, 5 pie, rent, with inter- 
est, on 25 beegahs of land, which the said defendant had obtained 
from plaintiff under a summary decision of the collector's, date not 
stated. The sudder ameen has rescinded the summary decision 
and given a decree for the recovery of the amount in plaintiff^s 
favor, the present decision being founded on his decision No. 115 
for 1845, in which the claim of defendant for possession of the said 
25 beegahs of land was dismissed. As the judgment in that suit 
was reversed by this court on the 6th April 1848, appeal No. 62 
of 1846, and the case returned for re- investigation. 

Ordered, 

That this appeal be decreed, and this case also be returned, to be 
disposed of together with the suit for claim for possession. The 
usual order with respect to stamp fees. 

The 6th May 1848. 

Case No. 17 of 1847. 

Appeal from the decision of Moulvee Allee Buksh, Sudder Ameen of 

Monghyr. 

Nirbye Singh, (Defendant,) Appellant, 
versus 

Lutchmee Nerayun, (Plaintiff,) Respondent. 

Girdharree Lull and Zukeeoodeen Ahmed — Vakeels of Appellant. 

Instituted 12th September 1846, decided I6tl] April 1847. 

This was an action to recover from defendants Company's 
rupees 327*5-3, under the following circumstances: — 

Plaintiff became security for the due observance of the terms 
of a farming contract entered into by the defendants, Nirbye 
Singh and Omeraow Singh. These parties failing to make good 
the stipulated rent for the year 1252 Fusly, a summary suit was 



ZILLAH BHAUGULPORB. 


41 


commenced by the lessor ; and a decree being obtained^ he put it 
into execution and arrested plaintiff, who was compelled to satisfy 
the same. Plaintiff therefore sues the lessees for the amount.^ 

The sudder ameen decreed the full amount claimed against 
Nirbye Singh, releasing the other defendant from responsibility, and 
observing that the plea put forward by Omeraow Singh, of his hav- 
ing relinquished all interest in the farm, was fully borne out by a 
petition presented on the 31st August 1846 to the collector by 
the defendant, Nirbye Singh, who therein stated that the rights 
and interests of Omeraow Singh in the farm had ceased on the 
termination of 1250 Fusily. 

Against so much of the decision as exempted Omeraow Singh 
from responsibility, an appeal was preferred by his co-defendant, 
Nirbye Singh, on the grounds that Omeraow Singh had likewise 
presented a petition to the collector and of a subsequent date to 
the one alluded to in the sudder ameen’s decision, setting forth 
that he, Omeraow Singh, had by no means relinquished his interests 
in the farm. 

Judgment. 

The document to which appellant now refers was not filed in 
the lower court, nor can he allege any satisfactory reason for the 
omission except the neglect of his attorney. I see no sufficient 
grounds, therefore, for returning the suit to the lower court for 
a rehearing on this point. Ordered accordingly. The costs of 
this appeal to be discharged by appellant. 

The 11th May 1848. 

Case No. 66 of 1846. 

Appeal from the decision of Baboo Nocoorchunder Chowdry^ Sudder 

Ameen of Bhauyulpore. 

Kheroollah, Ruhum Alice, Tajeer Alice, Gouhur Alice, and Musst. 

Jeecha, (Defendants,) Appellants, 

, versus 

Habebun Begum, Nummee Begum, andHosseinee Begum, 
(Plaintiffs,) Respondents. 

Ramkunhye Ghose — Vakeel of AppellCtnts, 

Girdharee Loll — Vakeel of Respondents. 

Claim, possession of rent-free land, with mesne profits, insti- 
tuted 22d November 1845, decided 13th December 1846. 

Plaintiffs commenced this suit to recover peftsession of 1 beegah 
1 cottah of rent free-land, from which they had been dispossessed 
by defendants in the Fusly year 1248, on the demise of their 
father. Plaintiffs sue for possession with mesne profits and 
interest, rupees 139-14-11. 
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Defendants answer that the disputed land belongs to Sha- 
kerollab Chuk^ held by them under a sunnud or grant dated in 
J 199 F.S. 

The sudder amecn observes in his decision that the proprietary 
right in the land^ the subject of the present suit, is clearly proved 
by the evidence adduced by plaintiffs to have belonged to their 
ancestors. The document tiled by defendants in support of their 
right is neither registered nor authenticated in any shape ; while 
on the other hand it appears from a memorandum of the collector, 
dated 1 7th March 1817^ that the aforementioned land was regis- 
tered as rent-free by plaintiff's^ ancestors. A decree for posses- 
sion was accordingly given, with mesne profits till date of pos- 
session. 

Against this decision appellant preferred an appeal, on the 
grounds that the instrument on which they held was granted in 
1199; how then could it be registered? 

Judgment. 

The original instrument (copy only being fil^d) was called for 
from the collector’s office, when it appeared on inspection to be a 
deed of gift (hibbanamali,) but how such a document found its 
way into that office cannot now be ascertained. It possesses nei- 
ther date of presentation, nor signature of any public officer : the 
inference to be drawn therefore is, that the instrument is a fraudu- 
lent one. Ordered, that tlie appeal be dismissed, and the decision 
of the sudder ameen affirmed with all costs to appellants. 

The 11th May 1848. 

Case No. 200 of 1847- 

Appeal from the decision of Moulvee Furhut Alice, Moonsiff of 

Soorujgurrah, 

Goordial Sahoo, (Defendant,) Appellant, 
versus 

Jectun Zurgur and Chundee Sahoo, (Plaintiff's,) Respondents. 

Abdoolah Khan and Girdharee Lull — Vakeels of Appellant. 

Altaff Hossein and Bukhooree Lall — Vakeels of Respondents. 

Claim, bonded debt, instituted 6th February 1847, decided 
7th July 1847. 

This was an action on a bond, dated 21st Cheyte 1249 Fussily, 
and written originally on plain paper, by which defendant bound 
himself to pay to plain tiifs 10 rupees and make over to them two 
cows. There hacl before this existed some transactions between 
them, and a suit had been instituted. Notwithstanding that cir- 
cumstance, however, defendant had agreed to refer the case to a 
punchaet, and the consequence was the settlement of the matter 
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by giving the bond now under investigation. The defendant 
answers^ that he never gave the bond ; that at the alleged date of 
its being drawn out^ he was not at Bhaugulpore, but at his own 
house ; moreover, the matter had already been determined by the 
dismissal of plaintiffs^ suit. It was not probable then that he 
would open the matter again before a punchaet. 

The nioonsiff observes that, although the original claim had 
been dismissed in a suit before the court, still the writing of the 
bond under consideration forms a new cause of action, and it has 
been proved by the evidence adduced by plaintids. He accord- 
ingly decreed 31 rupees, 11 annas, 9 pie, 10 krants. 

Against this decision, an appeal was preferred, on the grounds 
that by respondents^ own shewing, the bond had been given at 
Bhaugiilpore, and in consideration of a claim dismissed by the 
court, and of which appellant must have been aware when he 
assented to refer tlie matter to a punchaet, but it might be asked, 
would appellant be such an idiot as to adopt this course ? A 
summons was issued on respondents. 

Judgment. 

On a comparison of dates, the alleged bond was given four 
days after respondents’ claim had been dismissed and the judg- 
ment upheld in appeal. Had appellant been at Blumgulpore, he 
must have heard that the claim against him had been dismissed. 
To suppose, then, that he would agree to re-open the case, and 
refer the matter to a punchaet, and give a bond for a claim de- 
clared invalid by the courts, is too extravagant to be entertained 
for a moment. Ordered, that the appeal be ilecreed, and the deci- 
sion of the moonsiff reversed, and that respondents do pay the 
full costs of both courts. 

The 11th May 1848. 

Case No. 201 of 1847- 

Appeal from the decision of Far hat Alice ^ Moonsiff oj 
Soorujgurrah, 

Cheddye, (Defendant,) Appellant, 
versus * 

Jeetun Zurgur and another, (Plaintiffs,) Respondents. 

This case is connected with No. 200 decided by me this day. 
Appellant, though released from responsibility by the moonsiff, 
had been charged with rupees 6-2-6, costs. Respondents though 
summoned have not appeared. 

Ordered, 

That the appeal be decreed, and that respondents do pay the said 
costs, and costs of this appeal. 
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The 11th May 1848. 

Case No. 231 of 1847. 

Appeal from the decision of Moulvee Amjud AlleCy Acting Moonsijf 

of Bhaugulpore. 

Toolaram^ (Defendant^) Appellant^ 
vers^us 

Chaytenerain^ (Plaintiff,) Respondent. 

Lalla Bukhooree Lall — Vakeel of Appellant. 

Ci.AiM, debt on bond, instituted 18th March 1847^ decided 
12th August 1847. 

This was an action on a bond, dated 2l8t Assin 1253, for Com- 
pany's rupees 26, and interest accruing thereon, rupees 4-10-5, 
altogether rupees 30-10-5. 

Defendant answers that a bond was given to plaintiff for cer- 
tain law expenses incurred by defendant's employer, but the same 
were satisfied, and the account signed by plaintiff is now with 
defendant's employer. The moonsiif observes that the bond was 
not given for law expenses, but for cash as . proved by the wit- 
nesses who verrified the same. On the 25th June, defendant 
was directed to file his proof and produce his witnesses, but he 
has failed to do so. He accordingly decreed the full amount 
claimed. 

Against this decision an appeal was preferred, on the ground 
that a])pellant was ready to file his proof, but the moonsiif decided 
the case before he had an opportunity of so doing. 

Judgment. 

Appellant had full time allowed him in the lower court to pro- 
duce his proof, and summon his witnesses, and 1 therefore see no 
reason for interfering with the decision of the lower court : appeal 
dismissed with costs. 


The 11th May 1848. 

Case No. 232 of 1847. 

Appeal from the decision of Moulvee Amjud AlUe^ Acting Moonsijf 

of Bhaugulpore. 

Toolaram, (Defendant,) Appellant, 
versus 

Cheytenerain, (Plaintiff,) Respondent. 

Lalla Bukhooree Lall — Vakeel of Appellant. 

Claim, debt on bond, instituted 18th March 1847^ decided 12th 
August 1847. 
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This was a suit between the same parties as in appeal No. 200, 
and was brought on a bond dated 7th .September 1846, for Sicca 
rupees 100, and interest accruing thereon, rupees 6-7-5, altogether 
rupees 106-7-5 Sicca, or Company’s rupees 113-14-9. 

Defendant admits giving the bond on account of his employer’s 
law expences. PlaintiiF who is a mookhtar had money lodged 
with him to conduct cases in court, but he has rendered no 
account of the same to defendant’s employer. 

The moonsifT observes that the witnesses to the bond prove tliat 
defendant received the full considetation in cash. Defendant was 
directed, on the 26th June, to file his evidence, but he has failed 
therein. Decreed for the full amount claimed. 

Against this decision an appeal was preferred on similar grounds 
as in No. 231 case. 

Judgment. 

Defendant was allowed a reasonable time to adduce any evidence 
he might have in support of his defence ; he failed to do so before 
the lower court ; and even before this court he is not prepared with 
any documentary evidence, though he states he holds a receipt 
from respondent. I see no grounds for interfering with the moon- 
siflf’s decision. Appeal dismissed with costs. 

The 11th May 1848. 

Case No. 237 of 1847. 

Appeal from the decision of Moulvee Amjud AlleCy Acting Moonsiff 

of Bhaugulpore, 

Musst. Seeta and Fukeera, (Defendants,) Appellants, 
versus 

Pearee Lall, (Plaintiff,) Respondent. 

Ramkunhye Ghose — Vakeel of Appellants^ 

Claim, debt on bond, instituted 13th July 1847, decided 
30th August 1847. 

Plaintiff brought this action on a bond dated 16th June 1844. 
After a settlement of a former account defendants wrote the bond 
for the balance due by them, viz. rupees 38-8 Sicca, interest 
thereon, rupees 13-5, making rupees 5l-:5 Sicca, or Company’s 
rupees 54-9. 

Defendants, though served with notices to attend, failed to 
appear. The moonsiff, after hearing evidence to the bond, passed 
an exparte decree in plaintiff’s favor. Against this decision ap- 
pellants preferred an appeal, on the ground of sickness and in- 
firmities which prevented their appearing before the lower court. 
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Judgment. 

The case appears to have been properly gone into by the lower 
court, and the objection now brought forward by appellants cannot 
be deemed a sufficient excuse for not attending through an autho- 
rized ag(;nt in the lower court. Ordered, that the appeal be dis- 
missed with costs. 


The 16th May 1848. 

Case No. 18 of 1847. 

Appeal from the decision of Moulvee Alice Buksh^ Sudder Ameen 

of Monghyr. 

Musstn. Buxun and Faytun, (Plaintiffs,) Appellants, 
versus 

Kerpa Roy and others, (Defendants,) Respondents. 

Muddun Thakoor — Vakeel of Appellants^ 

Claim, rupees 844-2-10, under a summary decision, instituted 
16th December 1844, decided 24th March 1847. 

The plaint states that defendants^ ancestor took a farming lease 
of 8 annas of mouzah Dullelpore, from the Fussily year 1237 to 
1245. He died in Bysack 1237* A settlement of accounts took 
place with heirs of farmer for 1237 and 1238, and they agreed to 
relinquish the lease in 1239 F. S. Subsequently, however, they 
refused to give up possession, and withheld the stipulated rent. 
Plaintiffs brought a summary suit against them, and obtained, on 
the 3d January 1833, an award in their favor, which defendants 
have not thought proper to contest by a regular suit. One of the 
defendants in the summary suit, Chutun Roy, has deceased, and 
his heirs refuse to satisfy the award. Plaintiffs therefore sue for 

amount of said award, Co.^s Rs. 422 0 0 

Interest thereon, 422 2 10 

844 2 10 

The sudder ameen in the first instance decreed to plaintiffs the 
full amount claimed, because the summary award had never been 
contested by a regular suit, and had in consequence become final 
and irreversible ; but on appeal the case was remanded by my 
predecessor, with directions to the sudder ameen to take into con- 
sideration the pleas offered by defendants, and decide accordingly. 
In his second decision, the sudder ameen has dismissed plaintiflV 
claim. 

Against this decision an appeal has been preferred. 
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Judgment. 

In January 1833, appellants obtained an ea^parte award ngninst 
respondents’ ancestor and the respondent Aje6t Boy. In the 
place of executing that award under Section 20, Regulation 
Vlll. of 1831, they have allowed it to lie dormant, and now 
make it the foundation of a regular suit. In my opinion the 
course taken by appellants is altogether irregular, for respondents 
have had neither delivery nor tender of the collector’s decision 
made to them, as directed in Clause 6 of that enactment, conse- 
quently respondents have had no oppoi^tunity allowed them, of 
contesting tlie propriety of that award by a regular suit. It has 
been ruled moreover by the Superior Court, under Construction 
No. J2()G, that execution of a summary decree for arrears of rent 
may be taken out within twelve years from the date of such 
decree, but appellants have not pursued this course though twelve 
years had not lapsed when they commenced the present action. 
Appellants have kept respondents in ignorance of the existence of 
this award against them, and then adduce, as one of the strongest 
arguments in favor of the claim, that respondents have never 
contest(?d its justice by a regular suit. As the case was remanded 
for re-investigation by my predecessor, I shall conlirm the decision 
of the siulder ameeen dismissing the claim, though I think the 
more regular course would have been to nonsuit the plaint. 
Ordered, that appeal be dismissed with costs. 

The JGtii May 1848. 

Case No. 245 of 1847. 

Ajipeal from the decision of Moulree Moheeoodeeny Moonsiff of 

Noorgunge. 

Jhotoo and Chukoo Munder, (Defendants,) Appellants, 
versus 

Ram Churn Bhuggut, (Plaintiff.) Respondent. 

Ram Kunnye Ghose, Vakeel of Appellants. 

Claim on note of hand, instituted 19th April 1847, decided 
30th August 1847. , 

This was an action on a note of hand, dated 2d Assin 1248, 
Fussily, for Company’s rupees 19-1-6. 

Defendants admitted the validity of the note of hand, but plead- 
ed payment through one Reetoo Roy, the gomashtah of plaintiff, 
whose acquittance they held. 

The moonsiff observes that payment was not made to plaintiff, 
nor was the return of the note of hand demanded. He accordingly 
decreed the amount claimed in plaintiffs’ favor. 



48 


ZILLAH BHAUGULPORE. 


Against this decision an appeal was preferred on the grounds of 
Construction No. 7^, which refers to certain powers vested in the 
gomashtah of banking houses. 

Judgment. 

The party alluded to by appellants under the name and designa- 
tion of Reetoo gomashtah, appears from the evidence to have been 
one Rummoo Roy, peada ; but under what authority he acted in 
giving appellants an acquittance does not appear in the evidence 
adduced by them, and it is scarcely necessary to add that the au- 
thority assumed by Rummoo is altogether disallowed by respon- 
dent. I seejio reason therefore to interfere with the decision of 
the lower court, which is hereby confirmed with costs of this appeal. 


The 16th May 1848. 

Case No. 246 of 1847. 

Appeal from, the decision of Kistochunder Chowdry^ Moonsiff of 

RajmehaL 

Puddo Sahoo, (Plaintiff,) Appellant, 
versus 

Chundun Bhuggut, (Defendant,) Respondent. 

Bukhoree Lall — Vakeel of Appellants 

Claim on contract, instituted 23d July 1847^ decided 17th 
September 1847* 

Plaintiff sued defendant on a contract dated 22d Pous 1252 
Fussily, which he had not fulfilled, and by which omission he was 
indebted to plaintiff 19 Sicca rupees and rupees 4-12, interest, 
leaking rupees 23-12, Sicca, or Company's rupees 25-3-15. 

Defendant, in his answer, denied borrowing money from plaintiff 
or giving the document in question. 

The moonsiff observes that plaintiff brought this suit for money 
advanced, while ^e evidence of his witnesses went to shew that no 
money had been advanced but that the document was drawn out 
to cover some former balance. He therefore dismissed the claim. 

Against this decision an appeal was preferred on general 
grounds. There was no mention made in the plaint of money 
advanced. The evidence proved that the document was given by 
respondent, and it was hard to dismiss the claim for a mere in- 
formality. 
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Judgment. 

The plaint makes no mention of money advanced^ but the docu- 
ment on which the suit is founded does. Respondent^ it is alleged, 
received 19 Sicca rupees and bound himself to produce a certain 
amount of grain at a certain rate per maund within a stipulated 
period. Having failed in so doing, plaintiff brought this action 
cither to recover the amount advanced or to compel the fulfilment 
of the contract. If the former, he must fail, as no money was ad- 
vanced ; if the latter, he must equally fail, because the contract de- 
pended upon an advance which was never made as before shewn. 
The nioonsilf has therefore very ^properly dismissed the suit, and 
his decision must be upheld. Order accordingly. 

The 16th May 1848. 

Case No. 248 of 1847. 

Appeal from the decision of Gungagobind Surbadhikarecy former 

Moonsiff of Kishengunge. 

Torul Mul Fotedar, (Plaintiff,) Appellant, 
versus 

Hoolas Mundar, (Defendant,) Respondent. 

Claim on note of hand, instituted 15th June 1847^ decided 
8tli September 1847. 

This was an action on a note of hand, bearing date 19th Pons 
1229, corresponding with 28th December 1821, given for Sicca 
rupees 21. Defendant had made two payments in liquidation of 
tlie original sum, viz. one on the 29th Asin 1237, of 2 rupees, and 
f*inothcr on the 5th Kartick 1245, of 3 rupees. 

Defendant did not appear to defend the suit. 

The moonsiff dismissed plaintiff^s claim as barred by Section 14, 
Regulation III. of 1793, without further enquiry. Plaintiff has 
appealed against this decision. 

Judgment. 

The section of the Regulation quoted by the moonsiff docs not 
apply to the present claim, if the payments alleged by appellant 
to have been made by respondent took place. 

The moonsiff ought to have taken evidence on ^his point instead 
of at once dismissing the claim. It further appears from the 
record that the moonsiff has not observed the provisions of Claused, 
Section 22, Regulation XXIII. of 1814. Ordered, that the appeal 
be decreed, and the case returned to the present moonsiff to restore 
to his Ale and proceed as above indicated. The usual order with 
regard to stamp fees. 
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The 19th Mat 1848. 

Case No. 254 of 1847- 

Appeal from the decision of Moulvee Amjud Allee^ Acting Moonsiff 

of Bhaugulpore. 

Mr. S. W. Austin^ (Defendant,) Appellant, 
versus 

Rarlamadliiib Banerjee, (Plaintiff,) Respondent. 

Moonshet Zuheeoodeen^ Vakeel of Appellant. 

Claim on instalment bond, instituted 21st June 1847^ decided 
15th September 1847. 

The plaint states that defendant borrowed from plaintiff 
100 rupees, and, being unable to repay the debt at once, consented 
to draw out a paper binding himself to a monthly payment of 5 ru- 
pees until the amount due was discharged. This was accordingly 
done on the 7th March 1847 in the presence of witnesses and de- 
fendant attached his name to the document. Defendant, however, 
had allowed three mouths to go by without licpiidating the monthly 
instalments as stipulated. Plaintiff sues for 16 rupees, and 
3 annas interest. 

Defendant denies the transaction, and states that he has claims 
against plaintiff which he was on the point of pressing when plain- 
tiff forestalled him. 

The moonsiff, considering the transaction fully proved by the 
evidence and the signature of defendant to the bond, decreed the 
amount claimed. 

The defendant has preferred an appeal from this decision, ob- 
jecting inter alia to a witness ignorant of the English language de- 
posing to a signature in that language and pointing it out. 

^ Judgment. 

The objection brought forward by appellant is a futile one, for a 
person may be ignorant of a language and still cpiitc capable of 
deposing to the fact of a party signing a document, and able more- 
over to point out the signature, though unable to decipher a letter 
of it. I see no reason to interfere with the decision of the lower 
court, which is hereby confirmed. Order accordingly. 
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The 22d May 1848. 

Case No. 256 of 1847- 

Appeal from the decision of Moulvee Alice Buksh^ Sudder Amecn 
Moonsiff of Monghyr. 

Mr. Wallis, (Plaintiff,) Appellant, 
versus 

Buneead Munder, (Defendant,) Respondent. 

Moonshee Zukeeoodeen Ahmedy Vakeel of Appellant. 

Claim, damages on contract to grow indigo, instituted 12tli Au> 
gust 1846, decided l/tli September 1847* 

Plaintiff sued defendant, for a breach of contract, under which 
defendant had bound himself to cultivate f) beegahs of indigo. 
The contract bore date ^ the 13th October 1845, and defendant 
received an advance of 10 rupees. 

The defendant, in his answer, denies having entered into an 
engagement with plaintiff to cultivate indigo. 

The sudder ameen moonsiff observes that plaintiff has preferred 
two claims, one on the contract and another for damages. This is 
contrary to practice. Besides, plaintiff should have produced the 
factory book to shew that the money was advanced to defendant. 
On tliese grounds he nonsuits the plaintiff. Against this decision, 
plaintiff has preferred an appeal. 

Judgment. 

This was a claim founded on an alleged contract entered into 
by respondent, and under which he bound himself to cultivate 
indigo, on 5 beegahs of land, or to make good to respondent 
10 rupees per beegah, damages for the loss he might sustain in 
the event of the non-fulfilment of tlie engagement. There is, 
therefore, but one claim, that on the contract, to be decided ; and the 
moonsiff should have passed judgment without subjecting plain- 
tiff to a nonsuit. Ordered, that the appeal be decreed, and the 
case remanded to the sudder ameen moonsiff that lie may decide 
it on its merits. 

The 23d May 1848. ^ 

Case No. 257 of 1847- 

Appeal from the decision of Kistochunder Chowdry^ Moonsiff 
of Rajmehal. 

Teclooke Chowdry, (Defendant,) Appellant, 
versus 

Ncrayun Sahoo, (Plaintiff,) Respondent. 

Claim for money lent, instituted 28th July 1817/ decided 
17th September 1847* 
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This was an action to recover from defendant^ 30 rupees, prin- 
cipal, and 12 annas, interest, which defendant had borrowed on the 
29th Bysack 1 254 B. S., but for which no bond had been taken, 
as defendant had an immediate call for the money, and promised 
through one Teqa Perosono, to repay the loan on the following 
day. Defendant had not kept his promise. Plaintiff, accordingly 
sues both the borrower and his assurance. 

The defendant answers that he accepted a loan of 30 rupees 
from plaintiff, under a stipulation of its re-payment in eight days ; 
the defendant, Teqa Perosono, was present at the time of the trans- 
action, but was not security for the re-payment ; the sum lent, 
however, was re-paid to plaintiff, on the 15th Jeyte 1254, at the 
zemindary cutcherry. 

The moonsiff observes that defendant admits the receipt of 
the loan, but states that he had repaid the sum lent, on the 
15th Jeyte. The witnesses called by defendant are not trustworthy 
persons, but itinerants, without any settled residence. He, there- 
h)re, decrees 30 rupees. An appeal was preferred against this 
decision, on general grounds. 

Judgment. 

The only point for consideration rests on the nature of the 
evidence adduced by defendant to prove the issue tendered in his 
answer, viz. that he repaid the loan on the 15th Jeyte. Now, 
without reference to the objections brought against defendant’s 
witnesses by the moonsiff, who was on the spot, I consider their 
evidence to bear the marks of parties tutored to speak to a certain 
point. Under these circumstances, I see no reason for interfer- 
ing with the decision of the lower court. Appeal dismissed with 
costs, with interest on the aggregate to the day of payment. 


The 23d May 1848. 

Case No. 268 of 1847. 

Appeal from the decision of Kistochunder Choivdhryy Moonsiff 
^ of RajmehaL 

Mohun Lall Podar, (Plaintiff,) Appellant, 

versus 

Domun Sahoo, (Defendant,) Respondent. 

Moonshee Ziikeeoodeen Ahmedy Vakeel of Appellant 

Claim on bond, instituted 9th February 1847^ decided 11th Sep- 
tember 1847. 
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Plaintiff sues on abond^ bearing date 22d Bhadoon 1 245, by the 
conditions of which defendant bound himself to repay rupees 8-12, 
Sicca, for value of grain received on the 1 5th Bhadoon 1245; 
if the money was not returned on that date, he would return the 
full value in mustard seed from the eastward. Defendant did not 
appear to defend the suit, and the moonsiff proceeded to try it 
exparte. 

The claim in the opinion of the moonsiff cannot be sustained, 
because certain of the witnesses to the transaction depose to the 
receipt of cash by the defendant, whereas plaintiff has stated that 
the consideration was received in grain. He, therefore, dismissed 
the suit. 

AgJiinst this decision an appeal was preferred, on the grounds 
that the witnesses arc country people and ignorant and could 
not speak to the exact nature of the transaction, besides there are 
other witnesses to the bond not heard by the lower court. 

Judgment. 

In this case no fault would appear to have been committed by 
appellant whose plaint corresponds with the conditions of the 
bond, but two of his witnesses state that the consideration was 
received by defendant in cash. I do not think that this is enough 
in itself to invalidate the claim. As there are three other witnesses 
not yet examined, ordered, that the appeal be decreed, and the 
case remanded to the moonsiff to hear the evidence of the other 
witnesses to the document and to decide accordingly. The usual 
order with regard to stamp fees. 


The 30th May 1848. 

Case No. 51 of 1847. 

Appeal from the decision of Baboo Nocoorchunder Chowdry, 
Sudder Ameen of Bhaugulpore, 

Mr. D. Oman, (Defendant,) Appellant, 

versus 

Mr. T. Morell, (Plaintiff,) Respondent. 

Syud AUafHossein and Ashrut Alice, Vakeels of Appellant. 

Claim, possession of a house, instituted 4th March 1847, 
decided September 1847. 

Plaintiff brought this suit to obtain possession of a house under 
the following circumstances as set forth in the plaint. The defen- 
dant, Mr. D. Oman, on the 4th September 1844, assigned to bis 
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wife (the other defendant in this suit,) in tlie sliape of gift or 
grant, two dwelling houses with out-offices, &c., valued at Com- 
pany's rupees 4,(X)(K A hibbahnaniah, or deed of gift, was regular- 
ly executed, and registered, and possession was given. The pro- 
perty ill short was transferred to Mrs. Oman. On the 15th 
September 1846, Mrs. Oman sold to plaintiff one of the above- 
mentioned houses for the sum of Company's rupees 950. The 
price was paid and the deed of sale executed and registered. 
Plaintiff likewise received from the vendor as an assurance for the 
validity of the sale, the deed of gift executed by Mr. Oman in 
favor of his wife. Notwithstanding his clear title to the premises, 
tlie defendant Oman refuses to give plaintiff possession. He ac- 
cordingly sues for possession of the premises, and as a precaution- 
ary measure includes Mrs. Oman as a defendant in the suit. 

The defendant, Mr. D. Oman, answers that the Mrs. Oman 
alluded to, stood at one time to him in the relation of wife, but she 
had abandoned her home and children, and was living in adultery 
with a Mr. C. P. Lopes. The deed of sale was executed through 
the contrivance of Lopes, but a sale under such circumstances 
could never be pronounced valid. Moreover, possession of the pre- 
mises has never been reliiH|uished by defendant ; such a sale there- 
fore is altogether illegal and barred under the Mahomedari law. 

The sudder ameen was of opinion, both from the documents filed 
by plaintiff and the evidence adduced, that it was clearly shewn that 
the property in question was transferred to Mrs. Oman under a 
deed of gift, and on its becoming her property she disposed of it to 
plaintiff and received for it the full consideration. The same pro- 
perty, on being attached in a case of execution of decree, was re- 
leased by the court on the objections brought forward by the 
plaintiff in the present case, who appeared as a third party to op- 
pose the sale, and no regular suit had been instituted to set aside 
that order. The defendants allusion to the Mahomedan law could 
not be taken into consideration by the court, because tlie parties 
now before it are not bound by its doctrines or precepts. Pos- 
session decreed in plain tiff^s favor. 

^roni this decision Mr. D. Oman appealed again, urging the 
Mahomedan law of gift, &c., likewise the invalidity of such a sale 
after the elopement of his wife. Appellant was directed to file 
copy of the decision of this court in the case of Mr. D. Oman 
versus Mr. C. P. Lopes, and respondent was summoned to attend. 

The respondent appeared in person and gave in a reply repre- 
senting that he had paid the full consideration for the house, and 
that every precaution with regard to the deed of sale, registry, 
&c., had been taken by him. Mr. Lop^s certainly carried off 
Mrs. Oman, but respondent had no concern in that affair nor had 
Mr. Oman included his name iii the action with Mr. Lopes. 
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Judgment. 

This case must be decided on the principles of English law, no 
other applying to the parties before the court. The deed of gift or 
grant of the houses made by the husband to the wife must, ipso 
factOy be pronounced null and void ; because to admit the validity of 
such a grant would be to suppose the separate existence of the 
wife ; whereas under English law husband and wife by marriage 
become one person, and a husband is not capable of making a 
a grant to his wife, for to covenant with her would be only to 
covenant with himself. The deed of gift being pronounced void, it 
follows, as a necessary consequence, that the sale, the right of 
making which was founded on the deed of gift, must be pronounced 
an invalid one ; there exists therefore no necessity for entering 
into the question of the ^ale being effected after Mrs. Oman’s 
elopement, and the consequence arising therefrom. Ordered, that 
the appeal be decreed, and the decision of the sudder ameen re- 
versed by dismissing the plaint. Taking however into considera- 
tion the peculiar circumstances of the case, it is further ordered, 
that each party shall pay their own costs of suit. 


The 31st Mav 1848. 

Case No. 275 of 1847- 

Appeal from the decision of Moulvee Mahomed Iluneef^ first grade 
Moonsiff of Bhaugulpore, 

Musst. Mago, (Defendant,) Appellant, 
versus 

Emam Bux, (Plaintiff,) Respondent. 

Sytid Ushrut Allee — Vakeel of Appellant. 

Claim, on account of value of tusser silk supplied, instituted 
1st September 1847^ decided 24th November 1847. 

Plaintiff sued defendant for 4 rupees on account of silk supplied 
to her in Assin 1253, under a verbal promise that she would pay 
for it within a fortnight. Defendant appeared-* by vakeel in the 
lower court, but tendered no answer. The delivery of the silk and 
the promise given by defendant were satisfactorily proved by 
plaintiflF’s witnesses, and the moonsiff gave a decree for the amount 
claimed, with costs, &c. . 

The defendant has preferred an appeal, on the grounds that she 
was prevented by severe illness from entering an answer in the 
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lower court. She had fully repaid respondent by furnishing him 
with cocoons for his silk. 


Judgment. 

On referring to the record it appears that^ from the 9th Sep- 
tember, the day on which the wakalutnamah was filed^ to the 
23rd November, no steps were taken by appellant to furnish her 
vakeel with the necessary information to enable him to draw up her 
answer. Nor was any mention made in the lower court of appel- 
lant’s indisposition. Under these circumstances, I see no rea- 
son for interfering with the decision of the lower court, which is 
hereby affirmed with costs of this appeal. 


The 31st May 1848. 

Case No. 277 of 1847. 

Appeal from the decision of Moulvee Furhut AUy^ Moonsiff of 

Soorvjgurrah, 

Bhopal Roy, (Defendant,) Appellant, 
versus 

Oma Roy, (Plaintiff,) Respondent. 

Ram Kunnye Ghose — Vakeel of Appellant » 

Claim on bond, instituted 21st July 1847, decided 22d Novem- 
ber 1847. 

Plaintiff brought this action to enforce payment of a bond 
dated 26th Kartick 1247, with interest accruing thereon. Defen- 
dant had stipulated to produce for the sum borrowed, viz. 
rupees 7^ 14 annas, Sicca, its equivalent in grain, but with the 
exception of 1 rupee he had made no other payment. 

Defendant, in his answer, denies the transaction. The bond was 
not signed by him though he could write : this alone proved the 
document a fraudulent one. 

The moonsiff was of opinion that the transaction was fully 
proved, and the writer of the bond had attached defendant’s signa- 
ture to it at his own request: a decree pronounced for ru- 
pees 15-7-4 with costs, &c. 

Appellant preferred an appeal against this decision on general 
grounds. 
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Judgment. 

On a perusal of the record, I agree with the moonsiff in consi- 
dering the transaction proved. With regard to defendant's plea 
that the bond was not signed by him, though able to write, it has 
been before ruled by this court, in the case of Dookha Mundul 
versus Bechoo Lall, case No. 315 of 1846, that such a circum- 
stance cannot be considered as in itself sufficient to invalidate the 
instrument. Appeal dismissed with costs.* 







